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UNITED STATES OF AMERICA 

Before the 


SECURITIES AND EXCHANGE CO:MMISSION 


ADMINISTRATIVE PROCEEDING 
File No. 3-15873 RECEIVED 

FEB 20 2015 
In the Matter of 

Thomas R Delaney II and 
Charles W. Yancey 

Respondents. 

RESPONDENT CHARLES W. YANCEY'S 
PROPOSED CORRECTIONS TO RECORD INDEX 

Pursuant to Rule 351 of the Commission's Rules of Practice, Respondent Yancey hereby 

submits proposed corrections to the record index, prepared by the Office of the Secretary and 

sent to the parties on February 12,2015 (the "Record Index"), for the Court's consideration. The 

proposed corrections are listed below and supporting documents attached as Exhibits A - M. 

Current Entry: 

9/12/2014 Respondent Yancey's Motion to Identify Rule 204(a) Violations and Brief in 
Support 

Prooosed Correction: 9/11/2014 

Support: Ex. A- 9/11/2014 file-stamped copy ofMotion to Identify Rule 204(a) 
Violations and Brief in Support and Declaration with Exhibits A-C 

9112/2014 Declaration ofSarah S. Mallett with Exhibits A-C 

Prooosed Correction: 9/11/2014 



9/15/2014 

9/23/2014 

10/0112014 

10/09/2014 

10/2112014 

12/22/2014 

Support: Ex. A- 9/11/2014 file-stamped copy ofMotion to Identify Rule 204(a) 
Violations and Briefin Support and Declaration with Exhibits A-C 

Respondent Yancey's Unopposed Request for Issuance ofSubpoena Duces 
Tecum to the Securities and Exchange Commission's Office ofCompliance 
Inspections and Examinations. 

Proposed Correction: 9/12/2014 

Support: Ex. B- 9/12/2014 file-stamped copy ofRequest for Issuance of 
Subpoena 

Subpoena Duces Tecum to Commission's Office ofCompliance Inspections and 
Examinations signed by CAIJ Murray 

Proposed Correction: 9/19/2014 

Support: Ex. C-9/19/2014 file-stamped copy of Subpoena Duces Tecum to 
Commission's Office ofCompliance Inspections and Examinations signed by 
CALT Murray on 9/19/2014 

Joint Motion for Protective Order 

Proposed Correction: 9/30/2014 

Support: Ex. D- 9/30/2014 file-stamped copy ofJoint Motion for Protective Order 

Respondent Yancey's Request for Issuance of Subpoenas 

Proposed Correction: 10/08/2014 

Support: Ex. E-10/08/2014 file-stamped copy ofRespondent Yancey's Request 
for Issuance ofSubpoenas 

Respondent Yancey's Prehearing Briefwith Exhibits A and B 

Proposed Correction: 10/20/2014 

Support: Ex. F- I0/20/2014 file-stamped copy ofRespondent Yancey's 
Prehearing Briefwith Exhibits A and B 

Respondent Yancey's Post-hearing Briefwith Proposed Findings of Fact and 
Timeline and Proposed Conclusions ofLaw 

Proposed Correction: 12/19/2014 
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Support: Ex. G- 12/19/2014 file-stamped copy ofRespondent Yancey's Post
hearing Brief, Proposed Findings ofFact and Timeline, and Proposed Conclusions 
ofLaw 

1/2112015 Respondent Yancey's Responsive Post-Hearing Brief 

Proposed Correction: 1/20/2015 

Support: Ex. H -1/20/2015 file-stamped copy ofRespondent Yancey's 
Responsive Post-Hearing Brief 

112112015 Respondent Yancey's Response to Division's Post Hearing Proposed Findings of 
Fact 

Proposed Correction: 1/20/2015 

Support: Ex. I- 1/20/2015 file-stamped copy of Respondent Yancey's Response 
to Division's Post-Hearing Proposed Findings ofFact 

1/2112015 Respondent Yancey's Response to Division's Post Hearing Proposed Conclusions 
ofLaw 

Proposed Correction: 1/20/2015 

Support: Ex. J- 1120/2015 file-stamped copy ofRespondent Yancey's Response 
to Division's Post Hearing Proposed Conclusions of Law 

1/21/2015 Respondent Yancey's Response to Respondent Delaney's Post Hearing Proposed 
Findings ofFact 

Proposed Correction: 1/20/2015 

Support: Ex. K- 1/20/2015 file-stamped copy ofRespondent Yancey's Response 
to Respondent Delaney's Post Hearing Proposed Findings ofFact 

1/2112015 Respondent Yancey's Response to Respondent Delaney's Post Hearing Proposed 
Conclusions ofLaw 

Proposed Correction: 1/20/2015 

Support: Ex. L-1/20/2015 file-stamped copy ofRespondent Yancey's Response 
to Respondent Delaney's Post Hearing Proposed Conclusions ofLaw 
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Missing Entrv: 

1/30/2015 

February 20, 2015 

Letter of 1/30/2015 from Respondent Yancey to ALJ pursuant to Court' s 
email correspondence dated 1/28/2015 regarding Yancey's position on 
admitting the previously-withdrawn expert report of Greg Florio. 

Supp01t: Ex. M - 1/30/201 5 file-stamped copy ofLetter of 1/30/20 15 from 
Respondent Yancey to ALJ pursuant to Court' s email corTespondence dated 
1/28/2015 regarding Yancey' s position on admitting the previously-wi thdrawn 
expert report of Greg Florio. 

Respectfu lly Submi tted, 

l~JJwhti 
~AddIemar?' 
kit. addleman@haynesboo ne.co m 
Ronald W. Breaux 
ron.breaux@haynes boone.co m 
Scott M. Ewing 
scott.ewi ng@haynesboone.co m 
Sarah S. Mallett 
sarah.ma llett@haynesboo ne.com 
H AYNES AND BOONE, LLP 
2323 Victory Ave, Suite 700 
Dallas Texas 75219 
2 14.65 1.5000 (Telephone) 
2 14.65 1.5940 (Facsim il e) 

ATTORNEYS FOR RESPONDENT 
C HARLES W. YANCEY 
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UNITED STATES OF AMERICA 

BEFORE THE 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING SEC 
File No. 3-15873 Mail Processing 

In the Matter of 

Thomas R. Delaney II and 
Charles W. Yancey 

Res ondents 

Section 

su 1 1 2014 

Washington oc 
402 

RESPONDENT CHARLES W. YANCEY'S MOTION TO 
IDENTIFY RULE 204(a) VIOLATIONS AND BRIEF IN SUPPORT 

Respondent Charles W. Yancey ("Yancey''), by and through counsel, files this Motion to 

Identify Rule 204(a) Violations and Brief in Support and respectfully requests that the Court 

order the Division of Enforcement ("Division") to identify the trades that it intends to assert at 

the hearing purportedly violated Rule 204(a). 

INTRODUCTION 

This case arises out of Penson Financial Services, Inc.'s (" Penson" ) alleged violations of 

Rule 204T(a)/Rule 204(a) of Regulation SHO ("Rule 204(a)" ). Specifically, the Division alleges 

that Penson "violated Rule 204T(a)/204(a)'s market-open CNS close-out requirement for long 

sales of loaned securities." The Division further alleges that Penson ' s Senior Vice President of 

Stock Loan, Mike Johnson, and Chief Compliance Officer, Thomas Delaney, aided and abetted 

these purported violations. And finally the Division alleges that Respondent Yancey, Penson ' s 

former President and Chief Executive Officer, failed to supervise Johnson and Delaney.' 

1 
The hearing in this matter is currently scheduled to begin on Monday, October 27, 2014 , at 9:30a.m. CDT. 

RESPONDENT CHARLES W. YANCEY' S MOTION TO 

IDENTIFY RULE 204(A) VIOLATIONS AND BRIEF IN SUPPORT 



Respondent Yancey files this motion because the Division continues to play hide the ball 

with respect to the identity of the trades that will be at issue at the hearing. Yancey has 

repeatedly asked the Division to identify the trades that the Division intends to assert at the 

hearing allegedly violated Rule 204(a). But the Division refuses to provide this basic, 

foundational infonnation. Instead, the Division has identified 222 trades that it asserts are "a 

subset of the violative trades" that might be asserted at the hearing. Remarkably, the Division 

has taken the position that "respondents [do not] need to know the specific violative trades in 

order to mount a defense." 

The Division~s gamesmanship is fundamenta11y unfair because it deprives Yancey of the 

ability to prepare a defense against an essential element ofthe Division's claims. As the Court is 

wen aware, an underlying violation of the securities laws is an essential eJement of a failure to 

supervise claim. Therefore, to prevail on its supervision claim against Yancey, the Division 

must first prove an underlying violation of the securities laws. Notions of simple fairness dictate 

that Yancey be alJowed to prepare a defense challenging this essential element of the Division's 

claims. But it is impossible for Yancey to prepare this defense without knowing which of the 

over 20 billion trades that Penson cleared during the relevant time period the Division intends to 

assert violated Rule 204(a). 

With only six weeks remaining before trial, the Division will suffer no prejudice by 

simply identifying the allegedly violative trades that it intends to assert at the hearing. 

Moreover, requiring the Division to identify the trades on which it intends to rely will streamline 

the presentation of the evidence at the hearing.2 

2 In asking the Division to identify the '"trades" that it intends to rely on at the hearing, Yancey is asking for the 
transactional data, including Penson's net CNS position, that the Division intends to rely on at the hearing to 
demonstrate that the company violated Rule 204(a)'s close-out requirement with regard to long sales of loaned 
securities. 
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For these reasons, Yancey respectfully requests that the Court grant his Motion to 

Identify Rule 204(a} Violations. 

FACTUAL BACKGROUND 

The Commission issued the Order Instituting Proceedings in this matter on May 19, 

2014. Shortly thereafter, Respondents Yancey and Delaney filed Motions for More Definite 

Statements in which they asked the Division to identify which trades it intended to assert at the 

hearing purportedly violated Rule 204(a). In response, the Division stated that it had already 

provided Respondents with data regarding 222 potential Rule 204(a) violations.3 Importantly, 

rather than actually identify any of these alJeged 222 violations, instead, the Division dumped on 

Yancey files containing data for over 20 billion trades without identifying the 222 trades that it 

referenced in its Response. 

On June 23, the Court held a telephonic prehearing conference. During the conference, 

Respondents again asked the Division to identify which trades were at issue in this case. 

Although the Division admitted that its own expert "looked at the [data]" and said, "Wow, this is 

a lot of data," the Division refused to identify the purportedly violative trades that it intended to 

advance at the hearing.4 Instead, the Division's counsel stated that she "still [had] not 

completely digested aU of [the] data" and "[didn't] know every violation that [had] occurred in 

this case."5 The Division's counsel further stated that she had provided the specificity that she 

had at that time and that, if she did receive further specificity, ''the respondents (would] learn 

about that ... at the time that is set forth in the scheduling order."6 

3 See Resp. at 6-7. 


" See Exhibit A, Transcript of Pre-hearing Conference ("Tr.") at 18, In the Matter of Thomas R. Delaney II and 

Charles W. Yancey, June 23,2014. 


s ld. at 21. 

6 Jd. at 22. 
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On July 1, after locating an email that referenced 222 trades, Yancey's counsel asked the 

Division's counsel to confirm: (I) whether these were the 222 trades that were referenced in the 

Division's Response to Yancey's Motion for More Definite Statement and (2) whether the 

Division intended to present these 222 trades at the hearing as the only trades evidencing the 

purported underlying Rule 204(a) violations.' Again, the Division refused to confirm whether it 

intended to assert at the hearing that these 222 trades purportedly violated Rule 204(a). 8 

On September 3, Yancey's counsel again asked the Division's counsel to identify the 

trades that would be at issue at the hearing, or, at a minimum, confirm that all of the trades on 

which the Division intended to rely at the hearing were included in the 222 trades previously 

identified.9 But again, the Division refused, claiming instead that the 222 trades were a "subset 

of the violative trades" and that Yancey "[did not] need to know the specific violative trades in 

order to mount a defense." 10 

ARGUMENT 

The Division's continued gamesmanship in failing to identify the trades that will be at 

issue at the hearing is prejudicing Yancey's ability to prepare a defense to the claims against 

him. Fundamental fairness, the absence of any prejudice to the Division, and a more orderly 

presentation of the evidence at trial an militate strongly in favor of requiring the Division to 

identify the purportedly violative trades that it intends to assert at the hearing. 

First, as the Court is wen aware, to prevail on a supervision claim, the Division must 

prove four essential elements: (i) an underlying violadon oftl•e securities laws; (ii) association 

of the registered representative or other person who committed the violation; (iii) supervisory 

7 See Exhibit B, July 2, 2014 email from Polly Atkinson to Kit Addleman. 


8/d. 


9 See Exhibit C, September4, 2014 email from Polly Atkinson to Kit Addleman. 


lo Id. 
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jurisdiction over that person; and (iv) failure to reasonably supervise the person committing the 

violation.11 Thus, the identity of the transactions at issue in this case-and whether these 

transactions violated Rule 204(a)-is critically important to the Division's ability to prove its 

case and Yancey's ability to prepare a defense against this essential element. As the Division 

concedes, "Penson was one of the largest independent clearing firms in the United States." 12 

Penson cleared over 20 billion trades during the relevant time period. It is fundamentally unfair 

to force Yancey to prepare a defense without knowing which, of the over 20 billion, trades the 

Division intends to assert violated Rule 204(a) because it deprives Yancey of the ability to 

defend himself against an essential element ofthe Division, s claims. 

The Division should not be allowed to continue hiding the ball. If the Division intends to 

rely solely on the 222 alleged violations then it should say so now. If the Division intends to rely 

on other trades, in addition to the alleged 222 violations, then it should be required to identify 

those trades by CUSIP number, security name, CNS position, and date} 3 It is now six weeks 

before the hearing, and Yancey has no additional clarity regarding the trades underlying the 

claims alleged against him. 

Second, the Division will suffer no prejudice by identifying the trades that it intends to 

assert violated Rule 204(a). The Division has had over three years to prepare this case for trial, 

and requiring the Division to identify the relevant trades a mere six weeks before the hearing will 

not prejudice the Division. Yancey is not asking the Division to disclose its evidence, which 

presumably the Division has already produced pursuant to its obligations under the Rules of 

11 See Dean Witter Reynolds, Inc., Adntin. Proc. Rulings Release No. 179, 2001 WL 47244 at •38 (Jan. 22, 2001) 

(emphasis added). 

12 OJP at I. 

13 1fthe Division does intend to assert additional trades at the hearing then Yancey reserves his right to file a motion 

for continuance as additional time may be needed to analyze those trades. 
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Practice; rather, Yancey is asking for an email from the Division listing the purportedly violative 

trades that it intends to advance at trial so that Yancey can prepare a defense to an essential 

element ofthe Division's claims. 

Lastly, requiring the Division to identify the purportedly violative trades will streamline 

the presentation of the evidence at the hearing. As noted above, it is the Division's burden at the 

hearing to prove an underlying violation of the securities laws by a preponderance of the 

evidence. If the first time that Yancey learns the identity of a purportedly violative trade is at the 

hearing, the presentation of the evidence will proceed slowly and inefficiently because tracking 

down the details of that particular trade will take time. Advance notice of those trades will 

benefit all parties and the Court. 

CONCLUSION 

The hearing in this matter is in six weeks. The Division should not be allowed to 

continue playing hide the balJ with respect to the trades that will be at issue at the hearing. 

Respondent Yancey respectful1y requests that the Court grant Yancey's Motion and order the 

Division to: (1) confirm that, at the hearing, it wiii rely solely on the 222 previously-identified 

alleged violations; (2) confirm that, at the hearing, it will rely on other trades, in addition to the 

previously-identified 222 alleged violations, and immediately identify those additional trades by 

CUSIP number, security name, and date; or (3) confirm that it intends to rely solely on testimony 

from witnesses and does not intend to rely on any individual trade. 
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September 11, 2014 Respectfully Submitted, 

t . Addleman 
it.addleman@haynesboone.com 

Ronald W. Breaux 
ron.breaux@haynesboone.com 
Scott M. Ewing 
scott.ewing@haynesboone.com 
Sarah S. Mallett 
sarnh.mallett@haynesboone.com 
HAYNES AND BoONE, LLP 
2323 Victory Ave, Suite 700 
Dallas, Texas 75219 
214.651.5000 (Telephone) 
214.651.5940 (Facsimile) 

ATTORNEYS FOR RESPONDENT 
CHARLES W. YANCEY 
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UNITED STATES OF AMERICA 

BEFORE THE 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 
File No. 3-15873 

In the Matter of 

Thomas R. Delaney II and 
Charles W. Yancey 

Res ondents 

DECLARATION OF SARAH S. MALLETT 

1. My name is Sarah S. Mallett. I am admitted to practice law in Texas and am an 

attorney with the law finn of Haynes and Boone, LLP, counsel for Charles W. Yancey in the 

above-captioned litigation. I am over 18 years of age and am fully competent in all respects to 

make this Declaration. I have personal knowledge of the facts stated herein, or they are known 

to me in my capacity as an Attorney with Haynes and Boone, LLP, and each of them is true and 

correct. 

2. Attached hereto as Exhibit A to this Motion is a true and correct copy of the 

transcript ofa pre-hearing conference held on June 23, 2014 in the Matter ofThomas R. Delaney 

II and Charles W. Yancey. 

3. Attached hereto as Exhibit B to this Motion is a true and correct copy of an email 

from Pol1y Atkinson to Kit Addleman dated July 2, 2014. 

4. Attached hereto as Exhibit C to this Motion is a true and correct copy of an email 

from Polly Atkinson to Kit Addleman dated September 4, 20 I 4. 



I declare under penalty ofpeijury that the foregoing is true and correct. 

Executed on September 11, 2014. 

Is/ Sarah S. Mallett 
Sarah S. Mallett 





Page 1 

UNITED STATES SECURITIES AND EXCHANGE COMMISSION 

In the Matter of: 

File No. 3-15873 

THOMAS R. DELANEY II AND 

CHARLES W. YANCY 

PAGES: 1 through 26 

PLACE: United States Securities & Exchange 

Denver Regional Office 

1961 Stout Street, Suite 1700 

Denver, Colorado 80294 

DATE: Monday, June 23, 2014 

The above-entitled matter came on for pre-hearing, 

pursuant to notice, at 9:02 a.m. 

BEFORE (Via Telephone) : 

BRENDA MURRAY, CHIEF ADMINISTRATIVE LAW JUDGE 

Diversified Reporting Services, Inc. 

(202) 467-9200 




1 APPEARANCES: 

2 

3 On behalf of the Securities and Exchange Commission: 

4 POLLY ATKINSON, ESQ. 

5 NICHOLAS HEINKE, ESQ. (Telephonically) 

6 JONATHON M. WARNER, ESQ. (Telephonically) 

7 United States Securities and Exchange Commission 

8 1961 Stout Street, Suite 1700 

9 Denver, Colorado 80294 

10 (303) 844-1094 

11 

12 

13 On behalf of the Respondent Delaney: 

14 BRENT R. BAKER, ESQ. (Telephonically) 

15 MARK SMITH, ESQ. (Telephonically) 

16 AARON D. LEBENTA, ESQ. (Telephonically) 

17 LAUREN A. McGEE, ESQ. (Telephonically) 

18 Clyde Snow 

19 One Utah Center, 13th Floor 

20 201 South Main Street 

21 Salt Lake City, Utah 84111-2516 

22 (802) 322-2516 

23 

24 

25 
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APPEARANCES (CONT.): 

On behalf of the Respondent Yancy: 

KIT S. ADDLEMAN, ESQ. (Telephonically) 

RONALD W. BREAUX, ESQ. (Telephonically) 

SCOTT M. EWING, ESQ. (Telephonically) 

SARAH S. MALLETT, ESQ. (Telephonically) 

Haynes & Boone, L.L.P. 

2323 Victory Avenue, Suite 700 

Dallas, Texas 75209 

(214) 651-5000 

Also Present: 

Nichole Nesvig 

Jennifer Hunter (Telephonically) 
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1 P R 0 C E E D I N G S 

2 THE COURT: My name is Brenda Murray. 

3 I'm a federal administrative law judge with the 

4 United States Securities & Exchange Commission. And 

this is the first pre-hearing conference in the 

6 matter of Thomas R. Delaney, II, and Charles W. 

7 Yancy. It's administrative proceeding file No. 

8 3-15873 and it was issued on May 19th, 2014. The 

9 respondents have filed answers; Mr. Yancy on the 

12th of June, Mr. Delaney on the 13th of June. 

11 I have pending before me a motion for 

12 summary disposition. I've done the draft. The law 

13 clerks are looking at it. It should be issued in 

14 day or so. 

MS. ATKINSON: Your Honor, I don't - I 

16 don't think that there is a motion for summary 

17 disposition in this matter. 

18 MS. ADDLEMAN: Motion for more definite 

19 statement. 

THE COURT: I'm sorry. Excuse me. 

21 Motion for more definite statement. Excuse me. 

22 Anyway, this - I've done the draft and the law 

23 clerks are looking at it. So that should get 

24 issued. 

I'll tell you, I've gone through the 

Page 4 



Page 5 
1 answers and I've looked at the order instituting 

2 proceedings and there's no doubt in my mind that 

3 we're going to have to have a pre - we're going to 

4 have to have a hearing. So really, the issue today 

5 is to set up a procedural schedule for the hearing 

6 and decide on the hearing place. we•ve got Colorado 

7 for the division, Texas for Yancy and Utah for 

8 Delaney. So -

9 MR. BAKER: Your Honor - Your Honor, we 

10 have - our client is in Texas. So you can - you 

11 can X Utah right off the bat. 

12 THE COURT: Okay. All right. 

13 MS. ADDLEMAN: Your Honor, this is Kit 

14 Addleman, representing Mr. Yancy. And I believe the 

15 parties have reached agreement that we will have the 

16 hearing in Dallas, Texas. The majority of the 

17 witnesses are here; in fact, almost every one of the 

18 witnesses are in Texas, and it makes the most sense 

19 for the - the proceeding to proceed in Texas, in 

20 Dallas. 

21 THE COURT: Okay. And what I should have 

22 done, I should have gone through this. Who do we 

23 have for the division? We have Polly Atkinson out 

24 of the Denver office; is that right? 

25 MS. ATKINSON: Yes, Your Honor. We also 
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have Nick Heinke and John Warner. 

THE COURT: And for Delaney, we have 

Mr. Baker? 

MR. BAKER: Yes. You have Brent Baker, 

Mark Smith, Erin Lebenta, Lauren McGee and -- I'm 

sorry this is so long -- we also have Jennifer 

Hunter from our office, who has the combined 

intellect greater than all of us. So ... 

THE COURT: Good for her. Okay. And for 

Mr. Yancy we have, I think, a number of people also, 

right? 

MS. ADDLEMAN: That's right. So on the 

phone this morning, Your Honor, is me, Kit Addleman, 

my partner, Ron Breaux, and Sarah Mallet and Scott 

Ewing. 

THE COURT: Okay. And I should -- should 

note for the record that the commission's files show 

that all those parties have filed notices of 

appearance in this proceeding. Okay. 

Am I correct that we are going to have a 

hearing in Dallas? The division is is going 

along with that? That's your request, too? 

MS. ATKINSON: Yes, Your Honor. We've 

agreed to hold the hearing in Dallas. I think that 

that's the appropriate place to do this. 



Page 7 

1 THE COURT: Have you come up with any 

2 specific dates or do we want to set them right now? 

3 MS. ATKINSON: We have discussed dates, 

4 Your Honor. The division believes that October 20th 

5 would be a good date to begin the hearing in this 

6 matter. The respondents have a different opinion, I 

7 believe. 

8 THE COURT: Let me just see - let's see, 

9 the OIP went out in May and they - they want - in 

10 a 300-day case, they want the hearing to take place 

11 in about four months. Is that - yeah, that's -

12 that's not too far off the mark. Okay. What do -

13 what do the respondents want? 

14 MS. ADDLEMAN: Well, on behalf of 

15 Mr. Yancy, Your Honor, we would prefer at least a 

16 week additional time for that. As you may not know 

17 or may not be aware, there are still the majority of 

18 documents that we don't have access to at this time. 

19 It's now about 30 days after the institution of the 

20 proceedings and we still don't have, for example, 

21 the production that Penson Financial made to the 

22 division. We believe, based on our conversations 

23 with Ms. Atkinson, that that will be coming 

24 hopefully this week, but we do not still have. And 

25 so we're a little bit hampered in our preparation. 
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Additionally, the trading documentation 

that we've received, there are basically files of 

lines of data of billions of trades without 

specificity of which trades we need to be looking at 

or their experts might be looking at. 

And so we would request, with the 

understanding that we may, depending on when we get 

the additional materials and if they come timely, we 

may not need additional time, but we would like to 

suggest the hearing would start October 27th as 

opposed to the 20th, which is just a week behind 

what the division has suggested. 

THE COURT: That's -- that's certainly 


not any big deal, I don't think. Okay. 


What about -- what about Mr. Delaney? Do 

you have a problem with starting the hearing on the 

20th or the 27th of October? 

MR. BAKER: No. I -- the 27th, of 


course, is our preference. But as Ms. Addleman 


said, we have not had our rule 230 -- or pardon me, 


yeah, Rule 230 production yet and that, to be fair 


to the commission, has not -- has not been solely 


their fault. It's simply a matter of there's some 


tricky privilege issues here that we're all 


25 navigating. 



1 And we - we also have talked to our 

2 experts and the data that we've received to date 

3 that - that Polly has referred to - or pardon me, 

4 I think it was Ms. Addleman that referred to it 

5 we don't have a complete data dictionary. That's a 

6 fancy term for saying we got a bunch of columns and 

7 headings, and we don't have a complete - or pardon 

8 me, we got a bunch of columns with data, and we 

9 don't know exactly what the headings are for each of 

10 those columns sufficient for our experts to do an 

11 analysis. 

12 THE COURT: Ms. Atkinson, what's -

13 what's the answer there? 

14 MS. ATKINSON: The answer to what, Your 

15 Honor? 

16 THE COURT: How - how can they analyze 

17 the data if there's no headings on the columns? Is 

18 this - is this material that you got from the 

19 broker-dealer? 

20 MS. ATKINSON: It is, yes. It's material 

21 we got from APEX and we - we have provided we 

22 have provided the - the data in two different ways. 

23 We provided the data in its raw form and we've 

24 provided the data in a way that was manipulated by 

25 our expert witness. 
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In addition, I specifically sent to one 

of Mr. Baker's associates a document that described 

what the -- what the headings were. 

You know, Your Honor, we provided to 

the -- to the respondents what we have. There's not 

a lot more that -- there's not a lot more that we 

can do. 

MR. BAKER: But we -

MS. ADDLEMAN: Your Honor, can I ask a 

question though? This is Kit. 

With respect to the document that you say 

your expert manipulated to provide it in a whatever, 

more readable format, is that what we received on 

Thursday of last week? 

MS. ATKINSON: No. That's the raw data. 

The stuff that was manipulated, we provided to you 

earlier. Brent had specifically asked for the raw 

data, and I think that you also specifically asked 

for the raw data. And so we undertook to obtain 

that and provide that as well. 

MS. ADDLEMAN: Okay. And then with 

respect to the notations of what the various columns 

meant, did you provide that to us as well? We're 

sort of looking at our notes and our computers here 

and not seeing any reference to that. 
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1 MS. ATKINSON: You know what, Kit? I 


2 don't think I did. I sent that to -- I don't 


3 remember if I sent that to Mark Smith, I think, and 


4 Lauren Washburn, I think, is who I sent that to and 


5 I don't think I sent that to you, but I certainly 


6 can. 


7 MS. ADDLEMAN: Thank you, Polly. I'd 


8 appreciate it. 


9 MR. BAKER: Yeah. Let me simply say that 

10 -- that that one-page sheet that you did send us, 

11 and I don't know that -- I just assumed that Ms. 

12 Addleman received that as well. I'm sitting here 

13 with Mark Smith and that -- our experts have tried 

14 to take that one-page sheet that you gave us and 

15 compare it to the data. And it's -- it's they 

16 don't match up. It's not complete. 

17 There are -- and in fact, as part of your 

18 production to us -- your partial production to date, 

19 Ms. Atkinson, we, you know, there are many things, 

20 of course, that are missing. But that data 

21 production is still in a format, specifically with 

22 respect to the trading data or the CNS data, it's 

23 it's impossible for our experts to do any sort of 

24 analysis. And I don't recall, and somebody else can 

25 chime in, I don't recall seeing anything manipulated 
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by anybody. It seems to me both -- both productions 

were of raw data, basically. 

MS. ATKINSON: Your Honor, we've -- we've 

produced to the respondents what we have. 

THE COURT: Well 

MR. BAKER: Well 

MS. ATKINSON: What we got we -- we 

produced. 

THE COURT: But I mean, what about the 

part about your experts, some manipulation that your 

expert's done with the -- the raw data? 

MS. ATKINSON: Our experts -- I'm not 

exactly sure technically how this works. Our expert 

applied some program to the -- to the data to cause 

it to be, I think the word is delimited, and that 

data was produced to the respondents. 

THE COURT: Well, let me -- let me see 

whether this is off the mark. Would it make any 

difference if you had a conference call with your 

expert and their expert and they tried to reach some 

kind of shared understanding of what's going on? 

Does that -- I guess I'd start with you, 

Ms. Atkinson. Would you object to that? 

MS. ATKINSON: Well, Your Honor, in all 

fairness, I think that there's the data, you know, 
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1 we produced - we provide it to our expert, they 

2 provide to their expert and the experts get on with 

3 it. I - I don't know that it is necessarily the 

4 division's responsibility to tutor the respondents• 

5 expert witnesses in how to, you know, work with this 

6 data. 

7 THE COURT: I - I agree with you there. 

8 I just - I mean, I just thought that somehow you 

9 had given them information and they couldn't - I 

10 mean, specific - I mean, the raw data, if you got 

11 it from the broker-dealer, there's nothing you can 

12 you can tell them about it that - that - I 

13 don't think. 

14 But as far as if you gave them 

15 information from your expert, which I guess you did 

16 voluntarily, then somehow it seems to me that 

17 somebody - the expert could explain what he took 

18 off a disk or what - how it's organized or 

19 something, but that•s up to you. It's your expert. 

20 If you don't want to do it, you don•t want to do it. 

21 But under the rule - under the commission's rule 

22 you've got to give them the investigative file, and 

23 I assume the raw data that you're giving them from 

24 the broker-dealer is part of the investigative 

25 record, right? 
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MS. ATKINSON: Exactly. Yes. 

MS. ADDLEMAN: Judge Murray, if I could 

interject here for a moment -- this is Kit Addleman 

again -- the information that the SEC has provided 

-- or that the division has provided to us includes 

these 20 billion trades individually, and while it 

may be true that their expert has spent some time 

and been able to figure that out and shouldn't have 

to, as Polly puts it, tutor our experts, they have 

had the data for a great deal longer. In fact, they 

retained their experts many months ago, according to 

even the information that they've provided to us. 

Those experts have been working with the data since 

not only since the investigation began in terms 

of internal folks at the SEC, but also the expert 

witnesses that they intend to produce at trial. Our 

experts have only recently been retained in 

connection with the institution of the proceeding. 

And so we believe we are entitled to whatever 

information the division has that would allow us to 

digest that information. 20 billion trades raw data 

is something that's going to take experts many, many 

months to match up against the CNS data and the 

other pieces or tools of information. 

25 So if the division wants us to start from 
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1 the ground up and not have the advantage of the -

2 the tools that they may have used for figuring out 

3 what the data means, then I think they have to be 

4 amenable to thinking that this trial would be put 

off substantially longer than the end of October in 

6 order for our expert to be able to fairly defend. 

7 MR. BAKER: Yes. This is Brent Baker. 

8 What the - the production to date indicates is that 

9 their external experts were receiving data directly 

from APEX, and the first e-mail communication that 

11 we see indicates that it was at the beginning of 

12 this year. And - and that's - that means they've 

13 had this data for a long time. And that doesn't 

14 include, as - as Ms. Addleman said, the internal 

experts. 

16 So we just want to know what this data is 

17 and understand it in a way that we can get our 

18 experts to look at it, you know, in time for us to 

19 - to be prepared for this hearing. 

THE COURT: Let me just state that 

21 that in many, many cases these days, we - we have 

22 respondents complaining about the amount of data 

23 that they get from the division in the investigative 

24 record and that it's not in easily formatted form 

and they can't use it and they have to buy an 



1 expensive program. I mean, that's going on now in 

2 almost every major case that we have. 

3 This is a little bit different where 

4 you've got the division's expert retained by the 

5 division, I assume, for - for the presentation of 

6 their direct case, getting involved in talking to 

7 the respondents. I've never had that before. I've 

8 had respondents complain an awful lot about that 

9 they can't digest all this information in time to go 

10 to trial. That's something that's - that's coming 

11 up almost in every big case. The - there's not 

12 much we can do about that. 

13 I can try to set a schedule, but I - I 

14 can't - if the division doesn't want its experts 

15 talking to you all, then I'm not going to require 

16 that they do that. 

17 I will require that they - that they put 

18 in their expert's report sufficiently before trial, 

19 but you're going to have to put in your expert 

20 reports. They have to - all expert reports will be 

21 reduced to writing. When the expert takes the 

22 stand, he or she only is subject to 

23 cross-examination; there's no more direct. 

24 So we will have that as part of the 

25 pre-hearing schedule, that exchange of expert 

Page 16 



Page 17 

1 reports, but I'm not going to go further and -- and 


2 require the division to have its expert explain to 


3 you far in advance of the trial how he's operated. 


4 That's just not going to happen. 


5 MS. ADDLEMAN: This is Kit - 

6 MR. BAKER: Your Honor, we're 


7 (Interruption by reporter.) 


8 MS. ADDLEMAN: This is Kit Addleman. I 


9 believe that you had suggested that we -- we were 


10 not proposing necessarily speaking to the expert, 

11 but rather whatever documentation the commission or 

12 -- I'm sorry, the division may have that is data 

13 that would help us to evaluate it. And if what 

14 Polly is saying is that there is nothing additional, 

15 then we'll have to live with that. 

16 But we believe that there should be 

17 additional material in terms of extrapolating from 

18 or identifying the specific trades that we need to 

19 be focusing on rather than 20 million trades. That, 

20 quite frankly - 

21 THE COURT: Well - 

22 MS. ADDLEMAN: -- our motion for more 

23 definite statement. 

24 THE COURT: Well, let's ask that 

25 directly. Ms. Atkinson, is there anything else? Do 
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1 you have some - you have - did you get some 

2 instructions on this - on this data outside of your 

3 expert? 

4 MS. ATKINSON: I guess the answer to that 

s is is sort of yes, Your Honor, there were 

6 communications that were e-mail communications 

7 between our expert and people at APEX, who is the 

8 successor to Penson, to try to enable our experts to 

9 understand this data. Our expert went through the 

10 same thing. He looked at the stuff and he said, 

11 Wow, this is a lot data. All of those e-mails have 

12 been provided to the respondents. All 

13 communications 

14 THE COURT: So the respondents know the 

15 people at APEX that explained to the division how to 

16 put the data in some kind of readable or usable 

17 form. The respondents have the names of those APEX 

18 people that the division talked to? 

19 MS. ATKINSON: And the e-mails. 

20 THE COURT: Ms. Addleman, does that 

21 answer your question? Can't you then follow up with 

22 your people and call those people at APEX? 

23. MS. ADDLEMAN: We can, Your Honor. The 

24 additional point though that I was raising is that 

25 evaluating the data is one point and then 
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1 determining which of those, you know, 20 billion 

2 trades are the ones at issue is the other - the 

3 other point. And that's particularly what we raised 

4 in our motion for more definite statement. 

MR. BAKER: And Your Honor - I'm sorry, 

6 this is Brent Baker. I agree with Ms. Addleman, but 

7 it's very apparent from the e-mails that the 

8 commission's produced that their experts, for a long 

9 period of time, have had not only electronic 

communications with APEX, the provider of the data, 

11 but also telephonic conversations and - and that's 

12 been minimum of six months. And again, we're trying 

13 to figure this out in order to meet the schedule 

14 that Your Honor has just discussed with us earlier. 

And this is all compounded by the fact that the 

16 order instituting proceedings lacks specificity as 

17 to those specific trades that Ms. Addleman's talking 

18 about and simply trying to figure out what trades 

19 the SEC is relying on out of this massive data. And 

they can say that their experts have figured it out. 

21 That's probably true, but they've had months and 

22 months of not only e-mail communications, but direct 

23 communications with APEX. 

24 THE COURT: Okay. But listen, you know, 

I mean, this is the age that we're in. This is what 
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1 we're dealing with in these cases. You have to live 

2 with it. 

3 Okay. My job under the commission's 

4 rules of practice is to make sure that this is a 

5 fair hearing. The division has an opportunity to 

6 support the allegations by a preponderance of the 

7 evidence, and you all have the ability, a full and 

8 fair opportunity, to dispute those charges, and 

9 that's what I'll try to do as best I can. If - if 

10 they - if you•re not aware of what they're alleging 

11 and what they present and you say you can•t deal 

12 with it, then I'm going to have to listen to you and 

13 try to make a reasoned judgment. But have you all 

14 gone through a Wells submission on this - on these 

15 allegations? 

16 MS. ATKINSON: Yes, Your Honor, 

17 there were - there were Wells meetings, multiple 

18 Wells meetings. 

19 THE COURT: Well, if there were Wells 

20 meetings, didn't some of these specific trades come 

21 up? 

22 MS. ADDLEMAN: No, Your Honor, they did 

23 not. They did not allege in that Wells process 

24 which trades were at issue. 

25 THE COURT: And you weren't able to 



1 determine 

2 MS. ADDLEMAN: We were not. 

3 MS. ATKINSON: Your Honor, may I -

4 THE COURT: I'm sorry, Ms. Atkinson, did 

5 you want to say something? 

6 MS. ATKINSON: Yeah, I just - yes, Your 

7 Honor. I just wanted to respond. This - this 

8 appears to be sort of evolving into an argument on 

9 the motion for more definite statement. And so, 

10 know, I'd just like to respond to that. The fact of 

11 the matter is that our expert has not completely 

12 digested all of APEX's data and, quite honestly, we 

13 don't know every violation that has occurred in this 

14 case, and that's not really what our case is about. 

15 And, you know, to say - for the 

16 respondent to say the division has to put on 

17 evidence - has to - has to explain every single 

18 trade, every single violative trade that occurred 

19 isn't - isn't really - is a little presumptuous, 

20 quite honestly, Your Honor. They don't get to 

21 decide how we prove our case. And so for - and so 

22 for them to come in and say, Well, they must know 

23 this information. They must have this evidence. 

24 That is - that is presumptuous and -

25 MR. BAKER: Well -
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MS. ATKINSON: -- it's not -- it's -- may 

continue, Your Honor? 

THE COURT: Yes . 

MS. ATKINSON: And it's not -- it's not 

well-founded. You know, as the division said in its 

response to the motion for a more definite 

statement, we have provided the specificity that we 

currently have. We may not ever have more 

specificity. If we do have more specificity, the 

respondents will learn about that, you know, at the 

time that is set forth in the scheduling order. 

THE COURT: I mean, that -- that was your 

reply to the motion for more definite statement, 

that -- that the allegation is that there was 

this pervasive scheme going on and that these people 

were were part of it. 

All right. Well, listen, I've, you know, 

I've heard enough. I guess I'm going to have to 

make a decision. Let me just say, Does the division 

object strenuously to postponing the hearing for one 

week until October 27th? Is that a real problem for 

you because otherwise I will grant it. 

MS. ATKINSON: Absolutely not, Your 

Honor. October 27th is fine. 

THE COURT: Okay. Well, when we conclude 



1 this, I will put out a procedural schedule. I'll 

2 try to find us a courthouse in Dallas to start the 

3 hearing on October 27, and you all are going to have 

4 to live with the procedural schedule. If it's that 

5 objectionable, you call my office and you - or you 

6 tell me why you think it's wrong. If you all can 

7 come up with a better one, we'll go with that one, 

8 but unless I hear otherwise, we'll go with the one 

9 that I come up with. 

10 And we're just going to have to let 

11 let's see if the division can carry its burden of 

12 proof and you all have a fair opportunity to dispute 

13 their evidence. 

14 Okay. Is there anything else before I 

15 adjourn this pre-hearing conference? 

16 MS. ATKINSON: Not from the division, 

17 Your Honor. 

18 MS. ADDLEMAN: Not for respondent - or 

19 from Respondent Yancy either. 

20 MR. BAKER: Actually, one last thing from 

21 Respondent Delaney's counsel, and that is, I believe 

22 I just heard the division indicate that in six 

23 months they have not been able to determine exactly 

24 what trades they were relying on to make allegations 

25 in the OIP. 
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1 I just want to reserve our right to 

2 seek further extension of time, given the fact that 

3 their experts have had at least six months and have 

4 not reached any conclusion as to the data. We - we 

5 just want to reserve our right to make that request 

6 of Your Honor at some future point. 

7 THE COURT: All right. I'll get a ruling 

8 out on the motion for a more definite statement as 

9 quickly as I can and we'll take it from there. 

10 Okay. Then the pre-hearing conference is 

11 adjourned. Thank you all very much. 

12 (Whereupon, at 9:30a.m., the pre-hearing 

13 conference was concluded.) 

14 * * * * * 
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Mallett, Sarah 

From: Atkinson, Polly A. 

Sent: Wednesday, July 02, 2014 12:11 PM 

To: Addleman, Kit 

Cc: Warner, Jonathan Max; Heinke, Nicholas; Nesvig, Nicole; Mallett, Sarah; Ewing, Scott; 


Breaux, Ronald W. 
Subject: RE: Penson correspondence 

Kit, 

Yes, I can confirm that the referenced e·mail is part of the information I mentioned to you in passing in our phone 
call. Of course, other e·mails, documents, and testimony provide additional information concerning the same issue. 

The Division has not yet determined precisely what evidence it will present at the hearing. Our exhibit list is not due 
until September and we will disclose our evidence at that time. 

'Pdtf?l~ 
Trial Counsel 
Denver Regional Office 
U.S. Securities and Exchange Commission 
Byron G. Rogers Federal Building 

--·---------·------ #-·---· 
From: Addleman, Kit 
Sent: Tuesday, July ,.7"""~~"='~ 

------·---------·····-·------------- ·-···-- ~ -...-··--- ----- ---- - ----·------ -- ~.-··-· 

To: Atkinson, Polly A. 
Cc: Warner, Jonathan Max; Heinke, Nicholas; Nesvig, Nicole; Mallett, Sarah; Ewing, Scott; Breaux, Ronald W. 
Subject: FW: Penson correspondence 

Polly, 

Pursuant to our call last week, can you please confirm Attachment B to Mike MacPhail's March 12, 2012 transmission 
(email below and letter attached) to Jon Warner contains the 222 trades you referenced in our call and in the Division's 
Response to our Motion for More Definite Statement (pg 6)? 

Additionally, can you also please confirm that these are a sample of the trades at issue in this case and that the Division 
may wish to present these trades at trial as evidence of the underlying violations of Rule 204? 

Thanks, 
I< it 

haynesboone 
Kit Addleman 

1 



p ·It:, 

From: MacPhail, Michael 
Sent: Monday, March 12, 
To: Warner, Jonathan Max 
SUbject: Penson correspondence 

Jon, please see attached. Regards, Mike 

CONFIDENTIALITY NOTICE: This electronic mail transmission is confidential, 

may be privileged and should be read or retained only by the intended 

recipient. If you have received this transmission in error, please 

immediately notify the sender and delete it from your system. 
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Mallett, Sarah 

From: 	 Atkinson, Polly A. 

To: 
Cc 

Addleman, Kit; Heinke, Nicholas; Warner, Jon 

L Smith 
Washburn 

Sent: 	 Thursday, September 04, 2014 11:20 AM 

Subject: 	 RE: In the Matter of Thomas R. Delaney nand Charles W. Yancey, Admin No. 3-1587 -

Trade Information 


Kit, 

Our position has not changed. We have provided to you all the information the Division has, our expert will include his 
analysis of it in his expert report if relevant, and we will provide the expert report at the time provided in the Judge's 
scheduling order. In addition, I continue to disagree that respondents need to know the specific violative trades in order 
to mount a defense. Finally, I can confirm that the 222 trades are a subset of the violative trades. 

'PDII.tJ ,4~ 
Senior Trial Counsel 
Denver Regional Office 
U.S. Securities and Exchange Commission 
Byron G. Rogers Federal Building 

Sent: Wednesday, c;c;m:uY'i"FUir 

From: Addleman, Kit 

To: Atkinson, Polly A.; Heinke, Nicholas; Warner, Jonathan Max; Nesvi% Nicole 
Cc: Mallett, Sarah; Ewing, Scott; Breaux, Ronald W.; I 1 •• lark L Smith 

..,...,c;u•~r II and Charles W. Yancey, Admin No. 3-1587 --Trade Information 
IIIIIIIIIIIIIIIIIIJLoren Washbu 

Polly, 

At the June 23,2014 pre-hearing conference, counsel for both Yancey and Delaney asked the Division to identify which 
trades, from the over 20 billion trades that Penson cleared during the relevant time period, were at issue In this 
case. You responded that your expert witness "still [had) not completely digested all of APEX's data," that you "[didn't] 
know every violation that fhad] occurred in this case," and "that's not really what (your] case was about.n You further 
stated that you had provided the specificity that you had at that time and that, if you did receive further specificity, "the 
respondents [would] learn about that ... at the time that is set forth in the scheduling order." 

It is now September 2nd, and we still do not have any further Information identifying which trades are at issue in this 
case. Indeed, none of the Information that the Division has produced thus far Identifies a single Rule 204(a} violation. It 
is impossible for the two Respondents to defend themselves against claims arising from purported Rule 204(a) violations 



without being informed of the trades that allegedly violated Rule 204(a) containing, for example, CUSIP numbers, 

security names and dates. 


Accordingly, could you please identify the trades that you intend to assert at the hearing purportedly violated Rule 
204(a). And in the interim, could you please at least confirm your previous suggestion that the specific trades relevant 
to your Rule 204 allegations are within the 222 trades referenced In the Division's response to our motion for more 
definite statement. 

Thank you, 

Kit 

haynesboone 
Kit Addleman 
Partner 
klt.addleman@haynesboone.com 

vCard I Bio IWebsite 

CONFIDENTIALITY NOTICE: This electronic mail transmission is confidential, 

may be privileged and should be read or retained only by the intended 

recipient. If you have received this transmission in error, please 

immediately notify the sender and delete it from your system. 
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EXHIBITB 




UNITED STATES OF AMERICA 

BEFORE THE 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 
File No. 3-15873 

In the Matter of 

Thomas R. Delaney II and 
Charles W. Yancey 

Res oDdents 

RESPONDENT YANCEY'S UNOPPOSED REQUEST FOR ISSUANCE OF 

SUBPOENA DUCES TECUM TO THE SECURITIES AND EXCHANGE 


COMMISSION'S OFFICE OF COMPLIANCE INSPECTIONS AND EXAMINATIONS 


Pursuant to Rule 232(a) of the Commission's Rules ofPracticet Respondent Charles W. 

Yancey ("Yancey") requests the issuance of a subpoena duces tecum to the Securities and 

Exchange Commission's Office of Compliance Inspections and Examinations ("OCIE") 

requiring the production ofdocuments and communications related to OCIE's Regulation SHO 

examination of Penson Financial Services Inc.'s ("Penson"). 17 C.P.R. § 201.232(a). In late 

2008, OCIE initiated a Regulation SHO examination of Penson (the "Reg SHO Exam"). The 

Reg SHO Exam ended in late 2010. Yancey requests a subpoena requiring OCIE to produce all 

non-privileged documents and communications related to the Reg SHO Exam no later than 

October 3, 2014.1 These documents and communications are critical to Yancey's ability to 

prepare a defense in this action. 

The OIP advances multiple allegations involving the Reg SHO Exam. See OIP ~ 46-51, 

53-59, 82-83. The OIP states that ''the Commission's Office of Compliancet Inspections and 

1 Respondents' deadline to provide the Division with copies of their exhibits is Monday, October 6, 2014. The 
hearing in 1his matter is cummdy scheduled for Monday. October 27, 2014. 



•. 4 

Examinations ("OCIE") conducted a review of Penson's Rule 204T procedures." OIP , 53. The 

exam began in late 2008, and during the pendency of the exam OCIE examiners sent nlDllerous 

communications and requests to Penson. See OIP W 46-Sl, 53-59. The OIP alleges that 

Penson's November 2010 response to OCIE's deficiency letter was "false and misleading" in 

light of facts purportedly known to Delaney and Yancey. See OIP , SS, 82. The OIP further 

alleges that Yancey failed to supervise Delaney by "aJlow[ing] the November 24, 2010 Jetter to 

be de1ivered to OCIE without any comment or correction to the misrepresentation, and without 

taking any steps to follow up on Delaney's misconduct." OIP 1J 83. Accordingly, documents 

and communications related to the Reg SHO Exam are highly relevant to the claims asserted 

against Yancey and critically important to his ability to adequately prepare his defense to these 

claims. 

The Reg SHO examination docmnents and communications are in the possession, 

custody, and control of OCIE and reside in the regional office exam files and/or the OCIE 

program files in Washington, D.C. Counsel for Yancey previously attempted to obtain these 

documents directly from the Division of Enforcement, but the Division's counsel recently 

responded that the Division does not have all of the requested materials in its possession and 

would not be requesting those materials from OCIE for production to counsel for Yancey. The 

Division's counsel suggested that Yancey request a subpoena for the documents and 

communications. The hearing in this matter is cUJTeDtly set for October 27, 2014. This request 

is not unreasonable, oppressive, excessive in scope, or unduly burdensome. 17 C.F.R. § 

201.232(b ). 

Accordingly, Yancey respectfully requests that the Court grant this request and issue the 

attached subpoena. 

2 



Ronald W. Breaux 

ATTORNEYSPORRESPONDENT 
CHARLES W. \'ANCEY 
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CERTIFICATE OF CONFERENCE 

Counsel for Yancey conferred with Counsel for Respondent Delaney, who confinned that 

they do not oppose thls request. Counsel for Yancey conferred with Counsel for the Division, 

who also does not oppose this request. 
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EXHIBIT A 
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... • ' ' '1. 

EXHIBIT! 

1. 	 All non-privileged documents and communications regarding OCIE's Regulation SHO 

("Reg SHO") examination ofPenson Financial Services, Ino. in years 2008,2009,2010, 

and 2011. 
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EXHIBIT C 








EXUIBITl 

1. 	 AU non-privileged documents and communications regarding OCIB's Regulation SHO 

("Reg SHO") examination ofPenson Financial Services, Inc. in years 2008,2009,2010, 

and 2011. 
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EXHIBITD 




UNITED STATES OF AMERICA 

BEFORE THE 


SECURJTJES AND EXCHANGE COMMISSION 

SEC 

Mail Processing 
ADMlNISTRATIVE PROCEEDING Section 
File No. 3-15873 

CT/1 II ' tl 

In the Matter of Wa illngton DC 
402 

Thomas R. Delaney II and 
Charles W. Yancey 

Res ondents 

JOJNT MOTION FOR PROTECTIVE ORDER 

Respondent Charles W. Yancey ("Yancey"), by and through counsel, and the Securities 

and Exchange Commission's Office of Compliance Inspections and Examinations ("OCIE"), 

through the Commission's Office of the General Counsel ("Office of General Counsel"), file this 

Joint Motion for Protective Order and respectfully show the Court the following: 

At a second prehearing conference held on September I 8, 2014 Chief Administrative 

Law Judge Brenda P. Murray granted Yancey's Request for Issuance of Subpoena Duces Tecum 

to OCIE. See Order Following Second Prehearing Conference, In the Malter of Thomas R. 

Delaney lJ and Charles W. Yancey, Admin. Proc. Rulings Release No. I 828. Judge Murray 

signed the subpoena on September 19, 2014, and Yancey served the subpoena on OCTE and all 

parties that day. See Exhibit A attached . The Office of the General Counsel has received the 

subpoena and anticipates a rolling production beginning October 3, 2014. The hearing in this 

matter is scheduled to begin on October 27, 2014, and the deadline for Yancey to serve his 

exhibit list is October 6, 2014. 

The OCIE subpoena seeks "[a]ll non -privileged documents and communications 

JOINT MOTION FOR PROTECnVE ORDER 



regarding OCIE's Regulation SHO ("Reg SHO") examination of Penson Financial Services, Inc. 

in years 2008, 2009, 2010, and 2011." Documents responsive to this subpoena include 

documents submitted by Penson Financial Services, Inc. as part of the examination process. The 

parties to this Motion agree that these and other documents responsive to the OCIE s ubpoena 

include information that OCIE and the Office of the General Counsel believe warrants 

confidentiaJ treatment as a matter of law. Thi s information inc ludes sensitive customer, 

financial, and business or other information, including personally identifiable information (PJJ) 

subject to the Privacy Act, 5 U.S .C. § 552a. To facilitate OCIE ' s production of responsi ve 

documents in a timely manner , the parties to thi s Motion agree that a protective order is 

necessary because the harm resulting from disclosure could outweigh the benefits of disclosure . 

An agreed protective order is attached hereto as Exhibit B. 

Accordingly, Counsel for Yancey and the Office of General Counsel jointly request that 

thi s Court ente r the Agreed Protecti ve Order attached hereto as Exhibit B. 

September 30, 2014 

Kit S. Addleman 

Ronald W. Breaux 

Scott M . Ewing 

Sarah S. Mallett 

HAYNES AND BOONE, LLP 

ATTORNEYS FOR RESPONDENT 
CHARLES W. YANCEY 

JOINT M OTION FOR PROTECTIVE ORDER 2 



_(_£ M.._( 
Office of the General Cowu;el 
SECURITIES AND EXCHANGE COMMISSION 
100 F Street N.E. 
Washington, D.C. 20549 

ON BEHALF OF THE OFFICE OF 

COMPLIANCE INSPECTIONS AND 

EXAMINATIONS 


JOINT MOTION FOR PRUT~t:fJVc 0RUUI< 3 





EXHIBIT A 








EXBIBITl 

1. 	 All non-privileged documents and communications regarding OCIE's Regulation SHO 


("Reg SHO") examination ofPenson Financial Services. Inc. jn years 2008, 2009, 2010, 


and 2011. 
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EXHIBITB 




UNITED STATES OF AMERICA 

BEFORE THE 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 
File No. 3-15873 

In the Matter of 

Thomas R. Delaney II and 
Charles W. Yancey 

Res ondents 

AGREED PROTECTIVE ORDER 

REGARDING PRODUCTION OF CONFIDENTIAL INFORMATION 


Upon agreement and Motion of the parties hereto and by the consent evidenced by the 

signatures of the counsel for the respective parties, IT IS ORDERED that the following 

provisions shall be applicable to the production and use of documents pursuant to the Subpoena 

Duces Tecum to the Office of Compliance Inspections and Examinations ("OCIE subpoena") 

served on September 19, 2014 in this proceeding: 

1. "This proceeding" as used herein shall refer only to the above-referenced 

administrative proceeding and shall not apply to any other case or proceeding. 

2. The OCIE subpoena seeks non-privileged documents related to OCIE's 

Regulation SHO examinations of Penson Financial Services, Inc. during the years 2008-2011 

(herein referred to as "Examination Materials"). Certain Examination Materials were produced 



by the Division of Enforcement as part of this proceeding prior to the service of the OCIE 

Subpoena. OCIE believes the Examination Materials contain information that is confidential as 

a matter of law. 

3. '~Confidential Information," as used herein, includes the information that OCIE 

believes to be confidential as a matter of law, including, but not limited to, personally 

identifiable information ("PII'') subject to the Privacy Act, 5 U.S.C. § 552a, including customer 

names, contact information (including addresses), account numbers, social security numbers, 

driver's license numbers, dates of birth, and any other identifying information that is linked or 

linkable to a specific individual and could be used to distinguish or trace individual identity. 

Some documents may also contain sensitive commercial, financial, and/or business information. 

4. OCIE, through the Commission's Office of General Counsel, may designate any 

document produced in this proceeding as confidential and subject to this Protective Order by 

placing the word "CONFIDENTIAL'' on the document in a manner that will not interfere with 

the legibility of the document. Documents shall be designated as "CONFIDENTIAL" prior to or 

at the time of the production of the document. 

5. Notwithstanding paragraph 2 above, any Examination Materials containing PII 

that were produced in this proceeding by the Division of Enforcement prior to the entry of this 

Protective Order are deemed to have been designated "CONFIDENTIAL" at the time of their 

production to Respondents and shall be treated as if they bear such a legend. 

2 



6. Subject to paragraph 7 below, Confidential Information shall only be disclosed to 

Qualified Persons. "Qualified Person" as used herein means: 

(a) Attorneys of record in this proceeding, employees of such counsel, and 

other attorneys retained by a party for this proceeding to whom it is necessary that 

the material be shown for the purposes of this proceeding, or 

(b) Persons, such as independent consultants or other experts employed by a 

party or its attorneys of record in this proceeding for the purpose of assisting in 

the preparation of this proceeding and to whom it is necessary that the material be 

shown for the purposes of this proceeding, or 

(c) Parties to this proceeding, to whom it is necessary that the material be 

shown for the purposes of this proceeding, 

(d) Witnesses in this proceeding, to whom it is necessary that the material be 

shown for the purposes of this proceeding, 

(e) The Commission, including the Office of the Secretary and the Office of 

Administrative Law Judges, or 

(f) Other persons by written consent of the Commission or upon order by the 

Administrative Law Judge presiding over this proceeding or a court and on such 

conditions as may be agreed or ordered. . 

3 



7. For documents: (1) designated as "CONFIDENTIAL" and (2) containing PII that 

has not been redacted, prior to disclosing such documents to any Qualified Person other than 

Commission personnel, counsel desiring to make such a disclosure will obtain from such person 

a written acknowledgement, substantially in the form of Exhibit A to this Protective Order, 

stating that such person has read this Protective Order and agrees to be bound by its terms. All 

such acknowledgements shall be retained by the disclosing counsel and, only upon motion for 

good cause shown, will be made available to counsel for other parties to this proceeding and/or 

the Commission's Office of the General Counsel, as counsel for OCIE. 

8. All Confidential Information produced pursuant to the OCIE subpoena shall not 

be used by any person for any purpose whatsoever other than to prepare for and conduct this 

proceeding. Respondents' counsel shall take reasonable and appropriate measures to prevent 

unauthorized disclosure of documents designated as "CONFIDENTIAL", including copies of 

documents. 

10. All PII shall be redacted prior to using or introducing any of the produced 

documents as exhibits to any brief, memorandum, pleading, or other submission, or at the 

hearing in this proceeding by the party seeking such introduction. All parties agree to take 

reasonable and appropriate measures to prevent unauthorized disclosure of PII contained in 

documents produced or filed in these proceedings, including by persons to whom the parties 

show or give access to such documents. 

4 



11. Unless otherwise agreed or ordered, this Protective Order shall remain in force 

after dismissal or entry of final judgment in this proceeding. Within sixty days after dismissal or 

entry of final judgment, aU documents designated "CONFIDENTIAL," including any copies of 

such documents, shall be returned to OCIE or destroyed in lieu of return, unless such document 

has been offered into evidence or filed without restriction as to disclosure. 

13. This Protective Order shall take effect when entered and shall be binding upon all 

parties, including the Commission, all Respondents and their counsel, and any persons made 

subject to this Protective Order by its terms. 

14. Nothing in this Agreed Protective Order shall prevent disclosure beyond the tenns 

of this Order if OCIE, through the Office of the General Counsel, consents to such disclosure, or 

if the Administrative Law Judge, after notice to all affected parties, orders such disclosure. 

8. Nothing in the Agreed Protective Order shall prevent any party from disclosing 

Confidential Information to a court or governmental body when required to do so by statute, 

court order, or order of any regulatory agency, after notice to all affected parties. 

Signed this_ day of ____,, 2014. 

Administrative Law Judge Jason S. Patil 

The Parties below stipulate to the entry of the above Order. 
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~176 ~ 0Jt~L??? 

KitS. Addleman 

Ronald W. Breaux 

Scott M . Ewing 

ATTORNEYS FOR RESPONDENT 

CHARLES W. YANCEY 


... () <""/
t ..{~ (}f._ /(.......... / 


Office of the General Counsel 

SF.CURJTIES AND EXCHANGE COMMISSION 


100 F Street N.E. 


Washington, D.C. 20549 


ON BEHALF OF THE OFFICE OF <.:OMPLIANCE INSPECTIONS AND 
EXAMINATIONS 
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EXHIBIT A 

UNITED STATES OF AMERICA 

BEFORE THE 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 
File No. 3-15873 

In the Matter of 

Thomas R. Delaney II and 
Charles W. Yancey 

Res ondents 

NOTICE AND ACKNOWLEDGEMENT OF PROTECTIVE ORDER 

I, ---------' acknowledge that I have read, understood, and agree to abide 

by the terms ofthe Protective Order entered in the above-captioned proceeding. 

Signed: 
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EXHIBITE 




UNITED STATES OF AMERICA 

Before the 


SECURITIES AND EXCHANGE COMMISSION 


ADMJNISTRATIVE PROCEEDING 
File No. 3-15873 

In the Matter of 

Thomas R. Delancy II and 
Charles W. Yancey 

Res ondents 

RESPONDENT CHARLES W. YANCEY'S 
REQUEST FOR THE ISSUANCE OF SUBPOENAS 

Pursuant to Rule 232 of the Commission's Rules of Practice, Respondent Charles W. 

Yancey ("Yancey") requests the issuance of the attached subpoenas ad testificandum to the 

following people for the hearing of this matter: 
SEC 

I . 	 Brian Hall all Proc sin 

S r.t n 


2. Michael Jolmson 

3. Rudy DeLaSicrra 
W hlngton D 

4. Eric Alani z 	 4 

5. Phil Pendergraft 

6. Summer Poldrack 

7. Holly Hasty 

8. Kimberly Miller 

9. Brian Gover 

10. Lindsey Wetzig 

11. John Kenny 

1 



12. Thomas Textor 

The hearing in this matter is currently scheduled to begin on Monday, October 27, 2014 at 9:30 

a .m. C.D.T. 

Respondent Yancey respectfully requests that the Court grant Yancey's Request for the 

Issuance ofSubpoenas and issue the attached trial subpoenas. 

October 8, 2014 

Resp{c fully Submitted, 

__,cdr J)J 
. . . .. . 

AITORNEYS FOR RESPONDENT 
CHARLES W. YANCEY 
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UNITED STATES OF AMERICA 

Before the 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 
File No. 3-15873 

In the Matter of 

Thomas R. Delaney II and 
Charles W. Yancey 

Res ondents 

SUBPOENA 

To: 	 Brian Hall 
C/0 John McDennott 

Farber Schreck, LLP 

YOU MUST TESTIFY before an Administrative Law Judge of the Securities and 
Exchange Commission, at the place, date, and time specified below: 

At a hearing scheduled to commence on October 27, 2014, at 9:30 a.m. at the United 
States District Court for the Northern District of Texas, 11 00 Commerce Street, 
Courtroom 1351, Dallas, Texas 75242 

And continuing from day-to-day until testimony is complete. 

FEDERAL LAW REQUIRES YOU TO COMPL \' WITH THIS SUBPOENA 
Failure to comply may subject you to a fine and/or imprisonment 

AS ORDERED BY: 

Date: October __, 2014 
Jason S. PatiJ 
Administrative Law Judge 



UNITED STATES OF AMERICA 

Before the 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 
File No. 3-15873 

In the Matter of 

Thomas R. Delaney II and 
Charles W. Yancey 

Res ondents 

SUBPOENA 

To: 	 Michael Johnson 
C/0 Randall J. F ons 
t. J a •• a • ..• a · ...: 

YOU MUST TESTIFY before an Administrative Law Judge of the Securities and 
Exchange Commission, at the place, date, and time specified below: 

At a hearing scheduled to commence on October 27, 2014, at 9:30 a.m. at the United 
States District Court for the Northern District of Texas, 1100 Commerce Street, 
Courtroom 1351, Dallas, Texas 75242 

And continuing from day-to·day until testimony is complete. 

FEDERAL LAW REQUIRES YOU TO COMPLY WITH THIS SUBPOENA 
Failure to comply may subject you to a fme and/or imprisonment 

AS ORDERED BY: 

Date: October __, 2014 
Jason S. Patil 
Administrative Law Judge 



UNITED STATES OF AMERICA 

Before the 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATJVE PROCEEDING 
File No. 3-15873 

In the Matter of 

Thomas R. Delaney II and 
Charles W. Yancey 

Res ondents 

SUBPOENA 

To: 	 Rudy DeLaSierra 
CIO Daniel F. Shea 

LP 

YOU MUST TESTIFY before an Administrative Law Judge of the Securities and 
Exchange Commission, at the place, date, and time specified below: 

At a hearing scheduled to commence on October 27, 2014, at 9:30 a.m. at the United 
States District Court for the Northern District of Texas, 1100 Commerce Street, 
Courtroom 1351, Dallas, Texas 75242 

And continuing from day-to-day until testimony is complete. 

FEDERAL LAW REQUIRES YOU TO COMPLY WITH THIS SUBPOENA 
Failure to comply may subject you to a fine and/or imprisonment 

AS ORDERED BY: 

Date: October __, 2014 
Jason S. Patil 
Administrative Law Judge 



UNITED STATES OF AMERICA 

Before the 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 
File No. 3-15873 

In the Matter of 

Thomas R. Delaney II and 
Charles W. Yancey 

Res ondents 

SUBPOENA 

To: 	 Eric Alaniz 
C/0 Matthew Smith 
Holland & LLP 

YOU MUST TESTIFY before an Administrative Law Judge of the Securities and 
Exchange Commission, at the place, date, and time specified below: 

At a hearing scheduled to commence on October 27, 2014, at 9:30 a.m. at the United 
States District Court for the Northern District of Texas, JI00 Commerce Street, 
Courtroom 1351, Dallas, Texas 75242 

And continuing from day-to-day until testimony is complete. 

FEDERAL LAW REQUIRES YOU TO COMPLY WITH THIS SUBI'OENA 
Failure to comply may subject you to a fine and/or imprisonment 

AS ORDERED BY: 

Date: October __, 2014 
Jason S. Patil 
Administrative Law Judge 



UNITED STATES OF AMERICA 

Before the 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 
File No. 3-15873 

In the Matter of 

Thomas R. Delaney II and 
Charles W. Yancey 

Res ondents 

SUBPOENA 

To: 	 Phil Pendergraft 

C/0 Craig Warkol 


: :. .. Jl. 	 • .,' • ' • 

YOU MUST TESTIFY before an Administrative Law Judge of the Securities and 
Exchange Commission, at the place, date, and time specified below: 

At a hearing scheduled to commence on October 27, 2014, at 9:30 u.m. at the United 
States District Court for the Northern District of Texas, 1100 Commerce Street, 
Counroom 1351, Dallas, Texas 75242 

And continuing from day-to-day until testimony is complete. 

FEDERAL LA\V REQUIRES YOU TO COMPLY WITH THIS SUBPOENA 
Failure to comply may subject you to a fine and/or imprisonment 

AS ORDERED BY: 

Date: October __, 2014 
Jason S. Patil 
Administrative Law Judge 



UNITED STATES OF AMERICA 

Before the 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 
File No. 3·15873 

In the Matter of 

Thomas R. Delaney II and 
Charles W. Yancey 

Res ondents 

SUBPOENA 

To: Summer Poldrack 

YOU MUST TESTIFY before an Administrative Law Judge of the Securities and 
Exchange Commission, at the place, date, and time specified below: 

At a hearing scheduled to commence on October 27, 2014, at 9:30 a.m. at the United 
States District Court for the Northern District of Texas, II 00 Commerce Street, 
Courtroom 1351, Dallas, Texas 75242 

And continuing from day-to-day until testimony is complete. 

FEDERAL LAW REQUIRES YOU TO COMPLY WITH THIS SUBPOENA 
Failure to comply may subject you to a fine and/or imprisonment 

AS ORDERED BY: 

Date: October __, 2014 
Jason S. Patil 
Administrative Law Judge 



o Bill Yancey (1/23/2013) 

Copies of the Division's investigative exhibits (Exs. 1-175). 

A copy ofthe Declaration of Brian Gover dated January 7, 2014. 

A copy ofthe cooperation agreement ofBrian Hall dated September 13, 2013. 


-	 A copy ofthe cooperation agreement ofRudy DeLaSierra dated September 17, 2013. 
Copies ofBrady Statements provided by the Division on June 30,2014 and October 6, 
2014. 
Expert Report of Larry Harris. 
Expert Report ofDavid Paulukaitis. 
Respondent Charles W. Yancey's Motion for More Definite Statement. 
Answer and Affirmative Defenses ofCharles W. Yancey. 
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EXHIBIT 8 -Facts and Data Reviewed 

In preparation of this report I reviewed the 0 IP and a variety ofdocuments provided to 
me by Haynes and Boone, including: 

- A copy of the Formal Order, dated July 6, 2011. 
- A copy of the Wells Notice to Charles W. Yancey, dated April 3, 2011. 
- A copy ofthe Wells Submission from Yancey dated June 7, 2013, July 24, 2013, 

September 18,2013, and March 10,2014. 
- A copy ofa letter from the SEC's Office of Compliance Inspections and Examinations, 

dated October 27,2010. 
- A copy of Penson's response to the October 27,2010 deficiency letter, dated November 

24,2010. 
- A copy ofa letter from Penson to the SEC, dated September 21,2009. 
- A copy ofa letter from Penson to the SEC, dated November 24,2010. 
- A copy of Penson's Execution Services WSPs, 2010. 
- A copy of Penson's Execution Services WSPs, dated December 30,2010. 
- A copy of Penson's WSPs, dated January 2010 through December 2010. 
- A copy of Penson's WSPs, dated "December 30,2010 to present." 
- Organization Charts for Penson's Buy-Ins, Compliance, Operations, and Stock Loan 

departments. 
- Letter from Michael MacPhail to Jonathan Warner, dated February 11,2011, and 

attachments. 
- Letter from Michael MacPhail to Jonathan Warner, dated March 13,2012, and 

attachments. 
- Registered Representative Supervisory Matrices, dated February 26,2009, May 5, 2009, 

September 1, 2010, November 1, 2010, April2011. 
- FINRA Exit Meeting report dated October 22,2010. 
- Excerpts ofApex trade data. 
- PowerPoint presentations from Penson's 2011 meetings in Washington, D.C. 
- Copies of the investigative testimony of the following: 

o Eric Alaniz (4/13/2013) 
o Thomas Delaney (4/4/2012, 8/28/2012, 7/3112013) 
o Rudy DeLaSierra (4/3/2012, 1/10/2013) 
o Scott Fertig (9/10/2012) 
o Brian Gover (8/16/20 11) 
o Brian Hall (7 /7/20 11) 
o Holly Hasty (4/4/2012, 8/31/2012) 
o Michael Johnson (1/11/2013) 
o Bart McCain (1123/2013) 
o Marc McCain (8/17/2011) 
o Kimberly Miller (4/3/2012, 8/3112012) 
o Phil Pendergraft (9/26/2013) 
o Summer Po1drack (8/1 0/2011) 
o Angel Shofner (8/17/2011) 
o Lindsey Wetzig (8/18/2011) 
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• 	 Live From the SEC, AB A Section of international Law, Washington, DC ( 10/08). 
• 	 Lessons to be L earned from the Financial Crisis, ABA Section of lntem ationa l Law, Brussels, 

Belgium (9/ 08). 
• 	 Hot Topics in Securities Laws, ABA Annual Meeting, New York, NY (8/ 08). 
• 	 U.S./E. U. Mutua l R ecognition in S ecurities Markets, G lobal Business Law Conference, FrankfUI1, 

Germany (5/ 08). 
• 	 Stock Exchange Competition and international Listings, Hofstra University, Hempstead, NY 

(5/08). 
• 	 A Forum on the Future ofFinancial Regulation, Brooklyn Law School, New York, NY (5/08). 
• 	 Investment Advisers, Broker-Dealers & Market Turmoil, ABA Section of Bus iness Law, Da llas, 

TX (4/08). 
• 	 The SEC Speaks in 2008, Practicing Law Institute, Washington, DC (2/08). 
• 	 Broker-Dealer Enforcement, Broker-Dea ler Regu lation, ALI IABA, Washington, DC (0 1108). 

PUBLICATIONS 

• 	 Secondmy Markets, Resea rch Handbook On Securities Regulation In The United States (Jeny 
Markham and Rigers Gj yshi, Elgar Press (20 14). 

BAR ADMISSIONS AND OTHER CERTIFICATIONS 

• 	 Ca lifomia, Delaware, New York, Dist1ict of Columbia. 
• 	 Certified Fraud Examiner, Association ofCertified Fraud Exam iners. 

LANGUAGES 
• Spani sh (Read, write, and speak fluently). 
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• 	 Regional President ofthe Year Award, Hispanic National Bar Association (9/06). 

PROFESSIONAL ACTIVITIES 

• 	 American Bar Association, Business Law Section, lntemational Business Law Cmmnittee 
(Chair, International Banking and Finan ce Subcommittee); Federal Securities Regulation 
Committee, (Vice-Chair, Trading and Markets Subcommittee). 

• 	 Hispanic Bar Association of the District of Columbia (Past President). 
• 	 Delawa re Bar Foundation (Former Director); Multicultural Judges and Lawyers, Delaware 

Bar Associ ation (Form er Vice-Chair and Sp ecial Advism). 
• 	 Hi spani c National Bar Association (Former Na tional Vice-President). 

PRIOR EXPERT TESTIMONY 

• 	 No ne 

SELECT SPEAKING ENGAGEMENTS 

• 	 Minimizing Marketing and Promotional "Slush " Fund P itfalls: How to Implement Effective 
Controls to Minimize FCPA Exposure, Global Forum on Anti-Conuption Compliance in High 
Risk Markets, Washington, DC (7/ 14) 

• 	 Responding to Crisis: Key Steps in Managing In ternal Investigations, Ethics & Compliance 
Officer Association Sponsoring Partner Fomm 20 13, San Diego, CA (5/ 13) 

• 	 Getting th e Right Compliance Infrastructure, MCCA's 12th Annual CLE Expo 2013 (3/ 13) 
• 	 Who Guards the Guardians? Public Accountability, Transparency and Oversight in Anti

Corruption Initia tives, 20 13 ILR Annual Symposium (2/13) 
• 	 Managing an Internal investigations Office, 13th Conference of lntemational Investigators, 

Luxembourg (9/12) 
• 	 D etermining How to Manage an Int ernal Investigation, 8th Annual FCPA and Anti-CmTuption 

Compliance Conference, Washington, D .C. (6/12) 
• 	 Detecting Bribe1y Schemes and Questionable Tran sactions: Practical Steps to Avoid FCPA 

Investigations, Minority Corporate Counsel Association, Chicago, IL (3112) 
• 	 Cross-Border Practice in a Shrinking Global Economy, ABA Annual Meeting, Toronto, Canada 

(8/11). 
• 	 Forensic Auditing and its Role in In vestigations, 12th Conference of lntem ationallnvestigators, 

Washington, DC (5/ 11 ). 
• 	 Institutional in tegrity and A nti-Corruption Efforts, Conference on Optimizing Accountability of 

Public Funds in a Transparent and Efficient Environment, Santo Domingo, Dominican Republic 
(511 1). 

• 	 Global Anti-Corruption Enforcemen t, Minority Corporate Counsel Association, Chicago, IL 
(3/ 11). 

• 	 Promoting Int egrity: Tools ofIn vestigation and Prevention in th e Fight Against Corruption, 
lntemation al Anti-Conuption Day Conference, San Jose, Costa Rica (12/1 0). 

• 	 The SEC Sp ea ks in 2009, Practicing Law Institute, Washington, DC (2/09). 
• 	 Financial Market Meltclown & Its impact on Litigation, Regulation, and C01porate America, ABA 

Section of Litigation, Orlando, FL (2/09). 
• 	 Keynote Address, Impac t ofthe Economic Crisis on the Changing Landscap e ofthe Financial 

Sector, ALPFA Finance Summit, New Yo rk, NY (1/09). 
• 	 Hedge Funds: Derivatives, Liquidity and Valuation Issues, ABA, Washington, DC (11 /08). 

28 



records, and registration. 
• 	 F onnulated recommendations to the Commission for regulatory improvement of trading 


practices, including release on client commission practices (soft dollars) and 

recommendations related to Reg. M (manipulation) and Reg. SHO (short sales). 


Grant & Eisenhofer, P.A., Wilmington, DE 	 October 2002- August 2004 
Associate 

• 	 Represented financial institutions and pension funds in complex corporate and securities 
litigation. 

• 	 Successfully defended motions in several high profile securities litigation matters, including 
WorldCom Securities Litig., Global Crossing Securities Litig., and Parma/at Securities Litig. 

• 	 Represented investors in proxy contests. Drafted requests for SEC no-action letters. 

Morris, James, Hitchens & Williams LLP, Wilmington, DE November 2001- September 2002 
Associate 
• 	 Represented corporations or directors in litigation involving governance, control, and 

fiduciary duty. 
• 	 Drafted pleadings, motions, affidavits, briefs, and memoranda on securities and corporate law. 
• 	 Served as Delaware counsel to investors, lenders, and trustees. 

Paul, Hastings, Janofsky & Walker LLP, Los Angeles, CA August 1999- October 2001 
Associate 
• 	 Represented financial institutions and corporations in corporate finance matters. 
• 	 Assisted clients with arbitration before FINRA. Drafted requests for SEC no-action letters. 

EDUCATION 

Georgetown University Law Center, Washington, DC 
Master ofLaws, with distinction, Securities and Financial Regulation, May 2008 

University of Pennsylvania Law School, Philadelphia, P A 
Juris Doctor, May 1999 
Activities: Small Business Clinic (competitively selected); Co-Chair, International Law 

Society. 

Wesleyan University, Middletown, CT 
Master ofArts, Liberal Studies, May 1996 

Trinity College, Hartford, CT 
Bachelor ofArts, Philosophy, May 1994 
Activities: President, Student Government; Student Trustee, Board ofTrustees; Teaching 
Assistant. 

HONORS 
• 	 Named to Washington, D.C. Super Lawyers (2013, 2014) 
• 	 Graduate, 2013 DC Bar Leadership Academy (competitively selected) 
• 	 Recognized as one of the Top 20 Latino Leaders Under 40, Latino Leaders Magazine (1/10). 
• 	 Leadership Award, Hispanic National Bar Foundation (7 /09). 
• 	 Named one of the 100 Most Influential U.S. Hispanics, Hispanic Business Magazine (10/08). 
• 	 Rising Legal Star, Hispanic Bar Association of the District of Columbia (11/06). 
• 	 Ambassador, American Bar Association, Section ofBusiness Law (10/06). 
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EXIDBIT A- Curriculum Vitae 

MARLON Q. PAZ 

EXPERIENCE 

Locke Lord LLP, Washington, DC 	 October 2012-present 
Partner 

Partner concentrating on securities matters, business litigation, white collar defense and internal 
investigations. Handle a wide range of complex securities issues (in the regulatory and litigation 
context), internal investigations and compliance (including the Foreign Corrupt Practices Act), 
and global anti-corruption matters. 

Georgetown University Law Center, Washington, DC 	 August 2008 - present 
Adjunct Professor ofLaw 
• 	 Teach courses on U.S. regulation of financial institutions and the securities markets, 

and international litigation and investigations. 
• 	 Serve as faculty advisor to students conducting graduate independent study. 

Inter-American Development Bank, Washington, DC 	 June 2010- October 2012 
Principal Integrity Officer 
Managed team of lawyers and investigators in Office of Institutional Integrity, the office that 
investigates fraud and corruption in all bank-fmanced activities, carries out prevention and 
compliance activities designed to improve the bank's integrity policies and mechanisms, and 
engages in outreach on integrity-related issues. Responsible for managing 011 budget, hiring and 
work plan. Work extended to 26 countries in Latin America and the Caribbean. 

U.S. Securities and Exchange Commission, Washington, DC August 2004- June 2010 
Senior Special Counsel to the Director, GS-16, Division ofTrading and Markets 
• 	 Advisor to Director of Division ofTrading and Markets and liaison to Division of 

Enforcement. 
• 	 Central role developing the SEC's positions on many important regulatory and enforcement 

matters, including initiatives to address fmancial stress in the markets. Significant 
responsibility for developing rule to require disclosure of short sales by hedge funds and other 
large investors; formulating options to revise regulation of investment advisers and broker
dealers; devising recommendations to improve the regulatory framework to facilitate global 
market access; and proposing rule to streamline the processing ofrule filings submitted by 
self-regulatory organizations. 

• 	 Coordinated with Commissioners and senior officials from other Divisions and offices 
throughout the SEC on matters of interest to the Division ofTrading and Markets. Performed 
wide range ofsenior management functions for Director. 

• 	 Counseled attorneys in the Division ofEnforcement conducting investigations involving 
novel and complex issues under the federal securities laws, particularly in matters involving 
broker-dealers, hedge funds, prime brokers, research analysts and the securities markets. 
Areas of substantive expertise include fraud, short sales, manipulation, trading practices, 
supervision, insider trading, information barriers, conflicts of interest, net capital, books and 
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It is my opinion that to hold Mr. Yancey responsible for fai ling to supervise Mr. Delaney 
and Mr. Johnson based on purported violations of a highly techn ical rule and of which the SEC 
concedes Mr. Yancey was not made aware wou ld result in a significant extension of Rule 
204T/204(a) and would cause uncertainty and confusion among senior-level managers at broker
dealers as to their supervi sory responsibilities. 

Executed thi s 14111 of October, 2014 

and 204 took etTect September 18, 2008 , and July 31 , 2009, respect ively. and that he worked on responsive buy-in 
procedures with David Fisher. CEO of optionsXpress Holdings, Bcnnen, and Hoeh.''). 
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testing procedures were, in fact , effective and performed as designed, pm1icularl y given the 
highly teclmical nature o f Ru le 204T/204(a). 

Second the record reflects that Mr. Yancey was not involved in the drafting of the OCIE 
respo nse. Pen~on 's OCl E response was drafted by members of the Compliance and Operatio ns 
departments. Mr. Yancey was entitl ed to rely on the conclus ions reached by. these .qual ~fied 
individuals, especially when Mr. Yancey had independently confirmed that the Issues Identified 
in the December 30 12 aud it had been the focus ofprompt remediation efforts. 

C. 	The policy underlying Rule 204T/204(a) did not contemplate the conduct by Yancey 
that is alleged to have violated th e securities laws. 

Regulation SHO does not contain a duty to ferret out possible vio lations without cause. 
Rule 204T/204(a) is concerned with a partic ipan t ' s fail to de liver position at a registered clearing 
agency. Rule 204 's concern with individu als directl y involves the requirement that the 
' parti c ipants [i.e. , the broker-dea ler] should cons ider having in place po licies and procedures to 
help ensure that delivery is be ing made by settleme nt date."69 

In Rul e 204T/204(a), the SEC did not impose enhanced supervisio n requirements on 
broker-dealers or their associated persons. Rather, the SEC reminded broker-dealers that they 
must comply with any applicab le SRO po licies and procedures requirements (noti ng specifically, 
NAS D Rul e 30 I 0). Neither Rule 204T/204(a) , nor any case of which I am aware, imposes 
liability of a president/CEO of a broker dea ler not invo lved in operations, based on " red flags by 
omission.·· 

T he Division concedes th at Mr. Yancey was not informed of " systemi c" and 
" intentio na l" vio latio ns but argues that om issions should have prompted Mr. Yancey to inquire 
further. The record reflects that Mr. Yancey did just that. 

Penson had reasonable policies and procedures related to Ru le 204T/204(a) of Regulation 
SHO. The record reflects that Mr. Yancey understood that Penson 's Rule 204T/204(a) po licies 
and procedures were reasonably designed and implemented in compliance with, or that 
responsible Penson staff were taking s teps to address, Rule 204T/204(a) of Regulation SHO. 

As the SEC Staff has stated, " [m]ost enforcement act ions aga inst indi viduals for failu re to 
supervise have invo lved bus iness line personnel."70 That is pa11icul arl y applicable in the context 
of highly technical sho11 selling/stock lending/clearing. In the cases im plicating senior level 
executives in the context of shor1 selling, such individuals have been at smaller firms and/or have 
themselves been invo lved in the actual day-to-day short sell ing o perations. 71 

69 Rel ease 34-60388 (July 27, 2009), 74 FR 38266. 
70 See Division of Trading and Markets, Frequently Asked Questions about Liability of Compliance and Legal 
Personnel at Broker-Dealers Under Sections 15(b)(4) and 15(b)(6) o f the Exchange Act (September 30, 2013), 
avai I able at http://www.sec.gov/di visions/marketreg/faq-cco-supervision-0930 13 .htm. 
7 1 Cf, In The Mauer OfOptionsXpress, Inc. And Jonathan!. Feldman , Administrative Proceeding File No. 3-1 4848, 
November 5, 2013 (noting that Stern "was very much involved in buy-ins for a couple of weeks when Rules 204T 
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compliance department); (3) identifies the amount of time spent executing the testing plan (1760 
hours); (4) identifies additional testing (by AML consultants); (5) identifies factors considered 
for determining which areas would be tested; and ( 6) states that the tests in some instances 
resulted in remedial measures. 

Nor was there an omission from the 3012 Summary Report that would have made a 
reasonable CEO of a large broker-dealer aware of purported "systemic" and "intentional" 
violations of Rule 204T/204(a) with respect to long sales of loaned securities. First, the 3012 
Summary Report was a summary report. By definition, it would not have included all issues or 
the results from every 3012 audit that the finn performed throughout the year. Second, the 
results of the December 3012 Rule 204 audit were discussed at the March 31, 2010 3130 
meeting. As the Division concedes, Mr. Yancey was again assured at this meeting that 
remediation measures were underway. 67 As Eric Alaniz testified, Mr. Yancey's operations 
managers, John Kenny (COO) and Brian Gover (V.P. of Operations), also discussed with Mr. 
Yancey at this meeting their Reg SHO and Rule 204 remediation and compliance efforts. Third, 
the 3012 Summary Report was prepared by Mr. Delaney. To the extent that Penson's WSPs 
required the Summary Report to include a review of "key compliance issues," it was Mr. 
Delaney's responsibility as CCO to determine whether an issue rose to the level of a "key 
compliance issue." It is both reasonable and customary for the CEO of a broker-dealer to rely on 
the recommendations and conclusions of his or her Chief Compliance Officer. 

Further, it is my opinion, based on the facts and circumstances, that the results of the 
December audit did not rise to the level of a "key compliance issue." Put in context, Penson was 
clearing approximately one million equity transactions per day. The December audit revealed an 
extraordinarily small subset of trades that the Buy-Ins department failed to close out before 
market open via a buy in. The issue was brought to Mr. Yancey's attention, a plan was 
developed to remediate the issue, and the Compliance, Buy-Ins, and Stock Loan departments 
began executing that plan. Given the number of regulatory inquiries that Penson received, by 
virtue of the volume of transactions that it was clearing, it is both logical and understandable that 
the technical violations identified in the December audit would not warrant inclusion on a list of 
"key compliance issues." 

d. Penson's November 2010 OCIE response was not a red flag. 

Lastly, the Division asserts that Penson made misrepresentations in its November 2010 
response to OCIE's deficiency findings. Specifically, the Division alleges that Penson's 
statement to OCIE that Penson's Rule 204T/204(a) processes were "reasonable," "effective," and 
"performed as designed" was "false in light of the December 2009 audit results. "68 I do not 
believe that Penson's response would have alerted a reasonable CEO that individuals in the 
firm's Stock Loan department were systematically and intentionally violating Rule 204T/204{a). 

First, it was repeatedly communicated to Mr. Yancey that the issues identified in the 
December 3012 audit were the focus of prompt remediation efforts. This fact is confirmed by 
the follow up test that the Compliance department conducted in June 2010. Thus, Penson's 

67 See OIP at 12-13. 
68 See OIP at 16. 
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For these reasons, it is my opinion that the December audit was not a "red flag" for Mr. 
Yancey with respect to the Stock Loan department's compliance with Rule 204 procedures for 
long sales of loaned securities. 

b. Mike Johnson's absence from a March 2010 meeting was not a red flag. 

The Division next asserts that Mr. Johnson's absence from a March 2010 meeting at 
which the results from the December 2009 audit were discussed was "another fact that should 
have prompted vigorous follow up from Yancey."62 It is my opinion that Mr. Johnson's absence 
from this meeting would not have been a red flag to the CEO of a broker-dealer regarding 
204T/204(a) procedures. First, Mr. Yancey had already inquired in January as to whether Mr. 
Johnson needed to be involved, and he was told by his Chief Compliance Officer that Mr. 
Johnson did not need to be involved. Having been assured by his CCO and others that Mr. 
Johnson's involvement was not needed, Mr. Johnson's absence from a single meeting would not 
have been a red flag to a reasonable CEO. Second, the record reflects that another member from 
the Stock Loan department attended the meeting. Lastly, the March 201 0 meeting invitation to 
Mr. Johnson was not even sent by Mr. Yancey. The invitation was sent from a line-level 
member of the Compliance department. Any suggestion that Mr. Yancey instructed the head of 
Stock Loan to attend this meeting, and he refused, is incorrect. 

c. Penson 's March 2010 CEO certification was not a red flag. 

The Division next asserts that the absence of the December audit results from Penson's 
Rule 3130 Annual CEO Certification in March 2010 should have alerted Mr. Yancey to the 
"systemic" and "intentional" Rule 204(a) violations allegedly caused by Penson's Stock Loan 
department.63 I disagree. 

Per FINRA, the proper and necessary content of a 3130 report is "document[ ation of] the 
member's processes for establishing, maintaining, reviewing, testing and modifying compliance 
policies that are reasonably designed to achieve compliance" with applicable SEC and SRO 
rules.

64 
The report "should include the manner and frequency in which the processes are 

administered, as well as the identification of officers and supervisors who have responsibility for 
h ad . . t t" The report " need . 1 .sue mm1s ra Ion. "65 not contam any cone us1ons produced as a result of 

following the processes set forth [in Rule 3130]."66 

The 3130 CEO Certification and Report that Penson submitted to FINRA on March 31, 
201 0 is consistent with the requirements of the rule. The certification tracks the language 
recommended by FINRA and the report: (1) successfully identifies the officer responsible for the 
report (Mr. Delaney); (2) identifies which department is responsible for the testing (internal 

62 See OIP at 14. 
63 See OIP at 15. 
64 See FINRA Rule 3130, Supplemental Material3130.10 (emphasis added). 

6S /d. 

66 /d. 
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The Buy-Ins and Stock Loan departments were completely separate departments. They 
were located on different floors, had different managers, and were staffed by different personnel. 
This is not unusual as there are significant benefits to this structure. The two departments dealt 
with different groups. The Buy-Ins department dealt with customer relationships, which 
necessarily required softer handling. The Stock Loan department, on the other hand, dealt with 
lending and borrowing counterparties. The different groups required different levels of 
relationship management. To the extent that the December audit reflected issues closing out fails 
to deliver on the customer side of the business, this was in no respect a "red flag" regarding the 
buy in procedures of Penson's Stock Loan department. 

Importantly, even though the December audit was not a red flag with respect to long sales 
of loaned securities, Mr. Yancey asked the Compliance department whether they needed to get 
Mr. Johnson involved, presumably because the Stock Loan department handled Penson's 
obligations with respect to Rule 204(b ), the penalty box provision of Rule 204. The December 
audit noted that the securities that were not timely closed out were placed in the "penalty box." 
Both Mr. Delaney and Eric Alaniz, an employee in Penson's Compliance department, told Mr. 
Yancey that there was no need to get Mr. Johnson involved. 

The results of the December audit became the focus of prompt remediation. The audit 
resulted in detailed recommendations for remedying the issues identified in the test. Mr. 
Yancey was made aware of the December audit results and the remediation plan at a January 28, 
2010 meeting. The Compliance department assured Mr. Yancey that the issues identified in the 
audit were the focus of prompt remediation. Indeed, the Division concedes that these issues 
identified in the December audit became the subject of extensive remediation efforts. 61 

Consistent with a reasonably designed supervisory system, the Buy-Ins department's 
procedures related to fails caused by customer shorts were tested again in June 2010 (the "June 
audit") and spot checked in 2011. The results showed significant improvement. The June audit 
tested a one-month period (May 2010) during which Penson cleared approximately 15-20 million 
trades. Out of these millions of transactions, the June audit identified 24 required buy-ins that 
were submitted to the trade desk. Of these 24 transactions, 11 were not performed by market 
open. The average length of delay for these 11 transactions was 6.2 minutes after market open. 
In the 2011 spot check, the compliance department observed that market open close-outs were 
consistently being met. 

The record reflects that Penson had controls in place to continually test and evaluate its 
supervisory systems and procedures. Pursuant to this system, Penson conducted routine 3012 
audits. One of the audits, the December audit, uncovered an issue with the Buy-Ins department's 
ability to close out fails to deliver caused by Penson's customers. The issue became the focus of 
prompt remediation efforts. Mr. Yancey was assured by the Compliance department that the 
issue was being remediated. And the issue was promptly remediated, retested, and spot checked. 
The Division itself concedes that the remediation efforts were swift, extensive, and successful. 

61 See OIP at 8. 
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November 16-20 2009 and December 7-11, 2009. Based on the average number of trades that 
Penson cleared ~n a daily basis, Penson would have cleared between 7 and 10 million trades 
during this two-week period. As the below diagram illustrates, the December audit resul!s re~ect 
that out of these 7 to 1 0 million trades, approximately 113 total transactions resulted 1n fad to 
deliver positions that necessitated a Rule 204T/204(a) buy in. 

Millions of Trades 

Trades Settle T+l 

T+2 

T+3 

Thousands of Falls Cosed Out by Market Open with Borrowed Shares per Rule 204(a, 

113 transactions for which a buy In was necessary; Buy In was executed late 

Thus, Penson was successfully closing out, through the delivery or borrowing of shares, 
the overwhelming majority of its transactions. No broker-dealer is perfect. The fact that some 
violations of a highly technical rule like Rule 204T/204(a) were found is not surprising. This is 
particularly the case when the broker-dealer is as complex an operation as Penson. In the context 
of the volume of trades that Penson was successfully clearing, these results would not have been 
a "red flag" to a CEO, particularly where the CEO is promptly assured that remediation efforts 
were underway. 

Second, the December audit results do not reflect a failure to ever, or with lengthy delay, 
close out fails to deliver arising from customer long and short sales; rather, the audit results 
reflect a failure to close out fails to deliver resulting from customer transactions by market open 
on T+6. For short sales, Penson was 30 to 75 minutes late in closing out the fail to deliver 
position. For long sales, Penson was 240 to 3 79 minutes late in closing out the fail to deliver 
position. Thus, all of the tested transactions resulted in T +6 close outs, albeit not all before 
market open. While this data may show difficulties in compliance, the data do not reflect a 
"systemic" or "intentional" failure. 

Third, as the Division concedes, the December audit did not test the buy-in procedures of 
the Stock Loan department. Thus, the December audit did not test buy-in procedures related to 
"long sales of loaned securities.',6° The December audit tested: (1) the timing of buy-ins 
executed to close out fails to deliver arising from the customer side of the business (fails arising 
from customer long and customer short transactions) and (2) Penson's penalty box procedures. 
The Buy-Ins department was responsible for closing out fails arising from these customer 
transactions. On the other hand, Penson's Stock Loan department was responsible for closing 
out fails arising from stock loans. The December audit only tested the buy-in procedures of the 
Buy-Ins department (the customer side); it did not test the buy-in procedures handled by the 
Stock Loan department ("long sales of loaned securities"). 

60 See OIP at 14. 
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204T/204(a). In particular, our team at the SEC focused on obtaining comment and feedback 
~om operations professionals concerned about naked short selling and other activities that 
Inflated the supply of stock and put downward pressure on share prices. 

5. None of the "red flags" advanced by the Division would have alerted a 
reasonable CEO to systemic, intentional violations of Rule 204T/204(a) for long 
sales of loaned securities. 

The Division asserts that Mr. Yancey failed to supervise Mr. Delaney by failing to follow 
up on red flags regarding intentional violations of Rule 204T/204(a) involving "long sales of 

57
loaned securities." The Division alleges that the following red flags should have alerted Mr. 
Yancey: (I) results from a December 2009 audit; (2) Mr. Johnson's absence from a meeting; (3) 
Penson's March 2010 CEO certification to FINRA; and (4) Penson's response to the Office of 
Compliance Inspections and Examinations' ("OCIE") Regulation SHO exam in November 2010. 
It is my opinion that none of these four instances would have alerted Mr. Yancey of "systemic" 
and "intentional" violations of Rule 204T/204(a) for long sales of loaned securities. 

a. The results o(the 2009 audit were not a red flag. 

The Division asserts that "the 99% violation rate for Buy-Ins' Rule 204T/204(a) 
procedures uncovered by the December 2009 [Rule 3012] audit was a significant red flag to 
Yancey that Penson had systemic Rule 204 deficiencies and that Delaney, whom he supervised, 
might bear responsibility for those deficiencies."58 I have reviewed the results of the December 
21, 2009 3012 audit ("December audit"), as well as documents and testimony related to this 
audit, and it is my opinion that the December audit results would not have alerted a reasonable 
CEO of a large broker-dealer of systemic, intentional violations of Rule 204T/204(a) involving 
"long sales of loaned securities." 

FINRA Rule 3012 requires designated principals to submit, no less frequently than 
annually, a report to the member's senior management that details the firm's system of 
supervisory controls, the summary of the test results, and any additional or amended supervisory 
procedures that have been created in response to those results. 59 Testimony demonstrates that, 
consistent with Rule 3012, Penson had a robust, risk-based 3012 testing program, which included 
resources dedicated to 3012 testing. The results of each test were communicated to the relevant 
parties via a form that discussed the test's objectives, procedures, results, recommendations, 
response from the business units, remedial measure plan, deadline for remedial measures, and the 
parties responsible for remediation. 

For multiple reasons, the December audit results would not have alerted the 
President/CEO to "systemic" and "intentional" violations of Rule 204T/204(a) involving "long 
sales of loaned securities." First, the Division's characterization of the audit results as reflecting 
a "99% violation rate" is misleading. The December audit was conducted over a 10-day period, 

57 See OIP at 14-16. 
58 See OIP at 14. 
59 See FINRA Rule 3012. 
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• 	 Net Capital 
• 	 Customer Protection 
• 	 Bank Secrecy Act Requirements and Anti-Money Laundering regulations 
• 	 Sales Practices, which include, for example, rules by the SEC and by FINRA related to 

marketing, suitability, know your customer obligations, and trade confirmations 
• 	 Trading Practices, which include, for example, Regulation SHO and Regulation M, 

among others 
• 	 Regulation T, Regulation U, and other banking regulations applicable to broker-dealers 
• 	 Licensing and registration requirements 

Because of the breadth and complexity of this regulatory framework, a CEO of a large 
broker-dealer is not expected to have significant involvement in the operational aspects of 
regulatory compliance. Rather, a reasonable CEO is expected to build a capable management 
team comprised of individuals who possess the requisite knowledge, skill, and experience to 
implement policies and procedures designed to ensure compliance. Accordingly, while the 
president of a corporate broker-dealer is generally responsible for compliance with all of the 
requirements imposed on his or her firm, the president may reasonably delegate particular 
functions to other qualified persons in the firm, provided the president neither knows nor has 
reason to know that such person's performance is deficient.5 

5 

As FINRA explains, a broker-dealer is not required to conduct "detailed reviews of each 
transaction;" rather, the broker-dealer may use a reasonably designed risk-based review system 
that allows it to focus on the areas at greatest risk ofviolations.56 

SEC rules and regulations are designed to protect investors; maintain fair, orderly, and 
efficient markets; and facilitate capital formation. Each rule serves a purpose, and each rule is 
important. But it is widely-recognized-particularly within the securities industry-that while 
the CEO sets the tone at the top, the day-to-day implementation of a framework for compliance 
will be handled at the operational level. This was the case with Rule 204T/204(a). 

Rule 204T/204(a) is an exceedingly technical rule, which the SEC designed to be 
implemented at the operational level. During the rulemaking process for consideration and 
ultimate adoption by the SEC of Rule 204T/204(a), neither I nor, to my knowledge, other SEC 
staff with whom I worked, expected Rule 204T/204(a) to be administered by the most senior 
executive; rather, Rule 204T/204(a) was designed to be implemented and managed by associated 
persons of the broker-dealer at the operational level. 

My opinion is supported by the diligence that SEC staff performed during the 
development of Rule 204T/204(a). I am not aware of efforts by SEC staff to seek, during the 
development of Rule 204T/204(a), comments from the President/CEO of any broker-dealer 
regarding the mechanics of complying with the rule; rather, SEC staff solicited comment from 
market participants at the operational, line-level regarding the proposed requirements of Rule 

55 See, e.g., Sheldon v. SEC, 45 F.3d 1515, 1517 (lith Cir. 1995), quoting Universal Heritage Invest. Corp., 47 
S.E.C. 839,845 (1982) (finding securities firm's president had properly delegated duties). 
56 See FINRA Rule 31 I 0.05 Risk-based Review ofMember's Investment Banking and Securities Business. 
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respect to Rule 204T/204(a), Mr. Yancey acted in accordance with a reasonably designed 
supervisory system. 

3. 	 Penson was one of the largest clearing firms in the United States. 

As noted in the 0 IP, Penson was one of the largest independent clearing firms in the 
United States. 

53 
Penson had over 250 active securities clearing correspondents and over 60 

futures clearing correspondents. Penson was the second largest clearing and settlement firm in 
the United States by number of correspondents, which included online, direct access, and 
traditional brokers, as well as hedge funds, large banks, institutional investors, and financial 
technology firms in the United States, Canada, Europe, and Asia. 54 At its height, Penson had 
approximately 600 employees worldwide. 

Penson cleared a massive volume of trades during the relevant time period. At times, 
Penson was clearing between one and two million trades per day. The trade data produced by 
the Division in connection with this litigation, which I have reviewed, reflects that Penson 
cleared approximately one billion trades during the relevant time period. Moreover, the record 
reflects that Penson's operations were complex; a large percentage of Penson's correspondents 
were very complicated, high-frequency trading firms. 

Thus, Mr. Yancey was not the President and CEO of a small one or two person shop-he 
was the chief executive of a global securities clearing organization that settled an enormous 
number of trades on a daily basis. 

4. 	 Rule 204T/204(a) is a highly technical rule that is not implemented at the senior 
management level. 

The securities, futures, and derivatives industries are among the most regulated 
businesses in the United States. The Securities Exchange Act of 1934, rules of the SEC 
promulgated under the Act, and rules prescribed by self-regulatory organizations ("SROs"), such 
as FINRA, comprise an extensive scheme of regulation for broker-dealers. Within the broker
dealer, senior management plays a significant role in the adoption and maintenance of a 
comprehensive system of policies and procedures that are reasonably designed to achieve 
compliance with the federal securities laws and FINRA rules. 

As a result, in addition to managing the company to profitability and delivering 
shareholder value, the CEO of a broker-dealer must also prioritize an extensive number of rules 
and regulations regarding, among other things: 

53 See OIP at I, 4 ("[F]rom at least 2010 to 2012, [Penson] was one of the largest clearing firms in the United States 
as measured by the number of correspondent brokers for which it cleared."). 
54 See InvestmentNews, "Clearing firms ranked by number of broker-dealer clients," July II, 2010, available at 
http://www .investmentnews.com/article/20 I 00711/CHART02/1 00709894&issuedate=20 100711 &sid=CLEAR. At 
this time, Penson served over 200 broker-dealer clients. 
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never escalated his knowledge about Stock Loan's Rule 204T(a)/204(a) violations 
to Yancey .... 47 

Third, the Division repeatedly alleges that the purported Rule 204(a) issues were actively 

concealed from Mr. Yancey: 

• 	 "Delaney also substantially assisted the intentional Rule 204(a) violations relating to long 
sales of loaned securities by attempting to conceal them from Yancey."

48 

• 	 "Delaney withheld this critical information from Yancey ."
49 

• 	 "Delaney withheld this critical information about the Rule 204T(a)/204(a) violations 
relating to long sales of loaned securities, along with his and [Mr. Johnson's] misconduct, 
in other key interactions with Yancey. "50 

• 	 "Delaney direct[ed] Yancey away from Stock Loan's Rule 204T(a)/204(a) compliance 
and repeatedly [withheld] the critical information about [Mr. Johnson's] own misconduct 

,51firom Yancey .... 

Fourth, I have reviewed the cooperation agreements that the Division obtained from 
former Penson employees Rudy DeLaSierra, Brian Hall, and Brian Gover in connection with this 
litigation. None of these three witnesses claim to have raised the alleged Rule 204(a) issues with 
Mr. Yancey. None of these individuals suggest, explicitly or implicitly, that Mr. Yancey knew 
about systemic, intentional Rule 204(a) violations. 

Accordingly, based on the evidence that I reviewed as described above, I conclude that 
Mr. Yancey had no knowledge of "systemic and intentional" Rule 204(a) violations during the 
relevant time period. 

Because there is no competent evidence that Mr. Yancey knew about "systemic" and 
"intentional" Rule 204T/204(a) violations, the Division posits that Yancey should have known 
about "intentional Stock Loan violations" of Rule 204T/204(a). The Division argues that Mr. 
Yancey, the president and CEO of the second-largest clearing firm in the United States, should 
have "detect[ed] and prevent[ed]" intentional violations of Rule 204T/204(a) with respect to long 
sales of loaned securities. 52 For the reasons stated below, I disagree. It is my opinion that, with 

47 See OIP at 7. See also OIP at 13 (stating that (I) "Delaney did not inform Yancey of the closely-related, ongoing 
Rule 204(a) violations relating to long sales of loaned securities" and (2) "Delaney [did not] inform Yancey of his 
agreement just months earlier with the Senior Vice President of Stock Loan not to implement compliant procedures 
and to reject procedures that would have brought Penson into compliance with Rule 204(a) for long sales of loaned 
securities"). 
48 See OIP at 12. 
49 See OIP at 12. 

so See OIP at 12. 

51 See OIP at 13. 
52 See OIP at 3. 

16 



Thus it is impossible to detennine whether a Rule 204(a) violation occurred from the 
information contained in this data. The data do not even reflect 222 fail-to-deliver positions, let 
alone 222 Rule 204T/204(a) violations. It is my opinion that the Division's representation to the 
Court that this data "show[s] that Penson's Stock Loan department violated Rule 204{a) as many 
as 222 times in one representative month" is inaccurate and misleading. 

b. 	 The investigative testimony does not clearly demonstrate Rule 204(a) violations 
arising from "long sales ofloaned securities. " 

I have also reviewed investigative testimony from Brian Hall, Penson's former Vice 
President of Global Equities Finance, Mr. Hall's cooperation agreement, and the cooperation 
agreements of Rudy DeLaSierra, Penson's former Vice President of Global Equities Finance, 
and Brian Gover, Penson's former Vice President of Operations, in which these individuals state 
that Penson's Stock Loan Department was not consistently closing out failures to deliver 
resulting from long sales of loaned securities by market open T +6. As discussed above, this 
testimony does not-in and of itself.-in any way demonstrate "systematic" and "intentional" 
violations of Rule 204(a). The additional factors I discussed above would also have to be 
considered before a determination could be made regarding a possible Rule 204T/204(a) 
violation. 

2. 	 There is no evidence that Mr. Yancey was aware of "systemic" and "intentional" 
violations of Rule 204(a). 

While neither scienter nor willfulness is an element of a failure-to-supervise charge, 
scienter is an important consideration in evaluating the reasonableness of supervision. I begin 
with the conclusion that Mr. Yancey had no knowledge of "intentional Stock Loan Rule 204(a) 
violations."46 I arrive at this conclusion for several, independent reasons. 

First, the SEC does not allege or suggest that Mr. Yancey was aware of systemic, 
intentional Rule 204(a) violations. In fact, the Division repeatedly alleges that Mr. Yancey was 
not aware of such conduct. Indeed, if the SEC believed that Mr. Yancey knew about systemic, 
intentional Rule 204(a) violations, it likely would have asserted aiding and abetting claims 
against Mr. Yancey, rather than supervisory claims. 

Second, the Division does not allege that anyone raised the issue of intentional Rule 
204(a) violations to Mr. Yancey. For example, the Division alleges that a supervisor in the Buy
Ins department became aware of Rule 204(a) issues involving long sales of loaned securities, but 
the Division does not allege that this supervisor brought the issue to Mr. Yancey's attention. 
Similarly, the Division alleges that Mr. Delaney, the Chief Compliance Officer, also never raised 
the issue of intentional Rule 204(a) violations with Mr. Yancey: 

Delaney did not investigate the violations or report his findings to members of 
senior management where Stock Loan supervisors reported. Indeed, Delaney 

46 See OIP at 3. 
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Penson's Stock Loan generated revenue and financed Penson's operations by 
loaning out shares held in customer margin accounts. When the customers sold 
those shares, Penson had a CNS delivery obligation arising from the sale but, due 
to the open stock loan, did not have shares on hand with which to fulfill that 
obligation.44 

But the evidence submitted by the Division is far too tenuous to support this conclusion. 

a. 	 The evidence previously identified by the Division as reflecting 222 purportedly 
violative transactions does not clearly demonstrate Rule 204(a) violations arising 
from "long sales ofloaned securities. " 

I reviewed a letter from Michael MacPhail to Jonathan M. Warner dated March 12,2012, 
and I have analyzed the documents attached to that letter. The Division has asserted to the Court 
that the documents attached to the letter "show[] that Penson's Stock Loan department violated 
Rule 204(a) as many as 222 times in one representative month."45 This assertion is incorrect. 
These materials do not demonstrate Rule 204T/204(a) violations because: (1) they lack important 
information about closeout activity and (2) they do not consider other factors that could reduce 
or eliminate fail positions. 

The 222 rows of data listed in Attachment B to the letter are insufficient to determine 
whether any Rule 204( a) violation occurred because they lack important information about close
out activity. Attachment B includes data for 222 transactions in the following categories: 
"BIZDATE; BOOK-GROUP; SECID; CLOSING PRICE; T+5 AGED QTY; AMT 
EXTENDED; RECALL QTY EXTENDED; and RECALLED COUNTERPARTIES 
EXTENDED QTY." Although one column is titled "T+5 AGED QTY," it is unclear whether 
and how to count the CNS balance for any of the CUSIPS noted therein. For example, the 
spreadsheet does not reflect whether Penson had a pre-fail credit that it could claim for purchases 
made during the prior days. Nor does the spreadsheet reflect whether Penson had shares in 
inventory that it could use for delivery. Nor does it reflect whether the transactions resulted 
solely from purchase and sale transactions. Rule 204(a) closeout obligations apply only to a net 
fail to deliver position that results from purchase and sale transactions. Because NSCC 
aggregates all of a participant's receive and delivery obligations, the net position will include 
delivery obligations, which may be in a fail to deliver status, that do not result from purchase 
and sale transactions. 

Attachment B is also insufficient to determine whether any Rule 204(a) violation 
occurred because it does not account for other factors that could reduce or eliminate the a fail 
position. Because Rule 204 allows the clearing fmn to purchase shares to close out a fail to 
deliver position before market open on the morning ofT+6-and there is a three-day settlement 
delay between execution and settlement of that trade-the CNS report may show a fail for four 
consecutive days notwithstanding that the clearing firm has fully complied with Rule 204. 

44 See OIP at 2. 
45 See Division's Opposition to Respondent Yancey's Motion for a More Definite Statement at 6-7. 
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These transactions, however, involve significantly less risk than naked short sale 
transactions. Unlike naked short sale transactions, in a long-sale-of-loaned security transaction 
the seller owns the shares that are being sold. The shares exist, they just need to be returned by 
the borrowing counterparty, which the borrowing counterparty is contractually obligated to do.41 

Further, the Division does not allege that Penson wholly failed to close out CNS failures 
to deliver resulting from long sales of loaned securities; rather, the Division alleges that Penson 
failed to close out CNS failures to deliver resulting from some "long sales of loaned securities" 
by market open T+6. 42 

B. 	 None of the "red flags" advanced by the Division would have alerted Mr. Yancey to 
"systemic" and "intentional" violations of Rule 204T/204(a) for "long sales of loaned 
securities." 

I have been asked to opine about whether the "red flags" advanced by the Division would 
have alerted Mr. Yancey to "systemic" and "intentional" violations of Rule 204T/204(a) for 
"long sales of loaned securities." It is my opinion that none of the "red flags" advanced by the 
Division would have alerted Mr. Yancey to "systemic" and "intentional" violations of Rule 
204T/204(a) for "long sales of loaned securities." My opinion is based on my knowledge and 
experience with clearing fmns, my knowledge and experience with trading and markets, my 
knowledge and experience of the general hierarchy ofrules and regulations applicable to clearing 
fmns, and my personal involvement in the rulemaking process for the adoption by the SEC of 
Rule 204T/204(a) during my tenure at the SEC. 

There are four essential elements of a failure to supervise claim: (I) an underlying 
violation of the securities laws; (2) association of the registered representative or other person 
who committed the violation; (3) supervisory jurisdiction over that person; and (iv) failure to 
reasonably supervise the person committing the violation. 43 

"Reasonableness" is the standard established by the SEC and FINRA for evaluating the 
adequacy of supervision by broker-dealers and registered principals. Accordingly, supervisory 
structures, policies, and procedures differ from one broker-dealer to another depending on a 
number of factors, including the size of the finn and what each firm deems to be reasonable for 
the type ofbusiness that it operates. 

1. 	 The evidence submitted by the Division does not clearly demonstrate Rule 
204T/204(a) violations arising from "long sales of loaned securities." 

At the outset, I note that evidence submitted by the Division fails to clearly demonstrate 
Rule 204T/204(a) violations arising from "long sales of loaned securities" and is inconsistent 
with the Division's allegations in the 0 IP. The Division alleges that Penson "systematically" 
and "intentionally" violated Rule 204(a): 

41 This contract is known as the Master Securities Lending Agreement. 
42 See OIP at 5. 
43 See Dean Witter Reynolds, Inc., Admin. Proc. Rulings Release No. 179,2001 WL 47244 at *38 (Jan. 22, 2001). 
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The Division's allegations involve sales of securities that were out on loan-securities 
held by customers in margin accounts that Penson had loaned out, or rehypothecated, pursuant to 
a margin account agreement. 37 Broker-dealers such as Penson routinely borrow and re-lend 
securities held in customer margin accounts, as permitted by Exchange Act Section 15c3-3 and 
authorized by a customer's margin-account agreement. Among other things, securities lending 
allows broker-dealers to fund customer margin accounts, make delivery in respect of other 
customers' short sales, and lend securities to other market participants, all of which has the effect 
of "improv[ing] market liquidity, reduc[ing] the risk of failed trades, and add[ing] significantly 
to the incremental return of investors."38 If a customer sells shares that are out on loan, the 
broker-dealer can issue a recall notice to its borrowing counterparty, and the borrowing 
counterparty will return the shares. If the borrowing counterparty does not return the shares by 
market open on T+6, a Rule 204T/204(a) close out obligation may arise. 

Only in extraordinarily rare circumstances, is it possible to trace a specific stock loan to a 
specific customer of a broker-dealer. 39 Similarly, and relevant for Rule 204 T /204( a) compliance, 
the CNS position (long or short) is a cumulative and aggregate position (without reference to 
particularly identified shares in the account). That is particularly challenging at one of the 
largest clearing firms (during the period at issue) and for transactions involving highly liquid 
securities. The Division has not traced, nor shown how it could trace, that certain shares were at 
once the subject of a long sale corresponding to a fail-to-deliver at CNS and simultaneously out 
on loan as part of a stock loan. While on staff at the SEC, I worked with others to attempt 
similar analysis without success, concluding each time that the analytical process is misplaced. 
Importantly, the type of link/tracing inherent in the Division's allegations has not been part of 
any deliberation for the rulemaking related to Rule 204T/204(a) that I was a part of, nor that I am 
aware, and it is not found in the SEC's release or other statements related to the rule. 

Indeed, many of the concerns identified by the Commission when it enacted Regulation 
SHO and Rule 204T/204(a) are not present in this case. The Division does not allege that 
Penson engaged in or facilitated abusive naked short selling-the type of activity that Rule 204 
was primarily designed to address. Nor does the Division allege that Penson facilitated fails to 
deliver as part of a "scheme" to manipulate the price of any security. Rather, the Division 
alleges that Penson failed to timely close out CNS failures to deliver resulting from certain "long 
sale of loaned security" transactions.40 

37 The OIP refers to these situations as "long sales of loaned securities." 
38 See ICGN Securities Lending Code of Best Practice (2007), available at 
https://www .icgn.org/images/ICGN/files/icgn _main/Publications/best_practicelsec _lending/2007 _securities _lending 
_code_ of_ best _practice. pdf. 
39 In general, investors' holdings of stock are not matched with particular shares of stock. Broker-dealers like 
Penson hold securities at DTC in "street name." The broker-dealer's shares are held in "fungible bulk" for the 
benefit of DTC participants. Broker-dealer participants of DTC own a pro rata interest in an aggregate number of 
shares of a security held by DTC, and their beneficial owners (i.e., the broker-dealers' customers) own an undivided 
part interest in the shares in which their broker-dealers have an interest. There are no specific shares directly owned 
by either the participants (broker-dealers) or the underlying beneficial owner (customers). 
40 See OIP at 5. 
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for purchasing securities prior to the beginning of regular trading hours on the settlement day 
after the settlement date, including on trade date, T+ 1, 2, or 3 if: (a) the purchase was bona fide; 
(b) the purchase was executed on, or after, trade date but no later than the end of regular trading 
hours on settlement date; (c) the purchase was of a quantity of securities sufficient to cover the 
entire amount of the open short position for which the broker-dealer was claiming pre-fail credit; 
and (d) the broker-dealer could demonstrate that it had a net long position or net flat position on 
its books and records on the settlement day for which the broker-dealer was claiming pre-fail 
credit.

33 
The SEC did not, however, clarify whether being net long or net flat at the end of the 

trading day meant being net long or net flat on the trading day on which the close-out purchase 
was effected. 

In light of the high degree of industry uncertainty around implementation of the 
Emergency Order enacting Rule 204T, several members of SEC staff expressed their view that 
the rule had unintended negative consequences for some market participants. 34 As SIFMA 
observed, the rule "inadvertently contributed to increased market volatility, dramatic price 
spikes, instability in the securities lending markets, and increased costs to investors."35 For 
example, particularly related to securities lending, during the rulemaking process to adopt a 
permanent Rule 204, I learned that certain market participants (including some large mutual fund 
complexes and some smaller investment companies) suspended their securities lending programs 
altogether. 

Importantly, because of the complexities and ambiguities of the rule, SEC staff was fully 
aware that NSCC participants would not always be able to comply with Rule 204T/204(a). It is 
for precisely this reason that the SEC created Rule 204(b ), the "penalty box" prong of Rule 204, 
which requires NSCC members and their introducing brokers to refrain from short selling the 
security that was the subject of the short sale fail other than on a pre-borrow basis. 

5. 	 The Division Alleges Highly Technical Violations of Rule 204(a) Unrelated to 
Abusive Naked Short Sales. 

Against this backdrop, the Division alleges that Penson violated Rule 204T/204(a). More 
specifically, the Division narrowly alleges that Penson "violated Rule 204T(a)/204(a)'s market
open CNS close-out requirement for long sales of loaned securities from October 2008 until 
November 2011."36 Neither the OIP, nor any of the evidence that I have reviewed, correlate a 
single fail-to-deliver (much less a close-out requirement), to any long sale of the very same 
security that was out on loan. 

33 /d. 

34 Addressing the changes to Reg SHO in spring 2009, Chairperson Mary Schapiro observed that "[t]his is an issue 
that has both strong supporters and detractors-and we will be very deliberative in our effort to determine what is in 
the best interest of investors." Address to the Council of Institutional Investors, Chairperson Mary L. Schapiro, 
SEC, Spring 2009 meeting. 
35 See supra n.29. 
36 See OIP at 3. 
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The complexities and ambiguities of Rule 204 have necessitated multiple rounds of additional 
interpretative guidance by the SEC and its staff. 30 But even today the rule continues to have 
areas ofuncertainty and ambiguity. 

For example, Rule 204(a) permits a participant to "borrow" to satisfy a closeout 
obligation as an alternative to making a purchase to eliminate a fail to deliver position. The 
obligation may be satisfied by borrowing the required amount of securities by no later than the 
opening of regular trading hours on the applicable closeout date. But the SEC has not specified 
the requirements for a borrow transaction. Although the SEC has indicated that it is familiar 
with industry practice applying to securities borrowing and lending, 31 it has not stated that 
industry practice must be followed to have a valid borrow, or how the agreement should be 
documented. Nor has the SEC specified whether it is necessary to obtain delivery of borrowed 
shares to have a valid closeout "borrow." 

Similarly, the SEC has taken an interpretive position that, if a person that has loaned a 
security to another person sells the security, the person will be "deemed to own" the security for 
purposes of Rule 200(b) of Regulation SHO, and the sale will not be treated as a short sale and 
may be marked "long" for purposes of Rule 200(g) of Regulation SHO, if a bona fide recall of 
the loaned security is initiated within two business days after trade date (i.e., by T+2). As a 
long sale, the closeout date under Rule 204(a)(l) would be T+6. But if the recall were not issued 
by T+2, logic would suggest that the sale would not have the benefit of the interpretation, and 
therefore it would be a short sale that must be closed out by the opening of trading on T+4. The 
interpretation initially was issued in the heat of the 2008 financial crisis and literally addressed a 
special case: where a person has loaned a security to another person and then sells the security 
(and a bona fide recall is initiated within two business days after the trade date). The various 
iterations of the interpretation do not address the more complex situation where a customer sells 
stock held in a brokerage margin account, and does not know if his or her shares have been 
loaned out by the broker, such as in the situations reflected in the allegations in this proceeding. 
On various occasions, the SEC staff has been asked to address the application of the 
interpretation beyond the limited context of the published interpretation, but, to date, the SEC 
has failed to do so. 

Another highly technical, ambiguous area of Rule 204T/204(a) involves the concept of a 
"pre-fail credit." Aware of industry-wide issues with implementation, SEC staff issued an FAQ 
regarding whether a broker-dealer could claim credit for purchases made to close out an open 
short position prior to settlement date. 32 The SEC noted that a broker-dealer could receive credit 

30 See, e.g., Division of Trading and Markets: Guidance Regarding the Commission's Emergency Order Concerning 
Rules to Protect Investors against "Naked" Short Selling Abuses, September 22, 2008; Amendment to Regulation 
SHO to adopt Exchange Act Rule 204 - A Small Entity Compliance Guide, August 3, 2009; Division of Market 
Regulation: Responses to Frequently Asked Questions Concerning Regulation SHO, AprillO, 2012. 
31 See, e.g., Release 34-60388 (July 27, 2009), 74 FR 38266,38270-38272. 
32 Division of Trading and Markets: Guidance Regarding the Commission's Emergency Order Concerning Rules to 
Protect Investors against "Naked" Short Selling Abuses, available at 
http://www.sec.gov/divisions/marketreg/204tfaq.htm. 
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Pursuant to Rule 204( d), a participant of a registered clearing agency can allocate a fail to 
deliver position to another registered broker-dealer for which it clears trades or from which it 
receives trades for settlement. 24 Thus, a participant can allocate responsibility for the fail to 
deliver to another broker-dealer. In such situations, the requirements of Rule 204 apply to the 
broker-dealer that was allocated the fail to deliver position, rather than the participant of the 
registered clearing agency. 

Although Rule 204 applies to purchase and sale transactions in all equity securities, the 
SEC designed Rule 204 primarily to "address abusive 'naked' short selling."25 As the SEC 
observed in the Rule 204T Release, "[w]e intend that the temporary rule will address potentially 
abusive 'naked' short selling by requiring that securities be purchased or borrowed to close out 
any fail to deliver position in an equity security by no later than the beginning of regular trading 
hours on the settlement day following the date on which the fail to deliver position occurred."26 

The SEC further noted that the "rule should provide a powerful disincentive to those who might 
otherwise engage in potentially abusive 'naked' short selling."27 

Importantly, long sellers are situated differently from short sellers. Unlike short sellers, 
long sellers own the shares that they are selling and are looking for the best price. Thus, unlike 
"naked short sellers," long sellers generally have no incentive to depress the price of the security, 
which is the type of activity that Rule 204 was principally designed to address. 

4. The Complexities and Ambiguities ofRule 204(a). 

The method and speed of Rule 204T/204(a)'s adoption-without the customary notice 
and comment period-precluded substantial modifications to the rule and resulted in a complex, 
challenging compliance environment. As some industry members observed, "[t]he business of 
securities lending was turned on its head by the events of 2008."28 SIFMA expressed the 
industry perspective as follows: 

The greatly compressed timeframe provided for currently under Rule 204T, 
however, is unduly restrictive and does not allow participants sufficient time to 
fully evaluate and responsibly close-out all their open fail positions.29 

24 17 C.F.R. § 242.204(d). 
25 Exchange Act Release No. 58733 (Oct. 14, 2008), 73 FR 61706 (Oct. 17, 2008) ("Rule 204T Adopting Release"); 
see also 2007 Regulation SHO Final Amendments, 72 FRat 45544 (stating that "[a]mong other things, Regulation 
SHO imposes a close-out requirement to address persistent failures to deliver stock on trade settlement date and to 
target potentially abusive 'naked' short selling in certain equity securities"). 

26 /d. 

27 /d. 

28 Kathy Rulong, Bank of New York Mellon Corporation (Sep. 28, 2009), available at 
http://www.sec.gov/comments/4-590/4590-22.pdf. 

29 See Letter from Securities Industry and Financial Markets Association to Ms. Florence E. HamJon, U.S. 
Securities and Exchange Commission (December 16, 2008), available at http://edgar.sec.gov/comments/s7-30
08/s73008-52.pdf. 
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agency has a fail to deliver position at a registered clearing agency in any equity 
security for a long or short sale transaction in that equity security, the participant 
shall, by no later than the beginning of regular trading hours on the settlement day 
following the settlement date, immediately close out its fail to deliver position by 
borrowing or purchasing securities of like kind and quantity.

20 

Among other things, Rule 204(a) dramatically shortened the Regulation SHO close-out period of 
13 consecutive settlement days after the regular settlement date. With respect to short sales, any 
fail to deliver by regular settlement date (trade date plus three or "T+3") must be closed out by 
borrowing or purchasing securities of like kind and quantity no later than the beginning of 
trading (9:30 a.m. EST) the following day ("T+4").21 With respect to long sales, any fail to 
deliver by regular settlement date must be closed out by borrowing or purchasing securities of 
like kind and quantity no later than the open oftrading on T +6. 

Pursuant to Rule 204(b ), if a CNS participant does not close out a fail-to-deliver position 
within that time period, it may be temporarily prohibited from effecting short sales in that 
security for any customer unless it pre-borrows that security: 

If a participant of a registered clearing agency has a fail to deliver position in any 
equity security at a registered clearing agency and does not close out such fail to 
deliver position in accordance with the requirements of [204(a)], the participant 
and any broker-dealer from which it receives trades for clearance and settlement, 
including any market maker that would otherwise be entitled to rely on the 
exception provided in § 242.203(b )(2)(iii), may not accept a short sale order in the 
equity security from another person, or effect a short sale in the equity security for 
its own account, to the extent that the broker or dealer submits its short sales to 
that participant for clearance and settlement, without frrst borrowing the security, 
or entering into a bona fide arrangement to borrow the security, until the 
participant closes out the fail to deliver position by purchasing securities of like 
kind and quantity and that purchase has cleared and settled at a registered clearing 
agency; Provided, however: a broker or dealer shall not be subject to the 
requirements of this paragraph if the broker or dealer timely certifies to the 
participant of a registered clearing agency that it has not incurred a fail to deliver 
position on settlement date for a long or short sale in an equity security for which 
the participant has a fail to deliver position at a registered clearing agency or that 
broker or dealer is in compliance with paragraph (e) of this section. 22 

This "pre-borrow" requirement is often referred to as the "penalty box."23 

20 17 C.F.R. § 242.204(a). 
21 Investors generally settle their transactions in exchange-traded securities within three settlement days, often 
referred to a "T+3" or "trade date plus three days." When a trade occurs, the participants to the trade deliver, and 
pay for, the securities at a clearing agency three settlement days after the trade is executed, which allows the 
brokerage firm to exchange the funds for the securities on the third settlement day. 
22 17 C.F.R. § 242.204(b). 
23 There is no allegation in the OIP that Penson violated Rule 204(b). 

8 



unnecessary or artificial price movements" were occurring based on unfounded rumors and 
"exacerbated ~y 'naked' short selling." 15 The SEC noted that "some persons [might] take 
advantage of Issuers that [had] become temporarily weakened by current market conditions to 
engage in inappropriate short selling" in the securities of such issuers: 

Given the importance of confidence in our financial markets as a whole, we have 
become concerned about sudden and unexplained declines in the prices of 
securities. Such price declines can give rise to questions about the underlying 
fmancial condition of an issuer, which in turn can create a crisis of confidence 
without a fundamental underlying basis. This crisis of confidence can impair the 
liquidity and ultimate viability of an issuer, with potentially broad market 

16consequences. 

As a result of these concerns, on September 17, 2008, the SEC adopted Rule 204T of Regulation 
SHO on an expedited basis as an "emergency temporary rule." 17 

On October 14, 2008, less than one month after the issuance of the emergency temporary 
rule, the SEC adopted temporary Rule 204T as an "interim final temporary rule." 18 

On July 27, 2009, the eve of the rule's expiration, the SEC adopted Rule 204, with minor 
modifications, as a final rule. 19 

3. The Mechanics ofRule 204T/204. 

Rule 204 is a highly-technical, complex rule. Rule 204 is focused on failures-to-deliver 
equity securities for timely settlement of trades to the CNS. Rule 204(a) requires CNS 
participants (broker-dealers, such as Penson) to close out fail-to-deliver positions resulting from 
both short and long sales by borrowing or buying securities in sufficient quantities to close out 
those fails at the beginning of regular trading on T +4 for short sales and T +6 for long sales: 

A participant of a registered clearing agency must deliver securities to a 
registered clearing agency for clearance and settlement on a long or short sale in 
any equity security by settlement date, or if a participant of a registered clearing 

15 Release 34-58572, 73 FR 54875 (Sept. 23, 2008) ("September Emergency Order"). 

16 /d. 

17 /d. Rule 204T was adopted in September 2008 at the height of the financial crisis. The SEC took the unusual step 
of issuing the Emergency Order announcing Rule 204T under Section 12(k) of the Securities Exchange Act of 1934. 
See id. As the SEC explained, "Pursuant to Section 12(k)(2), in appropriate circumstances the Commission may 
issue summarily an order to alter, supplement, suspend, or impose requirements or restrictions with respect to 
matters or actions subject to regulation by the Commission." !d. (emphasis added). 
18 Exchange Act Release No. 58733. The Order announced that the temporary rule would expire on July 31, 2009. 
19 Release 34-60388 (July 27, 2009), 74 FR 38266. Ordinarily there is a minimum 30-day period before a rule can 
become effective. The SEC bypassed this requirement for Rule 204T by relying on one of the exceptions 
enumerated in 5 U.S. Code§ 553, which provides an exception to the 30-day requirement where an agency finds 
"good cause" for providing a shorter effective date. 
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Indeed, as the SEC Staff has observed with respect to threshold securities (securities 
experiencing a substantial amount of failures to deliver) "[a] security's appearance on a 

9
threshold list does not necessarily mean that any improper activity has occurred or is occurring."

Moreover, the SEC has repeatedly acknowledged that the vast majority of all trades settle 
on time: 

According to the National Securities Clearing Corporation (''NSCC"), 99% (by 
dollar value) of all trades settle on time. Thus, on an average day, approximately 
1% (by dollar value) of all trades, including equity, debt, and municipal securities 
fail to settle. The vast majority of these fails are closed out within five days after 
T+3.1o 

The Commission has further noted that more than 70% of all fail to deliver positions are 
11closed out within two settlement days after settlement date. 

2. The SEC adopts Regulation SHO to curb "naked" short selling. 

In 2004, the SEC adopted Regulation SH0. 12 Regulation SHO was designed to provide a 
new regulatory framework governing short selling of securities. The SEC designed Regulation 
SHO to accomplish three objectives: (1) establish uniform locate and delivery requirements in 
order to address, among other things, potentially abusive "naked" short selling (i.e., selling short 
without having first borrowed the securities to make delivery); (2) create uniform marking 
requirements for sales of all equity securities; and (3) establish a procedure to temporarily 
suspend short sale price tests in order to evaluate the overall effectiveness and necessity of such 
restrictions. 13 

Initially, Regulation SHO's delivery requirements contained "closeout'' obligations that 
applied only to "threshold securities," or securities that were experiencing a substantial amount 
of failures to deliver. 14 During the fmancial crisis of 2008, however, the SEC became 
increasingly concerned about abusive naked short selling. The SEC noted that "possible 

9 See Division ofMarket Regulation: Key Points About Regulation SHO, April11, 2005. 
10 See Exchange Act Release No. 58774, 73 FR 61666, 61667 (October 17, 2008) (adopting the new antifraud rule, 
Rule 10b-21). 
11 Release 34-60388 (July 27, 2009), 74 FR 38266. 
12 Regulation SHO became effective on September 7, 2004 (Securities Exchange Act Release No. 50103 (July 28, 
2004), 69 FR 48008 (August 6, 2004) ("Adopting Release"). 
13 "Responses to frequently asked questions concerning Regulation SHO," Introduction, SEC, Division of Market 
Regulation (originally issued December 17, 2004). 
14 See Rule 203(b )(3). A ''threshold security" refers to certain equity securities for which there is an aggregate 
failure to deliver position above a specified level. Pursuant to Rule 203(c)(6), a security will make the threshold list 
if it meets the following criteria over five consecutive settlement days: (1) the total number of fails to deliver exceed 
10,000 shares; (2) the total number of shares that have failed to deliver exceed .5% of the issuer's total shares 
outstanding; and (3) the security is listed on a similar list by a self-regulatory organization. 
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The NSCC serves as the central counterparty to nearly all U.S. equity trades. NSCC 
becomes the buyer for every seller and the seller for every buyer. 2 This helps minimize risk. 
When a stock is sold, the shares are debited electronically from the seller's broker's account at 
NSCC and credited to the NSCC account of the brokerage fmn whose client bought the shares. 3 

By offsetting a firm's buy orders for a particular security against its sell orders for that security 
("netting"), NSCC is able to reduce the total number of trade obligations requiring financial 
settlement by 98% each trading day.4 

The Continuous Net Settlement System ("CNS") is NSCC's core netting system.5 Within 
CNS, each security is netted on a daily basis to one position per participant, which results in a 
single settlement obligation of shares for each participant. NSCC is the central counterparty to 
each participant (through the legal concept of "novation").6 CNS either owes shares of a security 
to the participant, or the participant owes shares of that security to CNS. The participant's 
customers are invisible to CNS, even if there are thousands of them. 

Trades in the U.S. are generally finalized on the third day after the trade, often referred to 
as "T+3" or "trade date plus three days." The date specified for the settlement of the transaction, 
generally T+3, is known as "settlement date." If the CNS participant (i.e., the broker-dealer) 
does not have enough shares in its account with DTC to satisfy its net obligation to NSCC on the 
settlement date, the participant will have a short position vis-a-vis the CNS and the participant is 
said to have a "fail-to-deliver." 

There is nothing inherently nefarious about a fail-to-deliver position. As the SEC Staff 
noted in its Responses to Frequently Asked Questions Concerning Regulation SHO, "fails to 
deliver can occur for a variety of legitimate reasons, and flexibility is necessary in order to 
ensure an orderly market and to facilitate liquidity."7 The SEC Staff elaborated: 

There are many reasons why NSCC members do not or cannot deliver securities 
to NSCC on the settlement date. Many times the member will experience a 
problem that is either unanticipated or is out of its control, such as (1) delays in 
customer delivery of shares to the broker-dealer; (2) an inability to borrow shares 
in time for settlement; (3) delays in obtaining transfer of title; ( 4) an inability to 
obtain transfer of title; and ( 5) deliberate failure to produce stock at settlement 
which may result in a broker-dealer not receiving shares it had purchased to fulfill 
its delivery obligations. 8 

2 /d. 

3 /d. 

4 /d. 

s About CNS, available at http://www.dtcc.com/clearing-services/equities-clearing-services/cns.aspx. 
6 During "novation" the delivery obligation of each party to a securities transaction is discharged, and the NSCC 
assumes the delivery obligation owed to the counterparty. After "novation" the original selling party owes NSCC 
delivery of the securities (not the purchaser ofthe securities). 
7 See Division of Market Regulation: Responses to Frequently Asked Questions Concerning Regulation SHO, 
Response to Question 7.1, located at http://www.sec.gov/divisions/marketreg/mrfaqregsho1204.htm. 
8 /d. at Response to Question 7.3. 
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None of the "red flags" advanced by the Division would have alerted Mr. Yancey to 
"systemic" and "intentional" violations of Rule 204T/204(a) for "long sales of loaned securities." 
The record clearly reflects that Penson was successfully closing out, through the delivery or 
borrowing of shares, the overwhelming majority of its transactions. The Division's suggestion 
that an audit reflecting the failure to timely close out 112 transactions-out of the millions of 
transactions that Penson cleared during the same time-should have alerted the CEO of the 
second largest clearing firm in the United States to "systemic" and "intentional" violations of 
Rule 204 is unreasonable. No broker-dealer is perfect. The fact that some violations of a highly 
technical rule like Rule 204 were found is not surprising. This is particularly the case when the 
broker-dealer is as complex an operation as Penson. The record further reflects that Mr. Yancey 
repeatedly was assured that the issues were being promptly remediated. 

3. 	 The policy basis underlying Rule 204T/204(a) was not intended to address the 
conduct in which Mr. Yancey is alleged to have engaged. 

It is my opinion that to hold Mr. Yancey responsible for failing to supervise Thomas R. 
Delaney II and Michael H. Johnson based on purported violations of a highly technical rule, and 
of which the Division concedes Mr. Yancey was not made aware, would result in a significant 
extension of Rule 204T/204(a) and would cause uncertainty and confusion among senior-level 
managers at broker-dealers as to their supervisory responsibilities. Neither Rule 204T/204(a), 
nor any case of which I am aware, imposes liability of a president/CEO of a broker dealer not 
involved in operations, based on "red flags by omission." 

This report reflects my current opinions in this matter. I reserve the right to supplement 
or revise my opinions should new information become available. Further, if requested by 
counsel, I may also offer rebuttal testimony in this matter. 

IV. Opinions 

A. 	Rule 204T/204(a) is a highly technical rule that was adopted primarily to curb the 
abusive practice of naked short selling, an issue not present in this case. 

1. 	 The Mechanics ofSecurities Clearing 

The Depository Trust & Clearing Corporation ("DTCC") stands at the center of most 
securities transactions in the United States equities markets. DTCC subsidiaries, the Depository 
Trust Company ("DTC") and the National Securities Clearing Corporation ("NSCC"), clear and 
settle nearly all securities transactions in the United States. 1 

1 
Life Cycle ofa Security, Virginia B. Morris & Stuart Z. Goldstein 2010 at 8. Both entities are subsidiaries of the 

Depository Trust & Clearing Corporation. The DTC is one of the world's largest securities depositories. The DTC 
holds trillions of dollars' worth of securities in custody. The majority of all equities that have been issued in paper 
form in the U.S. are held and immobilized by DTC. The shares are registered with their issuers in DTC's nominee 
name, Cede & Co., also known as "street name." 
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the SEC, I was significantly involved in the rulemaking process for Rule 204T/204(a). As part 
of that process, I, along with other SEC staff, helped write the rule revise and edit the rule 
solicit comment and feedback on the rule, and analyze whether the rul~ was in the public interes; 
and .would promote efficiency, competition, and capital formation. In addition, pursuant to 
Sectton 23(a) of the Exchange Act, I, along with other SEC staff, analyzed the impact Rule 
204T/204(a) would have on competition. A copy of my curriculum vitae is attached hereto as 
Exhibit A. 

II. Materials Reviewed 

In addition to reviewing the 0 IP, I reviewed a substantial number of documents and 
transcripts of investigative testimony. Other materials I have reviewed in connection with 
rendering this Report include statutes, administrative decisions, commission opinions, federal 
court decisions, and other related releases, articles, and speeches. A list of those materials is 
attached hereto as Exhibit B. 

III. Summary of Opinions 

Based upon my review of the materials listed on Exhibit B to this report, interviews with 
Mr. Yancey, and my experience, among other things, as a former SEC regulator, I offer the 
following opinions: 

1. 	 Rule 204T/204(a) is a highly technical rule that was adopted primarily to curb the 
abusive practice of naked short selling, an issue not present in this case. 

Rule 204T/204(a) is an exceedingly technical rule that was adopted primarily to curb the 
abusive practice of naked short selling, which is an issue not present in this case. The method 
and speed of Rule 204(a)'s adoption-without the customary notice and comment period
precluded substantial modifications to the rule and resulted in a complex, challenging 
compliance environment. I played a central role in the rulemaking process for consideration and 
ultimate adoption by the SEC of Rule 204T/204(a), and neither I nor, to my knowledge, other 
SEC staff with whom I worked, expected Rule 204T/204(a) to be administered by the most 
senior executives at a broker-dealer. Rather, the SEC designed Rule 204T/204(a) to be 
implemented at the operational level. 

2. 	 None of the "red flags" advanced by the Division would have alerted Mr. Yancey to 
"systemic" and "intentional" violations of Rule 204T/204(a) for "long sales of loaned 
securities." 

The materials submitted by the Division do not clearly demonstrate Rule 204T/204(a) 
violations arising from "long sales of loaned securities." Nor is there any evidence that Mr. 
Yancey was aware of "systemic" and "intentional" violations of Rule 204(a). In fact, the 
Division concedes that Mr. Yancey was not aware of any "systemic" or "intentional" violations 
ofRule 204T/204(a). 
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staff of the U.S. Securities and Exchange Commission ("SEC") as part of "SEC University"
with over 100 SEC staff members enrolled. 

I also routinely work with the Securities Industry and Financial Markets Association 
("SIFMA"), and its members, on analysis of regulatory and enforcement action by the SEC and 
the Financial Industry Regulatory Authority ("FINRA"). Finally, I serve as the Vice-Chair of the 
American Bar Association's Trading and Markets Subcommittee (in charge of broker-dealer and 
related issues), which is part of the Federal Regulation of Securities Committee of the Business 
Law Section. My work with SIFMA, the American Bar Association, and others, at times 
involves the preparation of comment letters, requests for no-action letters, amicus briefs, and 
other advocacy work. 

Prior to joining Locke Lord, I was the Principal Integrity Officer of the Inter-American 
Development Bank, where I led a team of lawyers and investigators in the development, 
investigation, and prosecution of fraud and corruption cases. I was also responsible for 
compliance procedures relating to issues such as integrity due diligence, anti-money laundering, 
offshore fmancial centers, and the Office of Foreign Assets Control Specially Designated 
Nationals List. 

Prior to joining the Inter-American Development Bank, I spent six years with the SEC. 
During my six-year tenure with the SEC, I served in various capacities in the staff of the 
Division of Trading and Markets, including in the Office of Trading Practices and Processing, 
and as the Senior Special Counsel to the Director of Trading and Markets. In addition to 
focusing on the financial crisis, my teams focused on a number ofregulatory measures, including 
fraud, anti-manipulation, credit ratings agency reform, the respective fiduciary duties of broker
dealers and investment advisers, hedge funds, and enhancements to capital and financial controls 
over broker-dealers. While at the SEC, I worked on over 100 enforcement matters involving 
complex securities issues, including a number of regulatory actions. I also worked closely with 
other senior members of the SEC on issues related to the oversight of the securities markets, 
broker-dealers, clearance and settlement, transfer agents, and credit rating agencies. 

During my tenure with the SEC, I assisted with the development of a number of releases 
and Commission initiatives, including status as broker-dealer and registration requirements, 
particularly Rule 15a-6, Exemption of Certain Foreign Brokers or Dealers, 73 FR 39182 (Jul. 8, 
2008); Regulation M - Anti-manipulation Rules Concerning Securities Offerings, Rule 105 
Short Selling in Connection With a Public Offering, 71 FR 75002 (Dec. 13, 2006); use of soft
dollars by money managers, Commission Guidance Regarding Client Commission Practices 
Under Section 28( e) of the Securities Exchange Act of 1934, 71 FR 41978 (Jul. 24, 2006); 
Broker-dealer financial responsibility issues, Rule 15c3-1 (net capital) and Rule 15c3-3 
(customer protection), and Rules 17h-1T and 17h-2T (risk assessment); and Self-Regulatory 
Organizations, Commission Guidance and Amendment to the Rules Relating to Organization and 
Program Management Concerning Proposed Rule Changes Filed by Self-Regulatory 
Organizations, 73 FR 40144 (July 11, 2008). 

I have substantial personal experience with the rules at issue in this case--Rules 204 T 
and 204(a) of Regulation SHO, 17 C.F.R. 242.204 ("Rule 204T/204(a)"). During my tenure with 
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UNITED STATES OF AMERICA 

Before the 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 
File No. 3-15873 

In the Matter of 

Thomas R. Delaney II and 
Charles W. Yancey 

Res ondents 

EXPERT REPORT OF MARLON 0. PAZ 

My name is Marlon Paz. I am a partner at the Washington, D.C. office of the law fmn 
Locke Lord LLP, where I concentrate my practice on securities matters, internal investigations, 
and business litigation. I am also an Adjunct Professor at Georgetown University Law Center, 
where I teach courses in the areas of Securities Law, including the regulation of broker-dealers. I 
am licensed to practice law in the District of Columbia, Delaware, New York, and California. I 
am also a Certified Fraud Examiner and frequent speaker and consultant on issues related to the 
regulation of broker-dealers. I have been retained by Respondent Charles W. Yancey to testify 
as an expert witness in conjunction with an Administrative Proceeding initiated against Mr. 
Yancey. 

I. Background and Qualifications 

My legal practice, consulting, and academic engagements routinely involve the regulation 
of broker-dealers. I have experience with a wide range of complex securities issues in the 
regulatory and litigation context, compliance, and global anti-corruption matters. Some of my 
recent legal engagements involve regulatory advice to large broker-dealers, assisting a large 
broker-dealer to convert from a carrying finn to an introducing broker, representing a broker
dealer in federal court in an action involving Ponzi scheme allegations, and advising on net 
capital, customer protection, and anti-money laundering issues during an examination. 

At Georgetown Law School, where I have served as Adjunct Professor since 2008, I 
teach courses with particular emphasis on broker-dealer regulation. I am currently teaching, and 
have offered for some time, LAW 760-09, "SEC Regulation of Financial Institutions and the 
Securities Markets," which covers the operation and regulation of the securities markets, 
brokerage firms, and other financial institutions. During the last term, I taught LAW 940-09, 
"Securities Law and the Internet," which covered the impact of technology on the brokerage 
business. My courses on broker-dealer regulation include the regulation of trading practices, and 
specifically, short selling. My Securities Law and the Internet course was offered last summer to 
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EXHIBIT A 








B. Yaneey re~sonably diseharged his duties and obBgations without reasonable 
cause to believe the procedures and systems were not being complied with. 

As discussed above, no red flags were raised to Yancey that would have given him 

reasonable cause to believe the reasonably-designed systems and procedures were not being 

complied with. aso The purported red flags identified by the Division are not red flags, but rather 

the absence of red flags. Furthermore, the Division~s OIP concedes that these omissions were 

actively concealed from Yancey. 

Yancey exercised effective supervision over all of his direct reports, including Penson's 

CCO Tom Delaney, and foJlowed up on the delegation of supervisory responsibilities. Yancey 

was an engaged and accessible CEO. Because of Penson's size and complexity, Yancey reJied 

on the many qualified licensed individuals at Penson to employ good judgment, take decisive 

action, and escalate unresolved issues to his attention. Yancey and Delaney had a robust routine 

that included meeting at least twice a week. Yancey Jikewise followed-up on his supervisory 

delegations to Pendergraft on a regular basis. At no point during communications with Delaney 

or Pendergraft, did Yancey become aware of systematic and intentional Rule 204(a) compliance 

issues regarding Stock Loan and "long sales of loaned securities." 

CONCLUSION 

For the foregoing reasoJ,ts, Yancey respectfully urges this Court to rule that: (1) Yancey 

did not fail to supervise Michael Johnson; (2) Yancey did not fail to supervise Thomas Delaney; 

and (3) dismiss this administrative proceeding. 

ISO See supra § IV(B)(2). 
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training, and orally-communicated protocols, such as guidance from senior staff and 

supervisors.144 

3. Replar and robust testing ensured that the procedures were effective. 

145
As Ms. Pappalardo details, Penson had a robust 3012 testing process. Dedicated staff 

were responsible for testing throughout the year, areas tested were risk-based, and there was a 

system for tracking and following up on necessary remediation. 146 A significant amount of 

testing occurred each year and deficiencies identified in 3012 testing and regulatory 

examinations were tracked and assigned to the appropriate business unit for remediation. It was 

the Finn's practice during the relevant time period to conduct several tests each quarter across a 

variety ofdifferent areas that were the focus ofnew regulatory rules and priorities.147 In addition 

to the 3012 testing program, PWI's Internal Audit program also conducted audits of Penson 

departments and reported those findings to PFSI and PWI management.148 

In fact, in connection with the Rule 3130 CEO certification process, Yancey met more 

frequently than the annual basis that the Rule required to discuss issues identified in the 3012 

testing process. The record demonstrates that Yancey met quarterly with Compliance staff to 

review 3012 testing and remediation plans and that Yancey was thorough, decisive, and 

engaged. 149 

144 ~,e.g., Exs. Sl9, 582. Penson maintained procedures for deficit determination and resolution that provide the 

specific steps in calculating the Finn'~ segregation requirements, which includes recall of bank and stock loan, 

issuance ofbuy-ins, a•mpts to borrow, etc. 

145 See Poppalardo Report at 12-13. 

146 See Exs. 543, 654, 738. 

147 See, e.g., Ex. 722 (evidencing that in one year, Penson conducted testing in at least l4 different areas). 

141 See e.g., Ex. 724. 

149 See Ex. 692. 
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to his attention. His direct reports will testify to his high standards, accessibility, and 

engagement. Yancey also met regularly with Pendergraft, who supervised Johnson, to follow-up 

on Stock Loan activities. 

2. Penson's policies andprocedures were reasonable. 

Penson's policies and procedures during the relevant period were reasonably designed. 139 

The WSPs were sufficient to put registered personnel on notice of regulatory requirements and 

Finn practices, they clearly vested supervisory responsibiJity in specific individuals, and they 

addressed an array of subjects consistent with what the SEC and FINRA would reasonably 

expect the WSPs to contain. 140 

The specific policies and procedures pertaining to Reg SHO and Rule 204 address all 

elements of the rule, including the responsibility to timely close out open fail-to-deliver 

positions. 141 The procedures identify responsible individuals and supervisors and set out the 

procedure to be followed and the documentation to be used. 142 The Stock Loan policies and 

procedures address aspects of Reg SHO that were handled by the Stock Loan Department, 

including the borrowing and lending of securities, the approval of short sale locates, and tbe 

obligation to issue recalls and buy-in positions.143 In addition to the WSPs, the evidence will 

show that the Firm employed additional methods to ensure compliance with various elements of 

the Rule, such as embedding compliance features in automated systems and using checklists, 

139 See Poppalardo Report at 9-10. 
140 See, e.g., FINRA Supervisocy Checklist, contained in FINRA Continuing Membership Guide, located at 

http:l/www.finra.org/industry/compliance/registrationlmembcrapplicationprogramlcmguidelp009725. 

141 See e.g., Exs. 540,746. 


142 Jd. 

143 See Ex. 746. 

40 




compliance with all laws and regulations. However, this standard does require that the system be 

a product of sound thinking and within the bounds of common sense, taking into consideration 

the factors that are unique to a [finn's] business."
135 

During the relevant period Penson had systems and procedures reasonably designed to 

achieve compliance with applicable securities laws, rules, and regulations. 136 Business units 

were supervised by appropriately qualified individuals, reasonable written policies and 

procedures were in place, and specific areas were ~bject to regular testing to ensure that 

supervisory procedures were being canied out effectively and modified as regulatory and/or 

business changes dictated.137 

1. Business units were supervised by qualified individuals. 

Many of the responsibilities under Penson's supervisory system were properly delegated 

to the Compliance department, in particular, to the CCO Delaney, who reported directly to 

Yancey. The supervisory system documented by Delaney assigned qualified experts over each 

line of business and included written policies and procedures designed to prevent and detect 

violations ofthe securities laws and rules and regulations thereunder.138 

Yancey bad frequent, substantive discussions with those to whom he delegated 

supervisory responsibility. Yancey exercised diligent supervision over his direct reports and 

facilitated the free flow of infonnation by meeting with each direct report twice a week-as a 

group and one-on-one. Yancey took input, offered guidance, and kept abreast of issues brought 

135 NASD Notice to Members 99-45 (June 1999) (NASD Provides Guidance on Supervisory Responsibilities). 

136 See Poppalardo Report at 7-13. 


137 Jd. 


138 See Pappalardo Report at 7-8. 
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design ofRule 204. 131 Moreover, a finding of supervisory failures in this case would impose an 

insurmountable standard ofdiligence that no CEO could meet 

V. 	 The Evidence Will Show That Penson had Established Procedures, and a System for 
Applying Such Procedures, to Prevent and Detect Violations and That Bill \'ancey 
Reason~bly S•tisfied His Duties and ObUgations Without Reasonable Cause to 
Believe That the Procedures and System Were Not Being FoHowed. 

A. Penson had procedures and systems reasonably designed to prevent and detect 
violations. 

As Ms. Poppalardo explains, a reasonably designed supervisory system consists of 

policies, procedures and controls that designate qualified supervisors and reasonably allocate 

responsibilities, assign registered representatives to appropriate supervisors, and identify areas of 

business in which the fum engages and the rules governing those activities.132 In addition to 

reasonable policies and procedures9 controls must be in place to test and evaluate a finn's 

systems and procedures to assess their effectiveness. 133 There is no definition or description of a 

"perfect" supervisory system, nor is that the standard. Just because a system could have been 

''more reasonably designed" does not mean that it is unreasonable as designed. 134 The 

reasonableness standard recognizes that "a supervisory system cannot guarantee firm-wide 

131 See Paz Report at 4, 17-19, 24-25; Pappalardo Report at 4, 16. 
1
' 
2 See Poppalardo Report at 5-6. 

133 NASD Rule 3012(a)(l), which became effective on January 31,2005, specifically requires that finns identify one 
or more principals who will estabUsh, maintain, and enforce a system ofsupervisory control policies and procedures 
that test and verify that the finn's supervisory procedures· are reasonably designed to comply with applicable 
securities laws and NASD rules and amend those propedures w~en necessary. Related N.ASD. Rule 3013 requires a 
finn's CEO to annually ~fy the adequacy ofthe fum's _compJiance and supervjsocy p~es. The legacy NASD 
Supervision and S~ry Control Rules will be codified in the FINRA Rulebook as FINRA Rules 3110, 3120 
and 3130. The FINRA Rules have been approved by the SEC and will become effective on December 1, 2014. 
134 &e In the Mauer ofJFG Network Sec., Inc., Exchange Act Rei~ No. 34-54127, 88 SEC Docket 1195, 2006 
WL 1976001 (July 11, 2006) (the Commission rejected the Division's arguments that the broker-dealer President 
failed to exereise reasonable supervision, in part b~ause a different system would have been "more ~sonably 
designed" to prevent the violations). 
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the December 3012 audit had been the focus ofprompt remediation efforts.128 

Finally, the Finn made no misrepresentations to OCIE. Penson had been in continuous 

conversations with OCIE beginning in 2008 through 2010 regarding these very issues. The Firm 

was both prompt and fulsome in its disclosures and communications with OCIE. In fact, in an 

April 22, 2010 letter to OCIE, Penson disclosed its prior difficulties with Rule 204(a) Buy-Ins 

department compliance and its corresponding remedjation efforts. 129 Thus, there was no "overt 

misrepresentation" in the November 24, 2010 OCIE response, and certainJy no red flag to 

Yancey regarding Stock Loan's intentional Rule 204(a) violations involving "long sales of 

loaned securities., 

The testimony and documents wilJ demonstrate that Yancey reasonably discharged his 

duties and obligations. Yancey reasonably supervised his direct reports, including Delaney, and 

properly delegated supervisory responsibility. Yancey and Delaney had a robust routine that 

included meeting at least twice a week. The purported red flags identified by the Division were 

not red flags, but rather alleged flags ofomission, which are not red flags at all. Furthennore, the 

Division concedes that these omissions were actively concealed from Yancey.13°For issues that 

rose to Yancey's attention, he responded reasonably and decisively. To find a failure to 

supervise in this case would suggest that CEOs cannot rely on business line supervisors and 

properly qualified licensed individuals, including supervisory delegates, to perform their duties. 

The Division suggests a standard in which CEOs must actively ferret out misdeeds despite their 

active concealment. Such a standard is wholly unreasonable and contravenes the purpose and 

128 See Paz Repon at 23-24; Poppalardo Report at 18-19. 

129 See Ex. 600. 

130 See OIP at tjj 8. 
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the December audit in the Summary Report was not a red flag. 

d. Penson's November 24, 2010 OCIE response was not a red flag. 

The Division claims that Yancey was aware of another red flag regarding Delaney's 

misconduct - alleged misrepresentations Penson made to OCIE in November 2010 that the 

Finn's Rule 204(a) processes were "reasonable," "effective," and ''perfonned as designed." 123 

This statement was not a red flag. Penson's OCIE response would not have alerted a reasonable 

CEO that individuals in the firm's Stock Loan department were systematically and intentionally 

violating Rule 204(a). 124 

First, it had been repeatedly communicated to Yancey that the issues identified in the 

December audit were the focus ofprompt remediation efforts. 125 This fact was confinned by the 

follow-up test conducted in June 2010. 126 Thus, Penson's testing procedures were, in fact, 

"effective. and performed as designed," particularly given the highly technical nature of Rule 

204(a). Second, the record reflects that Yancey was not involved in the drafting of the OCIE 

response. The response at issue was drafted by Brian Gover, Vice President of Operations 

responsible for overseeing the Buy-Ins deparbnent. 127 The draft was also reviewed and approved 

by the CCO, Delaney. Y~cey was entitled to rely on the conclusions reached by these qualified 

individuals, especially when Yancey had independently confirmed that the issues identified in 

123 OIP at t 82. 

12

<4 See Paz Report at 23-24; See Poppalardo Report at 18-19. 

115 See supra n.91, 99. 

126 See Ex. 610. 

127 See Ex. 86. 
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or her Chief Compliance Officer. 118 Thus, Yancey, like most CEOs in the industry, reasonably 

relied on the report prepared by his CC0. 119 

Detennining "key compliance issues" for inclusion in the Summary Report involves a 

great amount ofjudgment as to materiality and risk. 120 As discussed, the December 2009 Rule 

204 audit revealed an extraordinarily smaJI subset of customer fails that the Buy-Ins department 

failed to close out before market open via a buy in. The facts known to Yancey about the audit 

were that the compliance processes identified delays in effecting the buy-ins. Yancey knew that 

Penson's relevant business unit supervisors had agreed to a proposed action plan, and 

remediation was underway, including fo1Jow-up testing. Given the host of issues that came 

before Yancey on a daily basis, the issue ofdelayed buy-ins on a hyper-technical rule was likely 

(and reasonably) perceived to be a nuanced finding from an internal review that was currently 

being addressed. 121 

Further, Yancey understood all3012 testing issues to be appropriately subsumed within 

the section of the Summary Report that states "deficiencies :from internaJ and external audits are 

tracked and assigned to the appropriate business unit for remediation."122 Indeed, the fact that 

Delaney did not highlight the Rule 204 issues in the Summary Report served to underscore to 

Yancey that this particular issue was being addressed and remediated, consistent with the 

m·essages and assurances he was receiving from others. Therefore, the lack of detail regarding 

111 See Paz Report at 23; Poppalardo Report at 18. 

119 Jd. 

120 /d. 

121 Jd. 

122 Ex.l3S. 
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(6) states that the tests in some instances resulted in remedial measures. 112 There was no 

omission from the Summary Report that would have made a reasonable CEO of a large broker 

dealer aware ofpmported "systemic" and "intentional" violations of Rule 204(a) with respect to 

long sales of loaned securities.113 

First, the Summary Report appended to the CEO Certification was just that-a summa, 

report. By definition, it would not have included all issues or the results from every 3012 audit 

that the Finn perfonned throughout the year. Second, the results of the December audit were 

discussed at the March 31, 2010 meeting. 114 As the Division concedes, Yancey was assured at 

this meeting that remediation measures were underway. 115 Trial testimony will demonstrate 

Yancey's operations managers, John Kenny (COO) and Brian Gover (Vice President of 

Operations), discussed at this meeting their Rule 204 remediation and compliance efforts. Third, 

the Summary Report was prepared by qualified compliance officers, including CCO Tom 

Delaney. 116 To the extent that Penson's WSPs required the Summary Report to include a review 

of''key compliance issues," it was Delaney's responsibility to assess whether any deficiency, or 

combination of deficiencies, identified by internal or external sources would have risen to the 

level of a "key compliance issue." 117 Delaney, as the CCO, had knowledge of all the exams and 

testing and bad the expertise to assess the materiality of the findings. It is both reasonable and 

customary for the CEO ofa broker-dealer to rely on the recommendations and conclusions ofhis 

IJ2 See Ex.. 135. 

•u See Poppalardo Report at18; Paz Repon at 22-23. 

114 See Exs. 674, 633, 133. 


us See OIP at, 64. 

116 See Ex. 135. 

117 See Pappalardo Report at 18. 
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c. 	 The Summary Report appended to the FINRA 3130 CEO 
Certification was not a red flag. 

The Division next asserts that the absence ofthe December audit results in Penson's Rule 

3130 Annual CEO Certification and Summary Report should have alerted Yancey to the 

''systemic" and "intentional" Rule 204(a) violations allegedly caused by Penson,s Stock Loan 

deparbnent. 108 Per FINRA, the proper and necessary content ofa 3130 report is "document[ation 

of] the member's processes for establishing, maintaining, revieWing, testing and modifying 

compliance policies that are reasonably designed to achieve compliance" with applicable SEC 

and SRO rules. 109 The report "should include the manner and frequency in which the processes 

are administeredt as well as the identification of officers and supervisors who have responsibility 

for such administration."110 The report "need not contain any conclusions produced as a result of 

following the processes set forth [in Rule 3130]."111 

As Mr. Paz explains, the 3130 CEO Certification and Summary Report that Penson 

submitted to FINRA on March 31, 2010 is consistent with the requirements of the rule. The 

certification tracks the language recommended by FINRA and the report: (1) successfully 

identifies the officer responsible for the report (Tom Delaney); (2) identifies which deparbnent is 

responsible for the testing (internal compliance department); (3) identifies the amount of time 

spent executing tbe testing plan (1760 hours); (4) identifies additional testing (by AML 

consultants); (5) identifies factors considered for detennining which areas would be tested; and 

101 OlP at~ 76-80. 

109 FINRA Rule 3130, Supplemental Material3130.10. 


uold. 

JJJ Jd. 
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The Division itself concedes that the remediation efforts were swift, extensive, and successful. 104 

For these reasons, the December audit results were not a "red flag" for Yancey with respect to 

the Stock Loan department's compliance with Rule 204 procedures for "long sales of loaned 

securities." 

b. Johnson's absence from a March 2010 meeting was not a red flag. 

The Division next asserts that Johnson's absence from a March 31, 2010 meeting at 

which the results from the December audit were discussed was "another fact that should have 

prompted vigorous follow up from Yancey."105 This does not constitute a red flag. In fact, 

testimony indicates that Johnson did not •'refuse to attend" the meeting, as the Division claims. 

Also, Yancey had already inquired in January as to whether Johnson needed to be involved, and · 

Delaney told him that Johnson did not need to be involved. Having been assured by his CCO 

and others that Johnson's involvement was unnecessary, Johnson's absence from a single 

meeting would not have been a red flag to a reasonable CE0. 106 Moreover, the record indicates 

Johnson sent two Stock Loan officers in his place, as suggested by the meeting invitation. 

Lastly, the March 31, 2010 meeting invitation to Johnson was not even sent by Yancey.l 07 

Regardless, the absence ofJohnson from the March 31, 2010 meeting would not have been a red 

flag to Yancey given the assurances he received from Alaniz and Delaney that Johnson was not 

critical to the remediation discussions and that the Rule 204(a) issues uncovered by the audit 

related only to Buy-Ins procedures. 

104 See OJP at, 36 (characterizing the remediation efforts as "ext~sive"). 


105 OIP at 'IJ75. 

106 See Poppalardo Report at J7. 

107 See Ex. 674. 
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results, and the remediation plan, to Yancey at a January 28, 2010 meeting.99 The Compliance 

department assured Yancey that the issues identified in the audit were the focus of prompt 

remediation.100 

Consistent with a reasonably designed supervisory system, the Buy-Ins department's 

procedures related to fails caused by customer shorts were tested again in June 2010 (the "June 

audit") and spot checked in 2011. The results showed significant improvement. 101 The JlUle 

audit tested a one-month period (May 2010) during which Penson cleared approximately 15-20 

million trades.102 Out ofthese millions oftransactions, the June audit identified 24 required buy-

ins that were submitted to the trade desk. Of these 24 transactions, 11 were not perfonned by 

market open.103 The average length of delay for these 11 transactions was 6.2 minutes after 

market open. In his 2011 spot check, Alaniz testified that he observed that market open close

outs were being met a hundred percent ofthe time. 

The record reflects that Penson had controls in place to continually test and evaluate its 

supervisory systems and procedures. Pursuant to this system, Penson conducted routine 3012 

audits. One of the audits, the December audit, uncovered an issue with the Buy-Ins department's 

ability to close out fails to deliver caused by Penson's customers. Yancey was assured by the 

Compliance department that the issue was being remediated and that it was limited to the Buy

Ins department. And, indeed, the issue was promptly remediated, retested, and spot checked. 

99 See Exhibit 134 (email from Eric Alaniz to Bill Yancey, dated January 28, 2010, stating: "Currently the 
Compliance Department has tested, among other areas, SEC Rule 204 and the Transmittal of Funds. These two 
areas are now the focus ofprompt remediation."). 
100 Id. 
101 See Ex. 85. 

IOl /d. 

103 /d. 
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Yancey asked Delaney and Alaniz whether they needed to get Mike Johnson involved. 93 Both 

said no, there was no need to get Jolmson involved. Moreover~ Yancey was assured that 

personnel in the Buy-Ins department, with the assistance of Stock Loan personnel, were 

remediating and cooperating fully with corrective action. Therefore, this audit did not serve as a 

red flag to Yancey ofStock Loan"s long sales of loaned security close-out issues. 94 

The evidence will show that Yancey's response to the December 2009 Rule 204 3012 

audit was reasonable. If Delaney was aware that Stock Loan's long sales of loaned securities 

procedures were implicated by the 3012 testing and that such procedures or practices were 

deficient, it was his duty to escalate that knowledge to Yancey. That did not happen either 

because Delaney was either unaware or because, as the Division alleges, he actively concealed it 

:from Yancey.95 A CEO cannot operate effectively if he must continually second-guess factual 

data and infonnation he is told by his direct reports. 96 Setting such a standard contradicts the 

long-accepted concept ofdelegation and sets a standard ofdiligence that would paralyze CEOs. 

iii. 	 The Division aclawwledges that the deficiencies identified in 
the December audit were remediated. 

The Division concedes that Penson remediated the issues identified in the December 

audit.97 The audit report included detailed recommendations and responSes for remediating the 

issues identified in the audit. 98 The Compliance department communicated the December audit 

93 Rule 204(b) procedures were tested and deficiencies identified in the December 2009 audit, but 1he Division does 

not advance any claims relating to Rule 204(b) in its OIP. 

94 See Poppalardo Report at 16-18. 

95 See OIP at, 35, 63, 64. 

96 See Poppalardo Repon at 16. 

97 See OIP at ?d 36, 64, 77. 

98 See Exs. 70, 577. 
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from "long sales of loaned securities" is not unusua1.88 The December 2009 Rule 204 3012 audit 

only tested Buy-Ins' Rule 204(a) obligations; it did not test Stock Loan's Rule 204(a) 

obligations. Thus, the results were confined to Buy-Ins' Rule 204(a) close-out procedures. The 

Division admits that close-outs of "long sales of loaned secmities'' is not evidenced in the 

audit.89 On that basis alone, the audit is not a red flag. 

Presumably to address this chasm, the Division alleges that there was a "direct nexus" 

between the Buy-Ins and Stock Loan Departments' Rule 204{a) procedures "such that a 

meaningful inquiry into the December 2009 audit results would have led directly to knowledge 

of the allegedly intentional Stock Loan violations."90 But as Ms. Pappalardo explains, it is not 

reasonable to expect Yancey-nor any large clearing finn CEO-to be aware of the specific 

procedures or practices involved in complying with such an operational rule.91 It is unreasonable 

to expect that Yancey would have had the detailed knowledge with which to make any such 

"meaningful inquiry." Thus, it would not be unreasonable for Yancey to accept the December 

audit report on its face and focus only on Buy-Ins' handling of customer close-outs since that is 

precisely what was tested.92 

Yancey, however, did make a "meaningful inquiry," and he was assured by both Alaniz 

and Delaney that the Rule 204(a) close-out deficiencies were limited to the Buy-Ins department. 

88 See Paz Report at 21. 

89 See OIP at 130. 

90 OIP at, 74. 

91 See PoppaJardo Report at 15. 

92 See Poppalardo Report at 1 7· 1 8. 
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Penson was 30 to 15 minutes late in closing out the fail to deliver position.84 For customer long 

sales, Penson was 240 to 3 79 minutes late in closing out the fail to deliver position. 85 Thus, all 

ofthe tested transactions resulted in T+6 close outs, albeit not all before market open. While this 

data may show difficulties in strict compliance given tbe volume of trading activity, the data 

does not reflect a "systemic" or "intentional" failure. 

ii. 	 The Division acknowledges that the December audit did not 
reveal any deficiencies regarding long sales of loaned 
securities. 

The actual audit, testimony, and the Division's own Order Instituting Proceedings 

("OIP") indicate that the audit findings related to timely Rule 204(a) close ..outs were limited to 

the Buy-Ins department and fails to deliver resulting from customers.86 The allegations in this 

proceeding, however, involve only timely Rule 204(a) close>-outs related to "long sales of loaned 

securitiesn perfonned by an entirely separate department-the Stock Loan department. 87 

Penson's Buy-Ins department handled close out obligations arising from fails on long and short 

sales caused by Penson's customers. On the other hand, Penson's Stock Loan department 

handled close out obligations arising from "long sales of loaned securities." The Buy-Ins and 

Stock Loan departments were located on different floors, bad different managers, and were 

staffed by different personnel. 

As Mr. Paz explains, that the Buy-Ins dep..mnent handled Rule 204(a) obligations arising 

from customer fails while the Stock Loan department handled Rule 204(a) obligations arising 

84 See Ex. 70. 


"Jd. 

86 See Ex. 70; OIP at~ 30. 

87 See OIP at~ 3. 
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a. 	 The December 2009 audit results were not a red flag regarding 
long sales of loaned securities. 

i.. 	 The Division ,s characterization of the December audit results 
is misleading. 

As part of Penson's 3012 testing regime, Eric Alaniz in Compliance tested Rule 204 

processes in December 2009. The Decemh« audit revealed that Penson's Buy-Ins department 

was not consistently closing out by market open fails to deliver arising on the customer side of 

the business. The Division asserts that "the 99% violation rate for Buy Ins' Rule 204T/204(a) 

procedures uncovered by the December 2009 [Rule 3012] audit was a significant red flag to 

Yancey that Penson had systemic Rule 204 deficiencies and that Delaney, whom he supervised, 

might bear responsibility for those deficiencies."81 

The Division's characterization of the audit results as reflecting a "99% violation rate'' is 

remarkably misleading. The December audit was conducted over a 1 0-day period, November 

16-20, 2009 and December 7-11, 2009.82 Based on the average number of trades that Penson 

cleared on a daily basis, Penson would have cleared between 7 and 10 million trades during this 

two-week period. The audit results reflect that out ofthese 7 to 10 mUUon trades, approximately 

113 total transactions resulted in fail to deliver positions that potentially necessitated a buy in.83 

The December audit results do not reflect a failure to ever close out fails to deliver arising 

from customer long and short sales; rather, the audit results reflect a failure to close out fails to 

deliver resulting from customer 1mnsactions by market open on T+6. For customer short sales, 

81 OIP at -,r 74. 
82 See Ex. 70 at 2. 
83 See Ex. 70. The test was conducted by analyzing daily "Securities Lending query/reports'" for T+4 fails and daily 
EXT816 reports for T+6 fails. Each day's fail to deliver positions were summed to anive at a totaJ possible fail to 
deliver number of 113. 
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The record will show that Yancey reasonably supervised his direct reports, including 

Delaney. Documents and testimony will reflect that Yancey was accessible, engaged, and 

fostered a culture of open communication and accountability. Yancey promoted an environment 

of compliance through his words and actions, including the allocation of resources. Yancey 

consistently communicated with Delaney regarding the results of internal testing and regulatory 

examinatioDSt and he conducted additional meetings where the status of necessary remediation 

was discussed. Yancey prioritized the Compliance department. He allocated numerous 

resources over several years to enhance the Compliance function. With his support and 

encouragement, the Compliance staff grew by over 400% from 2007 to 2011. Yancey 

continuously provided Delaney with the requested resources to fortify the Finn's compliance 

program and department. Testimony .from individuals in Penson's compliance department will 

confinn that Yancey was a good partner and an ally ofcompliance. 

2. 	 None ofthe "red flags" advanced by the Division would have alerted Yancey 
to "systemic, and "intentional, violations of Rule 204(a) for long sales of 
loaned securities. 

The Division alleges that the following red flags should have alerted Yancey to a policy 

and practice of intentional violations regarding long sales of loaned securities: (1} results from 

the December 2009 audit; (2) Mike Johnson's absence from a meeting; (3) Penson's March 2010 

CEO certification to FINRA; and (4) Penson's response to OCffi's Reg SHO exam in November 

2010.80 None of these purported "red flags" would have alerted Yancey that the Stock Loan 

department had "instituted a policy and practice of intentionally and consistently violating Rule 

204(a) with respect to ... long sales of loaned securities." 

80 See OIP at ?d 74-83. 
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B. Yancey reasonably supervised Tom Delaney. 

J. Yancey's supervision ofDelaney was reasonable. 

As discussed above, reasonableness is the standard established by the SEC for evaluating 

the adequacy of supervision by broker-dealers and registered principals. Whether supervision is 

reasonable depends on the particular circumstances ofeach case.77 As the NASD bas counseled, 

Rule 3010's ''reasonably designed" standard ''recognizes that a supervisory system cannot 

guarantee finn-wide compliance with' all laws and regulations," only that the system "be a 

product ofsound thinking and within the bounds ofcommon sense, taking into consideration the 

factors that are unique to a member's business." 78 As Ms. Poppalardo explains, the 

"reasonableness" standard allows for the manner in which supervision is carried out to differ 

among broker-dealers and principals within a broker-dealer.79 

The evidence will show that Yancey appropriately delegated responsibilities to his 

management team and direct reports, who he reasonably relied on for their subject matter 

expertise. Yancey met with his direct reports twice a week for both group and one-on-one 

meetings. These meetings kept Yancey abreast of the finn's important issues and fostered an 

open dialogue between members of the management team. The evidence will further show that 

Yancey was a champion of compliance, often greatly exceeding the minimwn regulatory 

requirements. 

77 See In theMotterofEricJ. Brown et. a/., Exchange Act Release No. 34-66469,2012 WL 625874 (Feb. 28, 2012); 
In the Matter ofTheodore W. Urban, SEC Administrative Proceeding File 3~13655, lnitiaJ Decision Release No. 
402 (Sept. 8, 2010) (citing Ktnrin Upton, 52 S.E.C. 14S, 1S3 (199S)). 
78 See NASD Notice To Members 99-45. 
19 See Pappalardo Report at 13-14. 
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First, the SEC does not allege or suggest that Yancey was aware ofsuch any "systematic" 

and "intentional" Rule 204(a) violations. In fact, the Division repeatedly alleges that Yancey 

was not aware ofsuch violations. The Division acknowledges that nobody ever raised this issue 

with Yancey. 

Second, not only does the Division concede that Delaney, Penson's CCO, never raised 

this issue with Yancey, the Division repeatedly asserts that Delaney actively concealed this issue 

from Yancey: 

• 	 "Delaney also substantially assisted the intentional Rule 204( a) violations relating 
to long sales ofloaned securities by attempting to conceal them from Yancey."74 

• 	 Delaney withheld "critical information about Rule 204T{a)/204(a) violations 
relating to long sales of loaned securities, along with his and [Mike Johnson's] 
misconduct, in other key interactions with Yancey."7' 

• 	 Delaney "direct[ed] Yancey away from Stock Loan's Rule 204T(a)/204(a) 
compliance and repeatedly [withheld] the criticai information about [Mike 
Johnson's] own misconduct from Yancey...."76 

Because there is no competent evidence that Yancey knew about the violations at issue, 

the Division is left positing that Yancey should have known about the Stock Loan departmene s 

''policy and practice of intentionally and consistently violating RuJe 204(a) with respect to ... 

long sales of loaned securities." But the evidence will demonstrate that Yancey's supervision of 

Delaney and Johnson was reasonable and consistent with regulatory requirements and that 

Yancey was presented with no red flags indicating intentional and systemic violations of Rule 

204(a) involving long sales ofloaned securities. 

74 OIP at, 60. 
75 OIP at 1J64. 
76 OIP at 'i168. 
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reported into PWI and was supervised by Pendergraft. Johnson himself testified that during the 

relevant period, he reported to S"on and Pendergraft. 

The record will also reflect that Yancey diligently monitored Pendergraft, s supervision of 

Johnson. Yancey met with Pendergraft regularly to discuss Johnson's performance. Pendergraft 

also included Y aocey on many of his communications with Johnson. Additionally, Yancey 

communicated with PWJ executives about Johnson's performance through weekly caDs, 

meetings~ and email communications. Not once did Yancey receive any indication that 

Pendergraft's supervision of Johnson was deficient or unreasonable. 

The evidence will show that supervisory responsibility for Johnson was delegated to 

Pendergraft, Pendergraft controlled Johnson's activities, and Yancey reasonably monitored 

Pendergraft's supervision ofJohnson. Pendergraft's supervision of Johnson was reasonable, and 

Yancey had no reason to believe that his delegation of Johnson's supervision was in any way 

deficient or ineffective. 

IV. 	 The Evidence Will Not Support the Division's Theory That Bill Yancey Falled 
Reasonably to Supervise Michael Johnson and Thomas Delaney. 

A. 	There is no evidence th•t Yaneey was aware of "systemic" or "intentional" 
violations of Rule 204(a) involving long sales ofloaned securities. 

While neither scienter nor willfulness is an element of a failure to supervise charge, 

"scienter may be considered in evaluating the reasonableness of supervision."73 The evidence 

will show-and the Division acknowledges-that Yancey had no scienter. Yancey had 

absolutely no knowledge of a "policy and practice of intentionally and consistently violating 

Rule 204(a) with respect to ... long sales ofloaned securities." 

13 1n the Mauer of.Angelica Aguilera, SEC Administrative Proceeding File 3·14999, Initial Decision Release No. 
SOl, 2S (July31, 2013); In theMatterofC/orence Z. Wuns, 54 S.E~c. 1121, 1132 (Jan. 16, 2001). 
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• 	 Monitored Penson Stock Lending revenue and expenses, both in the monthly business 
review (MBR) meetings and in personal conversations with Johnson;66 

• 	 Approved Johnson's business development and client relations plans and budget;67 

• 	 Approved Johnson•s trave1 budget;68 

• 	 Approved Johnson's time off to address medical concems69 and his vacation schedule; 70 

• 	 Allowed Johnson to represent Penson in meetings with regulators;71 and 

• 	 Advised Johnson about his career path and promotion potentia1.72 

Thus, the record will show that Pendergraft actively supervised Johnson during the 

relevant time period. Pendergraft, not Yancey, detennined Johnson's compensation. Hiring 

decisions within the Securities Lending group were made by Johnson and Pendergraft, not 

Yancey. Pendergraft, not Yancey, directed Johnson on strategy and operations. 

The evidence will demonstrate that there was an effective, reasonable, and clear 

delegation of supervisory responsibilities by Yancey to Pendergraft and that Pendergraft closely 

and actively supervised Johnson. This delegation is reflected in communications, documents, 

organizational charts, and supervisory matrices. Penson employees also understood that Johnson 

66 See Exs. 515,.556, 665. 

67 See Exs. 502, 522, 649. 

68 See Exs. 517, 591. 

69 See Exs. 548, 557. 

70 See Exs. 688, 60S. 

71 See Exs. 563, 638. 

n See Exs. 526,549,711. 
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lending. Pendergraft also maintained his principal license with Penson and, as CEO ofPWI, had 

the req\lisite authority to control the activities of all of the employees in the Global Stock 

Lending department. 

The evidence will further show that Pendergraft controlled Johnson's activities. Indeed, 

Pendergraft: 

• 	 Evaluated and reviewed Johnson's stock lending activities;5
8 

• 	 Reprimanded Johnson;59 

• 	 Detennined Johnson's and other Stock Loan employees' compensation;60 

• 	 Approved Johnson's compensation budget for members of the Penson stock lending 
deparbnent;61 

• 	 Instructed Johnson regarding the staffing levels and budget of Penson's Stock Loan 
department;62 

• 	 Approved counter-party relationship changes in Penson's stock lending group;63 

• 	 Advised Johnson in resolving various Penson business and customer relations issues;64 

• 	 Instructed Johnson and his subordinates at Penson regarding the finn's financing, 
including lending and borroWing balances and hard-to-borrow rates;65 

58 See Ex. 565. 


59 See Ex, 668. 


60 See Exs. 608, 662, 105. 


61 See Exs. 596, 598, 664. 


61 See Exs. 516, 529. 


63 See Exs. S73, 707. 


64 See Exs. 528, 667. 


65 See Exs. 599, 607, 667. 
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A person at the broker-dealer who has been given (and knows or reasonably 
should know he has been given) the authority and the responsibility for exercising 
such control over one or more specific activities of a supervised person . . . so 
that such person could take effective action to prevent a violation of the 
Commission's rules which involves such activity or activities by such supervised 
person.50 

"Determining if a particular person is a supervisor depends on whether, under the facts and 

circumstances of a particular case, that person has a requisite degree of responsibility, ability, or 

authority to affect the conduct of the employee whose behavior is at issue."51 An individual's 

ability to discipline; 52 fire; 53 assess perfonnance; 54 assign, direct, or approve activities; ss 

promote;'6 and approve leave57 are all indicia ofsupervisory authority over an employee. 

The evidence will demonstrate that Pendergraft had the requisite authority and 

responsibility to supervise Johnson. Pendergraft co-founded Penson and had decades of 

experience managing securities lending activities. Pendergraft understood every aspect of 

securities lending and possessed unparalleled technical expertise with respect to secwities 

so Bresner, Initial Decision Release No. S11 at 115 (Nov. 8, 201 3); see also Bellows, Initial Decision Release No. 
128, 1998 WL 409445, at *8 (July 23, 1998); In the Matter ofHuff, SO S.E.C. 524, 532, 1991 WL 296561. at *9 
(March 28, 1991) (supervisors require the power to control the actions oftheir subordinates). 
51 See In the Matter ofJohn H. Gutfreund, 51 S.E.C. 93, 113 (Dec. 3, 1992); In the Matter ofTheodore W. Urban, 
SEC Admin. Proc. File 3-13655, Initial Decision Release No. 402 (Sept 8, 2010); see also In the Matter ofGeorge 
Kolar, 202 SEC LEXJS 3420 (June 26, 2002). 
51 See In the Matter ofRonald S. Bloomfield, Exchange Act Release No. 34-71632,2014 WL 768828, at *11 (Feb. 
27, 2014) ("As we have held, an individual's ability to discipline and, especially, to fire an employee are indicia of 
supervisory authority over that employee."); see also In the Matter ofMidas Sec., LLC, Exchange Act Release No. 
34-66200, at *13 & n.73~ 2012 WL 161938 (Jan. 20, 20l2);ln theManerofGeorgeJ. Kolar, Exchange Act Release 
No. 46127, 55 SEC 1009, 2002 WL 1393652, at *4 (June 26, 2002). 
53 See In the Matter ofStephen J. Homing, SEC Administrative Proceeding File 3-12156, Initial Decision Release 
No. 318, 2006 WL 2682464, at •1 0 (Sept. 19, 2006). 
54 See Urban, 2010 WL 3500928, at *27. 

.ss See id. 
56 See td. 
57 See Midos, 2012 WL 161938, at •tJ. 
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supervisory responsibilities. Thus, although Yancey had overarching responsibility for hundreds 

of Penson's employees, he retained direct supervisory responsibility over only those employees 

for whom he did not delegate such responsibility.47 

The evidence will show that in August 2008, Yancey delegated supervisory responsibility 

for Mike Johnson to Phil Pendergraft. Prior to August 2008, Johnson reported to Yancey. 48 In 

August 2008, Penson combined the stock lending departments of its various subsidiaries, 

including Penson, into a Global Stock Lending deparbnenl Johnson was selected to head that 

deparbnent and was transitioned out of the Penson organization and into the PWI organization. 

As part ofJohnson's transition, Yancey and Pendergraft agreed that Pendergraft would undertake 

supervisory responsibility for Johnson, and Yancey delegated supervisory responsibility ofMike 

Johnson to Phil Pendergraft. Pendergraft informed Yancey that while Pendergraft was Johnson's 

primary and direct supervisor, he intended to rely on PWI President, Dan Son, to assist in 

oversight of Johnson and the Global Stock Lending department. Testimony and documents that 

will be presented at the hearing reflect Johnson's transition from Yancey's reporting chain to 

Pendergraft's reporting chain.49 

B. 	PhD Pendergraft exercised close .-d active supervision over Mike Johnson, and 
Yancey had no reason to beHeve Pendergraft's supervision of Johnson was not 
reasonable. 

The evidence will further show that Pendergraft actively supervised Johnson during the 

relevant time period. For purposes ofSection lS(b )(4)(E), a supervisor has been defined as! 

47 See Poppalardo Report at 6-7. 

48 See Ex. SSS. 

49 See, e.g., Ex. 571 (January 2009 Org. Chart); Ex. 608 (August 14,2008 email from Pende&'graft to Dawn Gardner 

regarding Mike Johnson). 
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defeat the Division's allegations that he aided and abetted a policy and practice of intentionally 

and consis«mtly violated Rule 204(a) with respect to long sales of loaned securities. Yancey is 

confident that the evidence will not support the Division's aiding and abetting allegations, in 

which case the Division's supervisory claims against Yancey must fail as a matter oflaw.43 

In. The Evidence WUI Show That Bill Yaneey Reasonably Delegated Supervision of 
Mike Johnson. 

A. 	Yancey reasonably delegated supervision of Michael Johnson to Phfl 
Pendergraft. 

''The president of a corporate broker-dealer is responsible for compliance with all of the 

requirements imposed on his finn unless and until he reasonably delegates particular functions to 

another person in that fmn, and neither knows nor has reason to know that such person's 

perfonnance is deficient.,,44 The Commission "has long recognized that individuals . . . who 

may have overarching supervisory responsibilities for thousands of employees must be able to 

delegate supervisory responsibility ...."45 

As explained in Judith Pappalardo's expert report,46 the roles and r.nsibilities of a 

CEO in a large, complex financial services firm, such as Penson, are multi-faceted and 

demanding. To effectively and efficiently perfonn his job, a CEO like Yancey must delegate 

43 See In the Matter ofIFG Network Sec., Inc., Exclw1ge Act Release No. 34-54127, 88 SEC Docket 1195, 2006 
WL 1976001 (July 11, 2006) ("Since the alleged violations ofthe three registered representatives are unproved, it 
must be concluded that the failure to supervise charge against JFO and Ledbetter is also unproved!'); In the Matter 
o/Bresner. Exchange Act Release No. 34-68464,2012 WL 6608195~ ~t •2 (Dec. 18, 2012) (denying as inefficient a 
request to sever action against supervisor and represenwive because, "as in all faflure-t<HUpervise cases. the 
underlying violation must be proven as the first step in substantiating a charge of supervisory failure against [the 
supervisor]"). 
44 See Sheldon v. SEC, 45 F.3d 1515, 1517 (Jlth Cir. 1995) (quoting Universal Heritage Investments Corp., 47 
S.E.C. 839, 845 (1982) (finding securities firm's president had properly delegated duties)). 

45 Bellows, 1998 WL40944S, at •s. 

46 The Expert Report of Judith Poppalardo ("Poppa1ardo Report"} is attached hereto as Exhibit B. 


18 




$6.2 million as a result of the Stock Loan department's alleged policy of violating Rule 204(a).
40 

But as Professor Sini explains, Professor Hanis'.s benefit calculations contained a computer 

coding error that overstated his results by a factor of 100.41 The conected calculation reduces 

Professor Harris's average gain calculation to $61,651 over a three-year period, or .08% oftbe 

revenue that Penson's Stock Loan department generated over the same time period.42 Thus, the 

Division's theory of liability-that Penson!ts Stock Loan department violated Rule 204(a) for 

profit-is refuted by its own expert witness. 

The Division's theory of liability is counter-factual for a second reason. The record will 

show that the Stock Loan d-epartment did bonow shares to close out fail positions on the morning 

of T+6 and earlier, and in many cases the costs that Penson incurred from these borrows 

eliminated any profit that Penson would have realized from the loan. Indeed, in many instances 

the fees that the Stock Loan department paid to borrow on the morning ofT+6 greatly exceeded 

the slim margin that the Stock Loan department would have realized from the loan. 

11. 	 The Evid~ee Will Not Support the Division's Theory That Thomas Delaney and 
Michael Johnson Willfully Aided and Abetted a Polley and Practice of lntentlonaUy 
and Consistently Violating Rule 204(a) With Respect to Long Sales of Loaned 
SeeurlfJes. 

As a further prerequisite to the Division's supervisory claim against Yancey, the Division 

must first prove that Michael Johnson or Thomas Delaney aided and abetted a "policy and 

practice of intentionally and consistently violating RUle 204(a)., Yancey has no duty to defend 

himself against the Division's aiding and abetting ·allegations. Respondent Delaney intends to 

40 See Harris Report at49. 
41 See Sini Report at2S-27, ~ 73-78. 
42 See Sini Report at 27, 1!78. 
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loaned securities," the evidence will demonstrate that Penson complied with Rule 204(a) in the 

overwhelming number oftransactions involving these securities. 

C. Penson's Stock Loan department attempted to eomply with Rule 204(a). 

The Division cannot carry its burden of proving a policy and practice of violating Rule 

204(a) with respect to long sales of loaned securities because the evidence will show that the 

Stock Loan department consistently attempted to comply with Rule 204(a). Fact witnesses will 

testify that Penson's Stock Loan department began attempting to borrow to settle trades before 

market-open on T+6 and on earlier days. As Professor Harris concedes, "[a]ny such boiTOwings 

(if sufficiently large) would have allowed Penson to meet the close-out requirements of Rule 

204."38 Thus, the record will demonstrate that Penson's Stock Loan department diligently 

attempted to comply with Rule 204(a). 

D. The evidence will not support the Division's "profit motive" theory. 

The Division's theory of liability is that the Stock Loan department was actively seeking 

an economic benefit through a policy and practice of violating Rule 204(a)'s close out 

procedw-es. The Division al1eges that Stock Loan "willfully ignored" Rule 204(a) because it 

"did not want the costs of compliance with [Rule 204(a)] to negatively affect Stock Loan's 

revenues" and that Delaney "affinnatively assisted the violations" because he was "[ m]otivated 

by financial considerations. ''39 

But the Division's theory of liability is belied by the evidence, including the conclusions 

of its own expert witness. Professor Hanis calculated a purported economic gain to Penson of 

38 Harris Report at 35, , 113. 
39 OIP at VtJ S, 7. 
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accoWtt for shares delivered to the NSCC prior to market open on T+6.36 This is important 

because CNS processes trades overnight. The evidence at the hearing will show that on the 

morning of T+6 Penson's Stock Loan deparbnent often borrowed shares to cover fails arising 

from long sales of loaned securities. Accordingly, Professor Banis's analysis is incomplete and 

flawed, and does not support the assertion that Penson had a "policy and practice" of 

intentionally and consistently violating Rule 204(a) with respect to long sales of loaned 

secwities. 

B. Even 	 aeeepting the Division's expert's ealeulations, Penson's Stoek Loan 
department was satisfying Rule 204(a) 99.3'% of the time. 

The Division cannot cany its bw-den ofproving by a preponderance of the evidence that 

Penson's Stock Loan deparbnent had a policy and practice of violating Rule 204(a) with respect 

to long sales of loaned securities for a second, independent reason-only I out of every 800 long 

sale trades potentially associated with loaned shares contributed to a Rule 204(a) violation as 

identified by the Division's expert, Professor Larry Harris. The evidence at the hearing will 

show that for the relevant time period, the nmnber of purported Rule 204(a) violations is 

infinitesimal compared to the number of transactions that Penson cleared every day. Indeed, as 

explained by Professor Sirri, of the 83.6 million long sale transactions that could be potentially 

associated with loaned shares over the time period that Professor Hanis analyzed, only .12% 

could be potentially associated with a negative CNS position identified by Professor Harris as an 

alleged Rule 204(a) violation.31 Thus, contrary to the Division's theory that Penson had a policy 

and practice of "intentionally and consistently violating Rule 204(a) with respect to long sales of 

36 See Sini Report at 31-32, 1M[ 88·90. 
37 See Sini Report at 33-34, 11 92. 
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by profit is belied by the evidence, including the Division's own expert witness. 

A. 	The evidence relled on by the Division to demonstrate a praetiee and poUey of 
"intentionally and consistently" violating Rule 204(a) is unreliable. 

The Division cannot carry its burden ofproving by a preponderance of the evidenCe that 

Penson's Stock Loan department had a policy and practice of intentionally and consistently 

violating Rule 204(a) with respect to long sales of loaned securities. To support its theory, the 

Division relies on the testimony of its expert witness, Professor Larry Harris. Professor Hanis 

asserts that Penson's Stock Loan department "did not close out before the Close-out Deadline 

delivery failures resulting from long sales of securities for which it had lent shares" on "82% of 

alJ days" that he examined.34 But the evidence wi11 show two independent flaws in Hanis's 

conclusions. 

First, Harris's methodology depends on the completeness of Penson's trade bJotter. But 

as Respondent Delaney's expert witness, Professor Eric Sini explains, the trade blotter was 

missing transactions for many security-settlement date combinations. As Professor Sini 

explains, ifa short sale transaction was missing from the trade blotter, a negative CNS position at 

the close of T+S may have incorrectly been attributed to a long sale instead of a short sale.3s 

Thus, Professor Hanis relied on incomplete data in fonning his conclusions. Because Professor 

Harris relied on incomplete data, his conc)usjons are unreliable. 

Second, although Professor Harris concedes that many of the alleged Rule 204(a) 

violations he identifies closed out on T+6, he improperly assumes that these close-outs occurred 

after market open on T +6. As Professor Sirri explains, Professor Harris's conclusions fail to 

3-C Expert Report ofLarry Hanis at 8,1121 ("Harris Report"). 
35 See Expert Report ofEric Sirri at 30·31, ~ 84-87 ("Sini Report''). 
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S. 	 Yancey failed reasonably to supervise Johnson and/or Delaney with a view to 
preventing or detecting the purported policy and practice of intentionally and 
consistently violating Rule 204(a) with respect to long sales ofloaned securities. 

Additionally, Section 15{b)(4)(e) of the Exchange Act _provides an affiimative defense to 

Yancey on the failure to supervise claim: no person may be deemed to have failed to reasonably 

supervise if (1) there have been established procedures, and a system for applying such 

procedures, to prevent and detect any violation; and (2) the person has reasonably satisfied his 

duties and obligations without reasonable cause to believe that the procedures and system were 

not being followed. 32 

ARGUMENT AND AUTHORITIES 

I. 	 The Evidence Will Not Support the Division's Theory That Penson had a Polley and 
Practice of Intentionally and Consistently Violating Rule 204(a) With Respect to 
Long Sales of Loaned Securities. 

The Division alleges that "the Rule 204{a) violations at issue" in this case are "a policy 

and practice" by Penson's Stock Loan department "of intentionally and consistently violating 

Rule 204(a) with respect to a particular type of transaction-long sales of loaned securities."33 

The record will not support the Division's theory because: (1) The Division's claim is based on 

unreliable evidence; (2) Penson was complying with Rule 204(a)'s obligations on long sales of 

loaned securities the overwhelming majority of the time; (3) Penson's Stock Loan department 

attempted to comply with Rule 204(a); and (4) the Division's theory that Penson was motivated 

' 
2 See In the Matter ofMichael Bresne~·. SEC Administrative Proceeding File 3-15015, Initial Decision Release No. 

517 at 114·15 (Nov. 8, 2013). 
33 See Division's Opposition to Motion to ldentify at 2; see also id. at S ("••. this case focuses on a systematic, 
intentional practice of violating Rule 204(a); id. at 4 (". . • the more impo11ant, overarching violation was the 
intentiona1 practice of consistently violating Rule 204{a)"}; Division's Opposition to Motion for Mo~ Definite 
Statement at 3 ("(T]he Division has alleged that Stock Loan instituted a policy and practice of intentionally and 
consistendy violating Rule 204(a) with respect to a panicular type oftransaction-long sales ofloaned secwities.''). 
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(3) that the aider and abettor knowingly and stibstantially assisted in the conduct 
that constituted the primary violation.29 

With respect to the first element of its aiding and abetting claim, the Division maintains 

that the underlying violative conduct at issue in this case was "a policy and practice" by Penson's 

Stock Loan deparbnent ''of intentionally and consistently violating Rule 204(a) with respect to a 

particular type of transaction-long sales of loaned securities. "30 hnportantly, the Division has 

further clarified that ''this is not a case where the Division alleges isolated violations in a sea of 

relevant transactions. ,, 31 

Against this backdrop, the Division has the burden to prove each of the following by a 

preponderance ofthe evidence: 

1. 	 Penson • s Stock Loan department had a policy and practice of intentionally and 
consistently violating Rule 204(a) with respect to long sales ofloaned securities; 

2. 	 Thomas Delaney and/or Michael Johnson knew ofor were aware ofthe existence of this 
policy and practice of intentionally and consistently violating Rule 204(a) with respect 
to long sales ofloaned securities; 

3. 	 Delaney and/or Johnson knowingly and substantially assisted the pwported policy and 
practice ofintentionally and consistently violating Rule 204{a) with respect to long sales 
of loaned secmities; 

4. 	 Johnson and/or Delaney were subject to Yancey,s supervision; and 

29 See In the Malter ofOptionsXpress, Inc., SEC Administrative Proceeding File 3-14848, Initial Decision Release 
No. 490, 2013 WL 2471113, at *79 (June 7, 2013); see also Woods v. Bamett.Bank, 165 F.2d 1004, 1009 (11th Cir. 
1985); Investors Research Corp. v. SEC, 628 F.2d 168, 178 (D.C. Cir. 1980). 
30 See Division's Opposition to Respondent Yancey's Motion to IdentifY Rule 204(a) Violations, at 2, September l 7, 
2014 ("Division's Opposition to Motion to Identify"); see also id. at S ("••• this case focuses on a systematic, 
intentional pmctice of violating Rule 204(a); id. at 4 (" . . . the more important, overarching violation was the 
intentional practice of consistently violating Rule 204(a)"); Division's Opposition to Motion for More Definite 
Statement at 3 ("[T]he Division has alleged that Stock Loan instituted a policy and practice of intentionally and 
consistentJy violating Rule 204(a) with respect to a particular type oftransaction-long sales of loaned securities."). 
31 Division's Opposition to Motion for More Defmite Statement at 5, June 18, 2014. 
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takes proper but not excessive precautions."22 

The standard for supervision is not perfection. Even if supervision "was not perfect,'' or 

a factual analysis indicates that a more thorough investigation might have revealed a supervised 

employee's misconduct, liability does not exist in the absence of unreasonable supervision.23 

''The evolution of the supervision standards is a triumph of common sense that makes oversight 

of the market more responsible, more accountable, and more practical.,,2 
4 As the SEC has made 

clear, "a finn's President is not automatically at fault when other individuals in the firm engage 

in misconduct ofwhich he has no reason to be aware.',2s 

As noted above, proof of an underlying securities violation by another person is an 

essential element of a failure to supervise c1aim.26 The Division alleges that the Senior Vice 

President of Securities Lending,27 Michael Johnson, and Penson's Chief Compliance Officer, 

Thomas Delaney, "willfully aided and abetted and caused Penson's violations of Exchange Act 

Rule 204T/204(a).'728 There are three essential elements to an aiding and abetting claim: 

(1) the existence of a securities law violation by the primary party; 

(2) awareness or knowledge by the aider and abettor that his role was part of an 
overall.activity that was improper; and 

22 /d. at 52. 
23 See In the Matter ofArthur James Huff, Exchange Act Release No. 34-29017, 1991 WL 296561 at •4 (March 28, 
1991) (finding that "more thorough investigation by [the supervisor) might have revealed. .. misconduct. However, 
the statute only requires reasonable supervision under the attendant circumstances"). 
24 In the Mauer ofPatricia Ann Bellows, SEC Administrative Proceeding File 3-89S J, Initial Decision Release No. 
128,1998 WL40944S, at •9 (July 23, 1998). 

25 ~n the Matter of Smtzrtwood Hesse, Inc., Exchange Act Release No. 34-31212, SEC Docket ISS1, 1992 WL 

252184 at •6 (Sept. 22, 1992). 

26 See Dean Witter Reynolds, lnc.,2001 WL47244 at t38. 
27 The tenns "Stock Loan," "Securities Lending," and "Stock Lending" when used in this brief reference Penson~s 
securities lending activities. 
28 OIP at W85-86. 
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supervise, with a view to preventing violations of the federal securities statutes, rules, and 

regulations, another person who conunits such a violation, and if such other person is subject to 

his supervision.1 7 There are four essential elements ofa failure to supervise claim: 

(1) an underlying securities law violation by another person; 

(2) association ofthe registered representative or person who committed the violation; 

(3) supervisory jurisdiction over that person; and 

(4) failure to reasonably supervise the person committing the violation.18 

The standard for supervision is whether a person exercises "reasonable supervision under 

the attendant circumstances."19 
'
4Negligence is the applicable standard in assessing whether 

supervision was reasonable under the prevailing circumstances."20 ''Negligence is defmed as: 

'[t]he failure to exercise the standard of care that a reasonably prudent person would have 

exercised in a similar situation; any conduct that falls below the legal standard established to 

protect others against unreasonable risk of hann, except for conduct that is intentionally, 

wantonly, or wilJfully disregardful of others' rights. The term connotes culpable 

carelessness."'21 "The reasonable person acts sensibly, does things without serious delay, and 

17 Securities Exchange Act of 1934, §§ 1S(b)(6)(A)(i), 15(b)(4)(E). 
18 See In th.e Matter ofDe11n Witter Reynolds, Inc., SEC Administrative Proceeding File 3-9686, Initial Decision 
Release No. 179, 2001 WL 47244 at •38 (Jan. 22, 2001); In the Matter ofMichael Bremer, SEC Administrative 
Proceeding File 3-314015, Initial Decision Release No. 517 at 115 (Nov. 8, 2013). 
19 In the Matter ofEric J. Brown et. a/., Exchange Act Release No. 34-66469, 2012 WL 625874 at •11 (Feb. 28, 
2012); see also In the Matter ofTheodore W. Urban, SEC Administrative Proceeding File 3-13655, Initial Decision 
Release No. 402 at 52 (September 8, 2010). · 
20 Urban, Initial Decision Release No. 402 at 52 (citing Kevin Upton, 52 S.E.C. 14S, 153 (1995), rev'd on other 
grounds, 15 F.3d 92 (2d Cir. 1996)). 
21 See Urban, Initial Decision Release No. 402 at 52 (quoting Black's Law Dictionary 1056 (7th ed. 1999)). 
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In this case, the Division alleges: 

(1) Penson's Stock Loan Department had "a po1icy and practice of intentionally and 

consistently violating Rule 204(a) with respect to a particular type of transaction-long 

sales·ofloaned securities;»12 

(2) Thomas Delaney and Michael Johnson aided and abetted this violation;13 and 

(3) Bill Yancey failed to supervise Thomas Delaney and Michael Johnson.14 

According to the Division's theory of liability, the motivation for Penson's Stock Loan 

deparbnent to "systematically and intentionally" violate Rule 204(a) was profit. The Division 

alleges that Penson's Stock Loan department "allowed CNS failures to deliver resulting from 

long sales of loaned securities to persist beyond market open T+6" because doing so ''resulted in 

direct financial benefit to Stock Loan . . . . " 15 The Division further posits that the Stock Loan 

~epartment was able to avoid ''the costs and market risks associated with buy ins and/or 

borrows" and ''profited by keeping stock out on loan rather than recalling it so that it could be 

delivered in a timely fashion."16 The hearing will confirm that the Division's theory of liability 

is illogical, flawed, and contradicted by the facts. 

LEGAL STANDARDS 

Section 1S(b)(4)(E) of the Securities and Exchange Act ("Exchange Act") authorizes the 

SEC to impose sanctions on an associated person if that person has failed reasonably to 

12 OIP at 1f 49; Division•s OpposjtJon to Respondent Yancey's Motion for a More Definite Statement, at 3, June 18, 

2014 ("Division's Opposition to Motion for More Definite Statement"). 

13 See OIP at ?tJ 85-86. 

14 See OIP at t 87. 

15 See OIP at 1M[ 22·23. 

16 OIP at, 23. 
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it is for precisely this reason that the SEC created Rule 204(b), the ''penalty box" prong ofRule 

204, which requires NSCC members and their introducing brokers to refrain from short selling a 

security that was the subject ofa 204(a) violation other than on a pre-borrow basis.8 

IV. The Division's Claims in this Matter 

The Division's allegations in this case are extremely narrow. The Division alleges that 

"Penson systematically violated Rule 204T(a)/204(a)'s market-open CNS close-out requirement 

for long sales of loaned securities from October 2008 until November 2011."9 The Division's 

allegations involve only long sales of securities that were out on loan-i.e., securities held by 

customers in margin accounts that Penson had loaned out, or rehypothecated, pursuant to margin 

account agreements with it customers ("long sales ofloaned securities"). 

As Mr. Paz explains, broker-dealers routinely borrow and re-lend securities held in 

customer margin accounts, as pennitted by Exchange Act Section 15c3-3 and authorized by a 

customer's margin-account agreement 10 Among other things, securities lending allows broker-

dealers to fund customer margin accounts, make delivery in respect of other customers' short 

sales, and lend securities to other market participants, all of which has the effect of"improv[ing] 

market liquidity, reduc[ing] the risk of failed trades, and add[ing] significantly to the incremental 

return ofinvestors. " 1 1 

8 See Paz Report at 11. 

9 OIP at1 10. 

10 See Paz Report at 12. 

11 See ICON Securities Lending Code of Best Practice, lNTER.NATJONAL CoRPORATE GoVERNANCE NETWORK, 

(2007), available at https://www.icgn.org/imagesiiCGN/files/icgn_main/PublicatioDSibest_practicelsec _lending/ 
2007 _securities_lending_ code_ of_ best_practice. pdf. 
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within the standard three-day settlement period. 5 In its release announcing Rule 204, the SEC 

explained its concerns: "We intend that the temporary rule will address potentially abusive 

'naked' short selling by requiring that securities be purchased or borrowed to close out any fail to 

deliver position in an equity security by no later than the beginning of regular trading hours on 

the settlement day following the date on which the fail to deliver position occurred."6 The SEC 

further noted that the "rule should provide a powerful disincentive to those who might otherwise 

engage in potentially abusive 'naked' short selling!'' 

The primary purpose for adopting Rule 204 - to prevent abusive naked short selling - is 

not present in this case. Indeed, there are no allegations that Penson engaged in or facilitated 

abusive naked short selling. Nor are there any allegations that Penson facilitated fails to deliver 

as part of a "scheme" to manipulate the price of any security. Rather, the issue in this case 

involves long sales of equity securities. Long sellers are situated differently from short sellers. 

Unlike short sellers, long sellers own the shares that they are selling and are looking for the best 

price. Thus, unlike "naked short seUers,'' long sellers generally have no incentive to depress the 

price of the security, which is the type of activity that Rule 204 was principally designed to 

address. 

Because of the complexities and ambiguities of Rule 204(a), SEC staff was fully aware 

that NSCC participants would not always be able to comply with the rule. As Mr. Paz explains, 

5 Paz Report at 9 (citing Exchange Act Release No. 58133 (Oct. 14, 2008), 73 FR 61706 (Oct. 17, 2008) ("Rule 
204T Adopting Release")); see also 2001 Regulation SHO Final Amendments, 72 FR at 45544 (stating that 
"[a)mong other '1hings, Regulation SHO imposes a close-out requirement to address persistent failures to deliver 
stock on trade settlement date and to target potentially. abusive 'naked.' short seJiing in certain equity secwities''). 
6 Exchange Act Release No. 58733 (Oct 14, 2008), 73 FR 61706 (Oct. 17, 2008). 

1/d. 
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the bankruptcy plan, PWI and Penson transferred their assets to Penson Technologies, LLC 

("PTL") as successor-in-interest. PTL operates to serve the Penson Liquidation Trust. 

ill. Rule 204T/l04(a) 

The rule at issue in this proceeding-Rule 204T/204(a) ("Rule 204(a),)-is explained in 

depth in the expert report ofMarlon Paz, a fonner SEC regulator who played a central role in the 

rulemaking process for Rule 204(a). 3 As explained by Mr. Paz, Rule 204(a) is a highly-

technical, complex rule. Rule 204(a) requires CNS participants (broker·dealers, such as Penson) 

to close out fail·to-deliver positions resulting ftom both short and long sales by borrowing or 

buying securities in sufficient quantities to close out those fails at the beginning of regular 

ttading hours on T+4 (trade date plus four days) for short sales and T+6 (trade date plus six days) 

for long sales. With respect to short sales, any fail to deliver by regular settlement date (trade 

date plus three or "T+3") must be closed out by borrowing or purchasing securities of like kind 

and quantity no later than the beginning of trading (9:30 a.m. EST) the following day ("T+4").4 

With respect to long sales, any fail to deliver by regular settlement date must be closed out by 

borrowing or purchasing securities of like kind and quantity no later than the open of trading on 

T+6 

As Mr. Paz explains, the SEC adopted Rule 204(a) primarily to "address abusive 'naked' 

short selling"-i.e., selling shares short without borrowing s~ in time to make delivery 

3 The Expert Report ofMarlon Q. Paz ("Paz Report") is attached hereto as Exhibit A. 
4 Investors generaJly settle their transactions in exchange-traded securities within three settlement days, often 
referred to a "T+3" or "trade date plus three days." When a trade occurs, the participants to the trade deliver, and 
pay for, the securities at a clearing agency three settlement days after the trade is executed, which allows the 
brokerage firm to exchange the funds for the securities on the third settlement day. 
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Throughout his career, Yancey has been elected, selected, and appointed to positions that 

reflect )lis industry expertise, accomplislunents, leadership, and integrity. Yancey has served as 

Chairman ofthe Security Traders Association ("STA"). In 2013 he completed his third-tenn as a 

Trustee to the Securities Industry and Financial Markets Association ("SIFMA'') Industry 

Institute at the Wharton School of Business. After completing his service as a Trustee, he was 

elected as Co-Chair of the Securities Industry Institute ("SD,) Society. He also serves on the 

NASDAQ Stock Market listings panel. Yancey served on the NASDAQ Quality of Markets 

Committee for four years. He also served on the SIFMA Trading Committee. Yancey has 

participated in numerous STA, SIFMA, and NASDAQ committees and conferences. Yancey 

was also voted in as a member of the National Association of Investment Professionals. Y an~y 

has been repeatedly selected as a key person charged with protecting the interests of each of 

these organization•s members. 

Yancey is also an ordained Baptist Deacon and serves as Chairman of 6Stones Mission 

Network, a nonprofit faith based organization committed to building a coalition of businesses, 

churches, and other entities to provide programs and services that meet the needs of the 

underprivil~ged in the greater Dallas/Fort W·orth community. 

When Yancey left Penson in 2012 he resigned voluntarily. He was not under internal 

review for violating any securities-related statutes, regulations, rules, or industry standards of 

conduct. Nor did he voluntarily resign because ofallegations ofany wrongdoing. After Yancey 

left Penson, the Finn filed a Fonn BDW2 in mid-2012 and declared bankruptcy in January 2013. 

A bankruptcy plan implementing Penson's liquidation was approved in July 2013. Pursuant to 

2 Notice of withdrawal from registration as a broker-dealer. 
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States, Canada, Europe, and Asia. At its height, Penson had over 600 employees. 

Penson cleared a massive volume of trades during the relevant time period. 1 At times, 

Penson was clearing between one and two million trades per day. Penson's operatiQnS were 

complex; a large percentage of Penson's correspondents were very complicated, high-frequency 

trading firms. 

U. Respondent Bill Y aneey 

From August 2005 to February 2012, Respondent Charles W. ("Bill") Yancey was the 

President and CEO of Penson. Prior to joining Penson, Yancey was President of Automated 

Trading Desk Brokerage Services, LLC ("ATD''). Before joining A TD, he worked at Southwest 

Securities as an Executive Vice President, responsible for all principal and agency trading 

operations. Yancey cuiTently serves as the Managing Director ofclearing and execution services 

at First Southwest Company. 

Yancey is an accomplished and highly regarded brokerage executive with more than 30 

years in the securities industry. The evidence will show that Yancey is honest and a person of 

integrity with high ethical standards. For 30 years in the securities industry, Yancey maintained 

an absolutely unblemished U-4. Indeed, individuals who have worked with Yancey for long 

periods of time will testify about Bill's character for honesty, integrity, and trust. 

The record will further confum that throughout his career Yancey has been a champion 

of ethics and compliance. At Penson Yancey prioritized compliance and dedicated substantial 

resources to the Compliance department. In little more than a year, Yancey grew Penson's 

Compliance department from 8 to 23 employees. 

1 The relevant time period as defined in the Division's Order Instituting Proceedings ("OJP") is October 2008 
through November 2011. See OIP at~ S. 
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The Division's supervisory allegations against Mr. Yancey also fail because Penson had 

established procedures, and a system for applying such procedures, to prevent and detect 

violations, and Mr. Yancey reasonably satisfied his duties and obligations without reasonable 

cause to believe that the procedures and system were not being followed. Penson's policies and 

procedures, including written supervisory procedures, were reasonably designed and consistent 

with Penson's regulatory responsibilities. Moreover, Penson employed a robust testing process 

with dedicated staff responsible for conducting risk-based testing, as well as a system for 

tracking and following up on necessary remediation. Mr. Yancey consistently discharged his 

supervisory duties and obligations through daily, weekly, and monthly meetings with his direct 

reports. 

In sum, to hold Mr. Yancey responsible for failing to supervise Delaney and Johnson 

would result in an untenable extension of Rule 204(a) that would cause uncertainty and 

confusion among senior-level managers at broker-dealers as to their supervisory responsibilities 

and significantly Wldennine long-standing concepts ofregulatory supervision. 

BACKGROUND 

I. Penson Financial Services, Inc. 

Penson was one of the largest independent clearing finns in the United States. Penson 

was a wholly-owned subsidiary of Penson Worldwide, Inc. ("PWr'). Penson bad over 275 

active securities clearing correspondents and over 60 futures clearing correspondents. Penson 

was the second largest clearing and settlement finn in the United States by number of 

correspondents, which included online, direct access, and traditional brokers, as well as hedge 

funds, large banks, institutiona1 investors, and financial technology finns located in the United 
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99% of the time and was consistently attempting to comply with the rule. Moreover, the 

Division grossly overstates the "economic benefit" that Penson allegedly gained from Rule 

204(a) violations by a factor of100. 

The Division's claim that Mr. Yancey failed to supervise Michael Johnson fails because 

Yancey reasonably and appropriately delegated supervision ofJohnson to Phil Pendergraft, who, 

as Penson's co-founder, had decades ofexperience in the securities industry. Pendergraft bad the 

requisite authority and responsibility to supervise Johnson, and Pendergraft actively supervised 

Johnson. Pendergraft: evaluated and reviewed Johnson's stock lending activities, reprimanded 

Johnson, determined Johnson's and other Stock Loan's employees' compensation, approved 

Johnson's budget, approved Johnson's travel budget, approved Johnson's medical time off and 

vacation requests, and advised Johnson about his career path. Mr. Yancey diligently monitored 

Pendergraft's supervision of Johnson and never received any indication that Pendergraft's 

supervision ofJohnson was deficient or unreasonable. 

The Division's claim that Mr. Yancey failed to supervise Thomas Delaney fails because 

Mr. Yancey reasonably supervised Delaney, and none of the ''red flags" advanced by the 

Division would have alerted Mr. Yancey to "systemic" and "intentional" violations of Rule 

204(a) for long sales ofloaned securities. The Division concedes that Mr. Yancey was not aware 

of"systematic" and "intentional" Rule 204(a) violations and further alleges that the issues were 

intentionally concealedfrom him. Instead, the Division asserts that the results of a Rule 204(a) 

audit in December 2009 should have alerted Mr. Yancey to "intentional" Rule 204(a) violations, 

but the Division acknowledges that: (1) the audit did not test "long sales of loaned securities;" 

and (2) the issues identified in the audit were promptly remediated. 
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INTRODUCTION AND SUMMARY OF THE ARGUMENT 

This case presents a startling application and extension of long-standing concepts of 

regulatory supervision by a Chief Executive Officer that, if allowed, will impose an 

insurmountable burden of due diligence on every regulated CEO ·in the United States' securities 

industry. Here, the Division of Enforcement attempts to bold Bill Yancey, the fonner President 

and CEO ofPenson Financial Services, Inc. ("Penson" or ''the Finn"), responsible for failing to 

supervise two individuals based on purported violations ofa highly technical rule, Rule 204(a) of 

Reg SHO, of which the SEC concedes Mr. Yancey was not made aware, or, as the Division 

alleges, were actively concealed from him. Rule 204(a) was not intended to apply in this 

circumstance, and no CEO could meet this standard of diligence without being derelict in his or 

her day-to-day responsibilities as a steward ofthe finn. 

This case concerns a very narrow category of transactions-long sales of loaned 

securities. The Division alleges that Penson's Stock Loan department "instituted a policy and 

practice of intentionally and consistently" violating Rule 204T(a)/Rule 204(a) of Regulation 

SHO ("Rule 204(a)") with respect to long sales of loaned securities, that Penson's Senior Vice 

President of Stock Loan, Mike Johnson, and Chief Compliance Officer, Thomas Delaney, aided 

and abetted these purported violations, and that Respondent Yancey failed to supervise Johnson 

and Delaney. 

There is no basis in law or fact for holding Mr. Yancey liable in this case. The Division's 

theory of liability in this case is illogical and contradicted by the facts. The Division alleges that 

Penson's motive for "intentionally'' and "consistently" violating Rule 204(a) was to make 

money. But the evidence will show that Penson was satisfying its Rule 204(a) obligation over 
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INDEPENDENT EXPERT WITNESS REPORT OF JUDITH POPPALARDO 

I have been retained by Charles W. ("Bill'} Yancey, fonner Chief Executive Officer 
("CEO'') of Penson Financial Services, Inc. ("PFSI" or the "Finn"), to review the PFSI 
supervisory system and state an opinion as to whether it was reasonably designed and whether 
Mr. Yancey appropriately and reasonably carried out his supervisory responsibility under that 
system. My opinion is based on almost 30 years of experience in the financial services industry 
with a focus on supervision and supervisory controls. 

I. Background and Qualifications 

In 2000, I launched the Financial Industry Service Group LLC ("Finseg") with Karen 
O'Brien, former Gener~l Counsel of the North American Securities Administrators Association 
("NASAA"). Finseg is a regulatory consulting firm that specializes in helping firms maintain 
ongoing compliance with the federal securities laws and Self-Regulatory Organization ("SRO") 
rules through the development of policies, procedures, and supervisory controls tailored to the 
business of an organization. Specifically relevant to this matter, Finseg assisted several large 
finns in implementing the supervisory control rules adopted by NASD (now known as 
"FINRA") in 2004. Currently Finseg is assisting a large self-clearing firm in the assessment of 
its surveillance program, including methods used to monitor for compliance with Regulation 
SHO (''Reg SHO"). I have also previously testified as an expert on supervisory issues for an 
independent brokerage firm in an action before the California Unemployment Insurance Appeals 
Board regarding the status of a registered person as an independent contractor (versus an 
employee). I have also served as an expert on industry practices relating to anti-money 
laundering ("AML") for both FINRA and NYSE Regulation (prior to the merger of NYSE 
Regulation into FINRA) in disciplinary actions against member finns. Finseg, subject to 
agreement by SEC and FINRA staff, has conducted over 25 regulatory reviews pursuant to 
administrative orders and le~rs of Acceptance, Waiver and Consent. Importantly, Finseg has 
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been engaged by three SROs, including FINRA, to review various aspects of the SROs' 
regulatory programs. The Audit Committee of another SRO, one of the primary exchanges, 
engaged Finseg to conduct a review in anticipation of regulatory action after experiencing 
technical problems in connection with an initial public offering. Finseg also conducts 
independent AML audits. All ofthese engagements involve a critical assessment ofsupervisory 
systems, including policies, procedures and controls, experience and level of staffing, and 
adequacy oftraining. 

Prior to founding Finseg, I was Vice President and Associate General Counsel at the 
Securities Industry Association ("SIA'') (now known as the Securities Industry and Financial 
Markets Association, or SIFMA). In this position, I worked on compliance issues with several 
SIA national committees: the Self-Regulation and Supervisory Practices Committee, the Trading 
Committee, and the Operations Committee, among others. Prior to joining SIA, I served ten 
years at the SEC in the Division ofMarket Regulation (now known as Trading and Markets) and 
the Office of Compliance Inspections and Examinations ("OCIE"), where I oversaw the 
Commission's broker-dealer examination program and inspections of the SROs. I also served as 
Assistant General Counsel at National Securities Clearing Corporation ("NSCC") where I was 
responsible for ensuring compliance with federal laws and regulations governing clearing 
corporation operations. A copy of my resume and summary of qualifications is attached as 
Exhibit B. 

In these various positions, I have had firsthand responsibility for drafting, enforcing, and 
ensuring compliance with laws, regulations, and policies and procedures. Over the last 14 years, 
Finseg has been retained by a diverse group of firms with a wide variety of business models, 
including several SROs. I am therefore able to provide perspective on industry practices and to 
benchmark PFSI's practices and procedures against other tinns in the industry. 

II. Summary of Allegations 

This case arises out of PFSI's alleged violations of Rule 204T(a)IRule 204(a) of Reg 
SHO, 17 C.F.R. 242.204. The SEC's Division of Enforcement (''Division") alleges that PFSI 
violated Rule 204T(a)/204(a) by failing to timely close-out fai(s..to-deliver for "long sales of 
loaned securities." The Division alleges that Michael Johnson, a Penson Worldwide, Inc. 
(''PWf') Senior Vice President ("SVP") of Stock Lending, 1 and Tom Delaney, PFSI's Chief 
Compliance Officer ("CCO"), aided and abetted the purported violations. The Division further 
alleges that Bil1 Yancey, PFSI's fanner CEO, failed to supervise these individuals. 

m. Materials Reviewed 

A list of materials I reviewed in rendering this Report is contained within Exhibit A. 
Other materials I have reviewed in connection with rendering this Report include statutes, 
administrative decisions, commission opinions, federal court decisions, and other related 

The materials 1 reviewed in connection with this case refer to stock lending using a variety of tenns, all of 
which are intended to refer to PFSPs securities lending activities. Accordingly, the terms "Stock Loan,, "Securities 
Lending," and "Stock Lending" when used in this report reference PFSI's securities lending activities. 
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releases, articles, and speeches. I have also had personal discussions with Mr. Yancey regarding 
these topics. 

IV. 	 Summary of Opinions 

Based on my review of the foregoing documents and materials, and my experience as a 
securities industry regulatory and compliance consultant and expert, former Assistant General 
Counsel for SIA and NSCC, and fonner SEC regulator, it is my opinion that PFSI had a 
reasonably designed supervisory system that included designation of appropriately qualified 
licensed individuals over business lines, reasonable policies and procedures, a deliberate and 
thorough system for regularly testing and revising those procedures as necessary, and an 
engaged, accessible CEO who reasonably discharged his duties and obligations. Specifically: 

• 	 The standard established by the SEC and FINRA for evaluating the adequacy of 
supervision by broker..dealers and registered principals is "reasonable.'' SEC 
guidance states that broker-dealers may choose to structure their supervisory and 
compliance systems in different ways. The manner in which supervision is 
carried out varies from one registered principal to another based on what each 
deems to be reasonable for the registered persons he/she supervises and the 
business they conduct. In my professional opinion, Mr. Yancey reasonably 
supervised his direct reports and properly delegated supervisory responsibilities. 

• 	 Supervisory delegations to appropriately qualified licensed individuals were clear 
and effective. 

• 	 PFSI's policies and procedures, including written supervisory procedures 
("WSPs"), were reasonably designed and satisfied the Firm's regulatory 
responsibilities by notifying employees of rule requirements and assigning 
supervisory responsibility to qualified individuals. 

• 	 PFSI's procedures and compliance systems were reasonably designed to prevent 
and detect violations. PFSI had a robust testing process with dedicated staff 
responsible for conducting risk-based testing and a system for tracking and 
following up on necessary remediation. Those systems and procedures address 
the regulatory areas applicable to PFSI's business activities and are consistent 
with industry standards. 

• 	 Mr. Yancey reasonably discharged his duties and obligations. Mr. Yancey 
reasonably supervised his direct reports and properly delegated supervisory 
responsibility. The purported "red flags" identified by the Division were not, in 
fact, red flags. For issues that did rise to Mr. Yancey's attention, he responded 
reasonably. 

The materials I reviewed evidence clear delegation ofsupervisory responsibilities at PFSI 
and effective supervision by Mr. Yancey over all ofhis direct reports, including PFSI CCO Tom 
Delaney, as well as over the delegation of supervisory responsibilities generally. Mr. Yancey 
fostered an environment of open communication among his direct reports and was an engaged 
and accessible CEO. Mr. Yancey and Mr. Delaney had a robust routine that included meeting at 
least twice a week. Because of PFSI's size and complexity, Mr. Yancey relied on the many 
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qualified licensed individuals at Penson to employ good judgment, take decisive action, and 
escalate unresolved issues to his attention. The purported red flags identified by the Division are 
not red flags, but rather the absence of red flags, or alleged flags of omission. Furthennore, the 
Division's Order Instituting Proceedings ("OIP'') concedes that these omissions were actively 
concealed from Mr. Yancey. To find a failure to supervise in this case would suggest that CEOs 
cannot rely on business line supervisors and properly qualified licensed individuals and that 
CEOs must themselves ferret out misdeeds despite their active concealment. Such a standard 
contradicts the long-accepted concept of delegation. Moreover, such a finding would impose an 
insurmountable standard ofdiligence that no CEO could meet without being derelict in his day
to-day responsibilities as a steward ofthe finn. 

The materials I reviewed demonstrate that Mr. Yancey was not the direct supervisor of 
the PWI SVP of Stock Lending, Michael Johnson, during the time period at issue. In my 
opinion, a finding that Mr. Yancey was Mr. Johnson's direct supervisor during this period is 
unsupported by the combined facts and circumstances. Not only was Mr. Johnson a PWI 
employee, rather than a PFSI employee, but the vast majority of the evidence and testimony 
confirms that supervisory responsibility over Mr. Johnson and the PFSI stock lending deparbnent 
was explicitly and fully delegated to principals in PWI, who closely supervised Mr. Johnson's 
activities from the Fall of 2008 through 2011. Although I believe it is unsupported by the facts 
and circumstances, if Mr. Yancey is found to have had supervisory responsibility for Mr. 
Johnson, he had both reasonably designed policies and procedures and an effective system for 
implementing those po1icies and procedures to supervise Mr. Johnson's activities. Further, based 
on the materials and testimony I reviewed, Mr. Yancey had no reason to believe those systems 
were not operating effectively. 

V. 	 Reasonably Designed Supervisory Systems and the Responsibilities ofa CEO in the 
Financial Services Industry 

Business practices within the financial services industry are so complex that no single 
individual can possibly know each task required to operate a business, let alone ensure every 
facet is operating in compliance with all applicable regulations. There are hundreds of 
applicable federal securities laws and regulations that span thousands of pages. Additionally, 
firms must comply with the rules ofeach market center in which they participate, state securities 
laws and regulations and, in most cases, with FINRA rules. Clearing firms must also comply 
with the rules ofNSCC and the Depository Trust and Clearing Corporation (''DTCC''}, the SROs 
responsible for clearing and settling the vast majority of trades in the United States. Regulators 
recognize the complexity of these businesses and the applicable rules and regulations. To assist 
regulated entities in complying with applicable laws and regulations, regulators have issued 
guidance on supervision and the elements ofan effective supervisory system.2 

FINRA imposes supervisory responsibilities on broker-dealers through NASD Conduct Rule 3010. Rule 3010 
requires broker-dealers to: (a) establish and maintain a system to supervise the activities of each registered 
representative, registered principal, and other associated person that is reasonably designed to achieve compliance 
with applicable securities law and regulations, and with applicable NASD rules; (b) establish, maintain, and enforce 
written procedures to supervise the zypes ofbusiness in which it engages and to supervise the activities of registered 
representatives, registered principals, and other associated persons that are reasonably designed to achieve 
compliance with applicable securities laws and regulations, and with applicable Rules ofNASD; and (c) conduct a 
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None ofthese rules prescribe specific supervisory procedures to be followed by all firms, 
but they do set forth minimum requirements for a supervisory system that should enable a finn to 
properly supervise the activities of each associated person to ensure compliance with applicable 
securities laws, rules, and regulations.3 There is no definition or description of a "perfect" 
supervisory system, nor is that the standard.4 In fact, just because a system could have been 
"more reasonably designed'' does not mean that it is unreasonable as designed.' The standard is 
mere reasonableness. 

A reasonably designed supervisory system consists of policies, procedures, and controls 
that designate qualified supervisors and reasonably allocate responsibilities, assign registered 
representatives to appropriate supervisors, and identify areas of business in which the finn 
engages and the rules governing those activities. In addition to reasonable policies and 
procedures, controls must exist to test and evaluate a firm's systems and procedures to assess 
their etrectiveness.6 Specifically, a broker-dealer must develop a system for implementing its 
procedures that could reasonably be expected to prevent and detect securities law violations. In 
addition, a broker-dealer must have an appropriate system of fo1low-up.7 Where testing 
uncovers deficiencies in process and controls, reasonable and prompt remediation should occur. 

review, at least annually, of the business in which it engages, which review shall be reasonably designed to assist in 
detecting and preventing violations of, and achieving compliance with, applicable securities law and regulations. and 
with applicable NASD rules [including] the activities ofeach office, which shall include the periodic examination of 
customer accounts to detect and prevent irregularities or abuses. NASD Conduct Rule 3010(a), (b), (c). 
3 See NASD Notice to Members 98-38 (May 1998) (NASD Reminds Members of Supervisory and Inspection 
Obligations). 
4 As SEC Commissioner Edward Fleishman stated: 'Vfhe standard is reasonableness, with a range of reasonable 
responses, and the standard doesn't require perfection." ("Perspectives from the Commission Table: Supervision,'' 
Address to the 1989 Compliance and Legal Division Seminar ofthe SIA, April 5, 1989). NASD has also reiterated 
this reasonableness standard on a number of occasions. For example, in Notice to Members 99-45, NASD noted: 
"Because reasonableness is determined in light ofthe particular facts and circumstances surrounding a situation, it is 
difficult to articulate with any specificity a standard that would be applicable in all circumstances." NASD further 
noted in Notice to Members 98-96: "NASD •.. is not mandating any particular type or method ofsupervision .•.. 
Ultimately, an effective supervisory system may be comprised of many different elements, both objective--such as 
regular reviews of specific areas of activity-and subjective, including placing competent, qualified, and 
experienced individuals in supervisory roles." 
5 See In the Matter of!FG Network Sec., Inc., Exchange Act Release No. 34-54127, 88 SEC Docket 1195, 2006 
WL 1976001 (July I 1, 2006) (the Commission rejected the Division's arguments that the broker-dealer President 
failed to exercise reasonable supervision, in part because a different system would have been "more reasonably 
designed" to prevent the violations). 
6 NASD Rule 3012(a)(I), which became effective on January 31, 2005, specifically requires that firms identify 
one or more principals who will establish, maintain, and enforce a system of supervisory control policies and 
procedures that test and verifY that the firm's supervisory procedures are reasonably designed to comply with 
applicable securities laws and NASD rules and amend those procedures when necessary. Related NASD Rule 3013 
requires a firm's CEO to annually certifY the adequacy of the firm's compliance and supervisory processes. The 
legacy NASD Supervision and Supervisory Control Rules will be codified in the FINRA Rulebook as FINRA Rules 
3110,3120 and 3130. The FINRA Rules have been approved by the SEC and will become effective on December I, 
2014. 
7 See W.J. Nolan & Co.• et a/., Exchange Act Release No. 34-44833 (September 24, 2001 ). See also SEC Staff 
Legal Bulletin No. 17: Remote Office Supervision, March 19, 2004. 
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Section 15(b)(4)(E) ofthe Securities and Exchange Act ("Exchange Act'') authorizes the 
SEC to impose sanctions on an associated person who has failed reasonably to supervise, with a 
view to preventing violations of the federal securities statutes, rules, and regulations, another 
person who commits such a violation, ifsuch other person is subject to his supervision. Implicit 
in Section lS(b )( 4)(E) are the elements ofa failure to supervise charge: an underlying violation, 
responsibility for supervision, and a failure by the supervisor to act reasonably. 

The manner in which supervision is carried out differs among broker-dealers. The 
supervisory systems and procedures established by fmns will vary based on what each finn 
deems to be reasonable for the business it conducts, the supervisors it employs, and its customer 
base.8 A broker-dealer's compliance and supervisory policies and procedures are constructed 
based on what the broker-dealer's senior officers deem is necessary and appropriate to 
reasonably supervise the activities oftheir registered persons. 

Particularly in large, complex organizations, supervisory responsibilities often cannot be 
determined or described by a single document or policy. In a settled proceeding, the SEC set 
forth the following principle: "Determining if a particular person is a 'supervisor' depends on 
whether, under the facts and circllniStances of a particular case, that person has a requisite 
degree of responsibility, ability or authority to affect the conduct of the employee whose 
behavior is at issue. "9 

In a financial services firm, supervision rests, initially, with the CEO, unless and until he 
reasonably delegates supervisory responsibility by assigning experienced, qualified individuals 
to supervise the business activities of the firm. 10 The roles and responsibilities of a CEO in a 
large, complex financial services firm are multi-faceted and demanding. A CEO provides 
leadership and ensures that the firm has the technology, resources, and processes to comply with 
all regulatory requirements, while at the same time is responsible for optimizing business 
performance and profitability. Thus, it is reasonable for a CEO to delegate certain 
responsibilities and to rely on his or her delegates. In fact, to effectively and efficiently perform 
the job, a CEO must delegate supervisory responsibilities. These supervisors are qualified 
licensed principals and are responsible for, among other things, developing and implementing 
policies and processes to ensure compliance with the rules applicable to their respective 
responsibilities. Thus, a CEO's direct supervisory responsibility is generally limited by the 

8 See NASD Notice To Members 99-45 (noting that NASD Rule 3010's "reasonably designed, standard 
&'recognizes that a supervisory system cannot guarantee firm-wide compliance with all laws and regulations" but that 
the "reasonably designed" standard requires that the system "be a product ofsound thinking and within the bounds 
ofcommon sense, taking into consideration the factors that are unique to a member's business"). 
9 In tlte Matter ofJohn H. Gutfreund. et of., 51 S.E.C. 93, 113 (December 3, 1992) (emphasis added). 
10 See Size/don v. SEC, 45 F3d 1515, 1517 (11th Cir. 1995) ('7he president of a corporate broker-dealer is 
responsible for compliance with all ofthe requirements imposed on his firm unless and until he reasonably delegates 
particular functions to another person in that firm, and neither knows nor has reason to know that such person's 
performance is deficient.") (quoting Universal Herllage Investments Corp., 47 S.E.C. 839, 845 (1982) (finding 
securities firm's president had properly delegated duties)). See also John B. Busacca Ill, Exchange Act Release No. 
63312, at 16 (Nov. 12, 2010) (The President ofa brokerage firm is responsible for the firm•s compliance ... "unless 
and until he or she delegates a particular function to another person in the firm, and neither knows nor has reason to 
know that such a person is not properly performing his or her duties."). 
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number ofdirect reports he has, although he may have overarching supervisory responsibility for 
thousands ofemployees. 

Recognizing that a firm's CEO, as the ultimate supervisor, could be strictly liable for the 
misdeeds of all employees, Securities Exchange Act Section 15(b)(4)(E) provides a safe harbor 
under which no person can be liable for failure to supervise where: (1) there have been 
established procedures and systems which would reasonably be expected to prevent and detect 
violations and (2) the supervisor has reasonably discharged the duties and obligations incumbent 
upon him by reason of such procedures and systems without reasonable cause to believe such 
procedures and systems are not being complied with. Generally, a CEO can assure himself that 
the firm's policies and procedures are reasonably effective and operating as intended by meeting 
regularly with properly qualified and experienced supervisors who have been delegated 
supervisory responsibility, by reviewing the results of internal and external examinations, and, 
where necessary, confirming that prompt remediation has occurred for findings that have been 
identified. 

VI. 	 PFSI had a Reasonably Designed Supervisory System 

I have reviewed PFSI's supervisory system, and it is my opinion that during the relevant 
period PFSI's system was reasonably designed to achieve compliance with applicable securities 
laws, rules, and regulations. As discussed below, business units were supervised by 
appropriately qualified individuals, reasonable written policies and procedures were in place, and 
specific areas were subject to regular testing to ensure that supervisory procedures were being 
carried out effectively and modified as regulatory and/or business changes dictated. 

A. 	 Supervisory Responsibilities Were Clearly Delegated to Appropriately 
Qualified Personnel 

PFSJ, an operating subsidiary of PWI, provided clearing services including trade 
execution, clearing and custody, trade settlement, technology and risk management services, 
customer account processing, customized data processing, and securities lending and borrowing. 
CEO Bill Yancey ensured that each of these areas of the Firm was properly supervised by a 
qualified supervisor. As a diversified firm in an increasingly complex regulatory environment, 
supervisory delegation was crucial.11 

As soon as he was hired in 2005, Mr. Yancey began recruiting a number of qualified 
supervisors to augment the existing PFSI senior staff. Key hires included the Chief 
Administrative Officer, the Chief Operating Officer, the Chief Informationlrechnology Officer, 
and the Chief Compliance Officer. Mr. Yancey had frequent substantive discussions with staff 
to whom supervisory responsibility was delegated. He exercised diligent supervision over his 
direct reports and facilitated the free flow of information throughout the Finn by meeting with 
each direct report twice a week-as a group and one-on-one. Mr. Yancey took input, offered 
guidance, and kept abreast of issues brought to his attention. His direct reports testified to his 
high standards, accessibility, and engagement. Mr. Yancey also had a weekly call with PWI 

PFSI was the second-largest clearing firm with over 600 employees clearing millions oftrades per day. 
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executives and met regularly with Phil Pendergraft, the principal at PWI to whom he and other 
senior executives reported. 

In addition to selecting qualified supervisory personnel, Mr. Yancey also prioritized 
Compliance. Mr. Yancey and Mr. Delaney, the PFSI CCO, worked together to strengthen the 
Firm's Compliance department and program. Mr. Yancey allocated substantial resources over 
many years to enhance the compliance function. With his support and encouragement, from 
2007 to 2011, the Compliance staff grew by over 400%. This growth was instrumental to PFSI's 
ability to implement policies and procedures to comply with the numerous changes in rules and 
regulations and respond to the regulatory examinations and inquiries that PFSI received during 
the time period in question. 

Many of the responsibilities under the PFSI supervisory system were properly delegated 
to the Compliance department, in particular, to the CCO Delaney, who reported directly to Mr. 
Yancey. Specifically, PFSI's procedures assign the CCO responsibility for establishing and 
maintaining the PFSJ supervisory system. The supervisory system documented by Mr. Delaney 
assigned qualified experts over each line of business and included written policies and 
procedures designed to prevent and detect violations of the securities laws and rules and 
regulations thereunder. Ifthe CCO became aware that policies, procedures, or business practices 
were inconsistent with rule requirements or if he had any compliance concerns regarding the 
supervisory system, it was his responsibility to escalate those issues to the CEO and see that the 
policies, procedures, or systems were revised. Mr. Delaney met frequently with Mr. Yancey and 
had many opportunities to convey any compliance concerns to him. To the extent any 
compliance concerns were raised, Mr. Yancey acted reasonably and decisively to see that they 
were addressed. 

I reviewed documentation that shows the delegation of supervisory responsibilities for 
various business activities was clear and documented in organizational charts, policies and 
procedures, and other communications. The documentation reflects the reporting lines of Mr. 
Yancey and other senior managers up to PWI principals Phil Pendergraft and Dan Son, as well as 
reporting lines into Mr. Yancey, the CEO ofPFSI (i.e., direct reports and their subordinates). 

One indication of the supervisory hierarchy within a firm is the organizational charts. 
PFSI organizational charts show the CCO, Tom Delaney, and other of Mr. Yancey's PFSI senior 
managers reporting directly to Mr. Yancey. The Firm's policies and procedures also incorporate 
a Supervisory Matrix prepared by the Compliance department. 12 The Supervisory Matrix shows 
the CCO, Mr. Delaney, reporting directly to Mr. Yancey. Testimony and other communications 
further support that Mr. Yancey was the supervisor ofMr. Delaney. 

The SVP of Securities Lending, Mike Johnson, initially reported to Mr. Yancey when he 
held the position of SVP ofEquity Finance at PFSI. In August 2008, Mr. Johnson was promoted 
to SVP of the Global Securities Lending Group in PWI and became a PWI employee. In 
conjunction with this change, Mr. Yancey delegated complete supervisory responsibility for Mr. 
Johnson to Mr. Pendergraft. The January 2009 organizational charts clearly reflect this change 

12 It appears to me that the Supervisory Matrix was drafted in an attempt to comply with NASD Conduct Rule 
3010. Paragraph (a)(S) ofthe Rule requires that each registered person be assigned to at least one supervisor. 
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in Mr. Johnson's reporting structure. When Mr. Johnson became a PWI employee, both he and 
Mr. Yancey reported up to the three principals of PWI, Phil Pendergraft, Dan Son, and Roger 
Engemoen. 

It was widely known that Mr. Engemoen was not active in the day-to-day operations of 
PWI, and that Mr. Pendergraft and Mr. Son, the founders ofPenson, were jointly responsible for 
PWI management. Both principals, who jointly ran PWI, held appropriate principal licenses for 
supervising stock loan activity, which is primarily a financial and operational function. 13 

Nevertheless, the documents, facts, and circumstances show that, while Mr. Son remained 
peripherally involved, Mr. Pendergraft, who was a licensed supervisor with PFSI and a principal 
in PWI, was Mr. Johnson's active supervisor. 

The Supervisory Matrix in PFSI's policies and procedures, which was prepared by the 
Compliance department, supports this position. The matrix indicates that Mr. Johnson reported 
to Phil Pendergraft. Bill Yancey is listed as a regulatory supervisor. In my opinion, the 
Supervisory Matrix reflects the transition of Securities Lending to a global operation at the PWI 
level, with substantive supervision of Mr. Johnson delegated to Mr. Pendergraft. It also reflects 
Mr. Yancey's overarching responsibility for all PFSI activities, as PFSI CEO. Notably, Mr. 
Pendergraft maintained his principal license with PFSI through 2011, which would have been 
unnecessary unless he was supervising a regulated PFSI activity or regulated person, like Mr. 
Johnson's PFSI-related functions. 

Perhaps the best indication of the supervisory role of Mr. Pendergraft is email 
communications over a three-year period showing Mr. Pendergraft's constant and close 
supervision of Mr. Johnson's Securities Lending activities. In my opinion, both the 
organizational charts and the Supervisory Matrix reflect Mr. Yancey's delegation of Mr. 
Johnson's supervision to Mr. Pendergraft, a PWI supervisor and registered supervisory principal 
at PFSI. I further believe this to be confirmed by various other documents and testimony. 

The material I reviewed demonstrates Mr. Yancey appropriately delegated supervisory 
responsibility to subject matter experts ofthe business lines of this very large, diverse company, 
and effectively exercised his overarching supervisory responsibilities by communicating 
regularly with those to whom supervisory responsibility was delegated. 

B. PFSI bad Reasonable Policies and Procedures 

Written Supervisory Procedures, or "WSPs," are an important part of a fmn's overall 
supervisory system and serve to document the finn's supervisory systems and procedures. A 
finn's supervisory procedures must be in writing, tailored to the finn's business, and reasonably 
designed to achieve compJiance with applicable securities laws, rules, and regulations. The 
reasonableness standard recognizes that "a supervisory system cannot guarantee firm-wide 
compliance with all laws and regulations. However, this standard does require that the system be 

13 Phil Pendergraft held a General Securities Principal license (Series 24) and a Financial and Operations Principal 
license (Series 27). Daniel Son also held a Financial and Operations Principal license (Series 27). See FINRA 
BrokerCheck Reports for Philip Allen Pendergraft and Daniel Paul Son. Both are principal licenses, although the 
Series 27 is focused on maintenance of books and records, financial responsibility, and other activities commonly 
known as back office operations. 
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a product of sound thinking and within the bounds of common sense, taking into consideration 
the factors that are unique to a [firm's] business."14 

I have reviewed the relevant PFSI policies and procedures in place during the relevant 
period and conclude that they are reasonably designed. PFSI's WSPs generally state rule 
requirements or prohibitions (citing to the relevant regulation in most cases), the designated 
principal(s) (by title) who is responsible for supervising the activity, and how the supervisor 
documents his or her review of the activity. The policies and procedures are sufficient to put 
registered personnel on notice of regulatory requirements and Firm practices, and they clearly 
vest supervisory responsibility in specific individuals as required byNASD Conduct Rule 3010. 

PFSI WSPs address an array of subjects. The scope of the areas addressed in these 
documents is consistent with similar documents prepared by other broker-dealers and, in my 
opinion, also consistent with what the SEC and FINRA would reasonably expect the WSPs to 
contain. The policies and procedures address training requirements, i.e., annual Compliance 
meeting and Firm Element training, hiring, on-boarding of correspondents, and other important 
elements of a supervisory system. Notably, PFSI had separate procedures that governed the 
activities and responsibilities of Compliance department personnel. This is not a regulatory 
requirement, but a best practice that Finseg typically recommends when assisting firms in 
developing policies and procedures. 

The role of the PFSI Compliance department is to advise business units on how to 
comply with applicable laws and regulations, to monitor business activity and employee conduct, 
to identify violations (or potential violations) of rules, regulations, policies, procedures and 
industry standards, and to recommend remediation when issues are discovered. PFSI 
Compliance does this through an organizational structure that assigns dedicated staff to AML, 
Operations, and Regulatory matters. This is a reasonable and effective model that I have 
observed at other firms. The Compliance deparbnent plays an integral support function for Firm 
compliance efforts. 15 Senior management and business line supervisors are also responsible for 
ensuring Firm compliance with laws and regulations. 

PFSI WSPs were prepared by business unit leaders in conjunction with Compliance 
personnel in order to ensure compliance with applicable regulatory requirements. While the 
Compliance department may assist in developing policies and procedures, designated supervisors 
in the business lines are responsible for establishing and enforcing policies and procedures in 
their respective business lines. Consistent with the practices at most registered broker-dealers, 
the PFSI WSPs state that the Compliance deparbnent, headed by the CCO Delaney, is 
responsible for the issuance and dissemination of all policies, procedures and directives in place 
to govern the conduct of this firm and its registered employees. Additionally, the Compliance 
department updates the Written Supervisory Procedures on a regular basis and publishes them to 
the Penson Pi (Penson Intranet) Website. 

14 NASD Notice to Members 99-45 (June 1999) (NASD Provides Guidance on Supervisory Responsibilities). 
15 Roles and responsibilities of Compliance department personnel include, among other things, updating policies 
and procedures, coordinating inter-departmental responses to regulatory inquiries, and developing and tracking 
training. 
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The specific policies and procedures at issue in this matter, Regulation SHO-Supervisory 
Structure and Stock Loan Procedures, apply to highly technical rules that were changing on a 
near-daily basis to address issues relating to the financial crisis in 2008. These two sets of 
policies apply to different deparbnents within PFSI. The Regulation SHO-Supervisory Structure 
procedures address all elements ofthe rule, including the responsibility to timely close-out open 
fail-to-deliver positions. The procedures identifY responsible individuals and supervisors and 
generally set out the procedure to be followed and the documentation to be used. The Stock 
Loan policies and procedures address related aspects ofReg SHO that were handled by the Stock 
Loan department, specifically the borrowing and lending of securities and approval of short sale 
locates. The obligation to issue recalls and buy in positions is also addressed. 

I find these policies to be reasonably designed as required by NASD Rule 3010. 
Compliance policies need not include with detailed specificity how a finn will comply with 
every element ofthe requirements. In fact, to do so in an organization as large as PFSI may tum 
the WSPS from what is intended to be a frequently-referenced and practical document into an 
unwieldy and neglected one. Thus, firms may reasonably use a variety of methods to ensure 
compliance with various elements of the rules, such as embedding compliance features in 
automated systems and using checklists, training, and unwritten protocols, such as guidance from 
senior staff and supervisors. Such controls and practices are not always reflected in the WSPs 
and other compliance policies, but the identification ofa designated principal who is responsible 
for supervising the activicy serves to ensure accountability. 

As a general matter, when assisting tinns in developing policies and procedures, Finseg 
typically advises against compliance policies that are overly detailed because they can become 
quickly outdated and result in inaccurate information, or they can contain infonnation that is 
irrelevant In fact, in my experience, many firms employ their policies and procedures as a 
resource tool and caution that employees should not place total reliance upon them because it is 
impossible, based upon the extensive number of applicable securities laws and regulations, for 
policies and procedures to set forth all possible scenarios related to the Firm's business activities 
at any given time. Where detailed directions for specific job functions are required, it is a 
reasonable and common practice for firms to develop checklists or desk procedures to 
supplement the compliance policies, and to also rely on longstanding, unwritten practices, 
especially for complex, technical rules. 

In hindsight, particularly where there are alleged violations, it may be tempting to 
speculate about specific tools that could have been reflected in the compliance policies, or 
practices that may have been documented to provide better guidance to staff on how to achieve 
compliance with particular rules, but that does not make the existing policies deficient or 
unreasonable. The Division itself could not find an affirmative misstatement in the Finn's 
policies and procedures but stated, in discussing the Securities Lending procedures: 

The first part correctly articulated the regulatory requirement that CNS failures to 
deliver resulting from long sales had to be closed out by market open T+6. But 
the subsequent part contained no discussion of any procedures Penson had 
adopted in accordance with that Rule 204(a) requirement. Instead, the section 
detailed Stock Loan's procedures for maintaining an easy-to-borrow list and 
providing locates-procedures that were relevant to Penson's compliance with 

11 




Rule 203, not Rule 204. The second part finished with a brief description of 
procedures designed to ensure close-outs ofCNS failures to deliver resulting from 
short sales by T+4. 16 

I have reviewed Reg SHO compliance policies and procedures at other firms both during 
the relevant time period and afterwards. I observed that many firms labored to d~cument and 
implement the continualJy-evolving new rules. Rule 204 was particularly challenging for finns 
like PFSI, that employed automated processes that had to be programmed and tested practican; 
overnight. I believe PFSrs policies and procedures in this area reasonably notified employees of 
the elements of the Rule and directed the supervisory personnel who had obligations to enforce 
compliance. 

C. PFSI had a Robust Testing Process 

FINRA rules require that finns establish, maintain, and enforce supervisory control 
systems and procedures through an annual testing and verification process. In addition, a CEO 
must certify annually that the firm has in place written supervisory procedures that are 
reasonably designed to achieve compliance with applicable rules and laws and processes to 
review, test, and modify written compliance procedures as necessary. 17 As required by FINRA 
rules, PFSI had a reasonable process in place to test the effectiveness of policies and procedures 
on a periodic basis in order to ensure continuing compliance with federal securities laws and 
regulations. 

The testimony and written materials I reviewed demonstrate that PFSI had a robust 3012 
testing process. PFSI had dedicated staff responsible for testing throughout the year, areas tested 
were risk-based, and there was a system for tracking and following up on necessary remediation. 
Specifically, PFSI maintained a spreadsheet that listed areas for testing and risk-ranked them 
high, moderate, or low. A significant amount of testing occurred each year and deficiencies 
identified in both 3012 testing and regulatory examinations were tracked and assigned to the 
appropriate business unit for remediation. It was the Firm's practice during the time period at 
issue to conduct several tests each quarter over a variety of different areas. In my opinion, the 
areas of testing reflected careful attention to new regulatory rules and priorities. In addition to 
the 3012 testing program, PWI's Internal Audit program also conducted audits of PFSI 
departments and reported those findings to PFSI and PWI management. 

A CEO in the securities industry acts reasonably by ensuring that there are effective 
policies and procedures in place, that those policies are being continually tested, and that they are 
being revised as necessary. I saw evidence of regular follow-up on remediation plans and 
reporting to the CEO, Mr. Yancey, on the testing and status of remediation. In fact, the Rule 
3130 CEO certification process requires the CEO to meet annually with the CCO to discuss 
issues identified in the 3012 process. Mr. Yancey met with his CCO four times a year. Email 
communications and testimony that I reviewed indicate that Mr. Yancey met quarterly with 
Compliance staff to review 3012 testing and remediation plans. In advance of the CEO 

16 SEC's Order Instituting Administrative and Cease-and-Desist Proceedings (hereinafter, "OIP"), 41 (emphasis 
added). 
17 See NASD Rule 3012 and FINRA Rule 3130. 
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certification meetings, Compliance staff responsible for the 3012 testing forwarded the following 
materials to Mr. Yancey: {1) a summary report explaining the overall testing program; {2) a 3012 
testing log reflecting the business activities tested during the cycle; and (3) a remediation 
tracking logs showing items to be remediated and the current status ofthe remediation. 

One 3012 test pertinent to this proceeding was the December 2009 Rule 204 audit. Buy
Ins deparbnent deficiencies revealed by the testing and the remediation efforts were discussed at 
meetings with Mr. Yancey held in January and March of 2010. In fact, in his testimony, Mr. 
Alaniz highlights the level of attention Mr. Yancey accorded the 3012 testing and remediation 
efforts: 

We had found that Bill Yancey had asked us questions that we could not answer 
that were more directed to the business owners. So this year ...we found it 
would be more beneficial for Bill Yancey to have these individuals to ask them 
directly. 

It is also apparent that the Compliance department tracked remediation efforts through 
completion. In connection with the 2009 Rule 204 test, Compliance conducted follow-up testing 
in June 201 0 to confirm the progress of remediation efforts. When testing revealed reduced but 
continued delays in the buy-in process, the Buy-Ins department increased their efforts to ensure 
compliance. Individuals were also required to certify when remediation was complete. 

Mr. Yancey's quarterly meetings further demonstrate the reasonableness of the Finn's 
3012 process. In these meetings, he sought input from Compliance staff and subject matter 
experts. In my opinion, the cumulative nature of the activities discussed above confinns that 
PFSI had robust 3012 testing processes in place and that Mr. Yancey was an engaged CEO who 
acted reasonably by participating in these efforts, which are an integral part of the overall 
supervisory system. 

Vll. 	 CEO BID Yancey Effectively Discharged His Duties and Responsibilities Without 
Reasonable Cause to Believe the Systems and Procedures Were Not Being Complied 
With 

A. 	 Bill Yancey Reasonably Supervised the CCO, Tom Delaney 

As noted above, both the SEC and NASDIFINRA have established the standard for 
evaluating the adequacy of supervision as "reasonable." Section IS(b) of the Exchange Act 
provides that the SEC can take action against someone who has failed reasonably to supervise. 
NASD Conduct Ru1e 3010 similarly requires broker-dealers to establish supervisory systems that 
are "reasonably designed to achieve compliance with applicable securities laws and regulations." 
And as noted by former SEC Commissioner Edward Fleishman: "The standard is 
reasonableness, with a range of reasonable responses, and the standard doesn't require 
perfection. " 18 

18 "Perspectives from the Commission Table: Supervision," Address to the 1989 Compliance and Legal Division 
Seminar of the SIA, April 5, 1989. See also In the Matter ofIFG Network Sec., Inc., Exchange Act Release No. 34
54127, at 18, 88 SEC Docket 1195, 2006 WL 1976001 {July 11, 2006) (the Commission rejected the Division's 
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Reasonable supervision is a standard that is detennined based on the particular 
circumstances of each case. 19 There are minimum steps a registered principal should take to 
fulfill his supervisory obligations, yet a registered principal must employ judgment and 
experience in order to reach a decision that he believes is most appropriate under the particular 
circumstances. 

SEC guidance states that broker-dealers may choose to structure their supervisory and 
compliance systems in different ways.20 Just as supervisory systems and procedures may vary 
among broker-dealers, the manner in which individual registered principals carry out their 
supervisory responsibilities will differ. This is true even when registered principals are 
associated with the same broker-dealer. The reasons are obvious: the experience of the 
registered principals is different, the knowledge and experience of the registered persons they 
supervise is different, the types of business conducted by those registered persons is different, 
and the types of customers those registered persons deal with are different Thus, liability for 
failure to supervise is a facts and circumstances detennination.21 

A CEO generally exercises reasonable supervision by ensuring the free flow of 
information throughout the organization and setting expectations that business line supervisors 
will, among other things, identify the relevancy and potential impact of new or revised 
regulations and take necessary action to establish, and enforce compliance with, appropriate 
policies and procedures. A CEO reasonably supervises when he creates and cultivates a 
corporate culture that empowers supervisors to take action to solve problems but also fosters 
escalation of complex issues, particularly complex compliance issues. If red flags come to the 
CEO's attention, he should address them promptly and hold supervisors accountable for 
appropriately assessing and effectively managing the risks associated with their activities. 

In my opinion, Mr. Yancey met each of these standards and reasonably supervised his 
direct reports, including the CCO, Tom Delaney. Documents and testimony show that Mr. 
Yancey was accessible and engaged, fostered a culture of open communication and 
accountability, and promoted an environment of compliance through his words and actions, 
including the allocation of resources. As detailed above, Mr. Yancey met regularly with his 
direct reports, including Tom Delaney. Mr. Yancey discussed with Mr. Delaney the results of 
internal testing and regulatory examinations and conducted additional meetings where the status 
of necessary remediation was discussed. Mr. Yancey continuously provided Mr. Delaney with 
the requested resources to fortify the Firm's Compliance program and department. 

arguments that the broker-dealer President failed to exercise reasonable supervision, in part because a different 
system would have been "more reasonably designed" to prevent the violations). 
19 See In dre Malter ofEric J. Brown et. al, Exchange Act Release No. 34-66469, 2012 WL 625874 (Feb. 28, 
2012); In the Matter ofTheodore W. Urban, SEC Administrative Proceeding File 3-13655, Initial Decision Release 
No. 402 (AU September 8, 2010) (citing Kevin Upton, 52 S.E.C. 145, 153 (1995)). 
20 SEC Frequently Asked Questions about Liability of Compliance and Legal Personnel at Broker-Dealers under 
Section 15(b){4) and 15(b)(6) of the Exchange Act, http://www.sec.gov/divisionslmarketreglfaq-cco-supervision
093013.htm#6. 
21 Et•ic J. Brown, et. a/., Exchange Act Release No. 34-66469, 2012 WL 625874, at "'11 (Feb. 28, 2012) (noting 
that The standard for supervision is whether a person exercises "reasonable supervision under the attendant 
circumstances"); Urban, Exchange Act Release No. 402, at 52. 
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The Division alleges that Mr. Yancey failed to fulfill his supervisory obligations by 
failing to follow up on red flags of Mr. Delaney's misconduct relating to his alleged aiding and 
abetting PFSI's violations of Rule 204T(a)/204(a). I disagree with the Division's 
characterization ofany ofthe incidents discussed below as red flags. 

(I) 	 The 2009 3012 Rule 204 Audit was Not a Red Flag Regarding Stock 
Loan's Procedures Involving Long Sales ofLoaned Securities 

As part of PFSI's 3012 testing regime, Eric Alaniz in PFSI Compliance tested Rule 204 
processes in December 2009. The actual audit, testimony, and the Division's own OIP indicate 
that the findings related to timely Rule 204(a) close-outs were limited to the Buy-Ins 
department and fails to deliver resulting from the customer side of the business.22 The 
allegations in this proceeding, however, involve only timely Rule 204(a) close-outs related to 
"long sales of loaned securities" performed by the Stock Loan department.23 Based on my 
review of the audit and testimony, the two departments had separate and distinct responsibilities 
relating to fails to deliver, and close-outs arising from "long sales of loaned securities" are not 
evidenced in the audit. On that basis alone, I find that the audit cannot, by definition, be a red 
flag. 

The Division alleges that there was a "direct nexus" between the Buy-Ins and Stock Loan 
departments' Rule 204T(a)/204(a) procedures "such that a meaningful inquiry into the December 
2009 audit results would have led directly to knowledge of the intentional Stock Loan 
violations.'t24 I do not agree. 

First, I would not reasonably expect Mr. Yancey-the CEO ofthe second-largest clearing 
firm in the country-to be aware of all the Firm-specific policies and procedures or practices 
involved in complying with such a hyper-technical rule, much less know that the Stock Loan 
department had its own set of Rule 204(a) procedures, different from the Buy-Ins department. 
Thus, it is not reasonable to expect Mr. Yancey to have had the detailed knowledge with which 
to make any such "meaningful inquiry., Only lower-level Compliance and Operations 
personnel, who are likely more familiar with the granular policies and procedures, would know 
of any separate Stock Lending procedures or practices and whether such procedures could 
contribute to alleged Rule 204(a) deficiencies. Furthermore, it is not the duty of a CEO to 
conduct "a meaningful inquiry" into the results of an audit or to duplicate the efforts of his CCO 
or his CCO's Compliance team.25 Thus, it would not be unreasonable for Mr. Yancey to take the 
2009 Rule 204 audit on its face and focus solely on the findings related to Buy-Ins and customer 
close-outs since that is precisely what was tested. 

Second, the testimony indicates Mr. Yancey did make a meaningful inquiry and was 
assured by both Mr. Alaniz and Mr. Delaney that the deficiencies in the audit were limited to the 

In the Matter of Hzdf, 50 S.E.C. 524, March 28, 1991 (finding that although a more thorough investigation 

22 01Ptjj30. 
23 OIP1 3. 

2A OIP'd 74. 
25 

might have revealed the misconduct at issue, all that is required is reasonable supervision under the circumstances). 
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Buy-Ins department 204(a) close-out processes. Mr. Alaniz and Mr. Delaney testified that they 
had a quarterly 3012 meeting with Mr. Yancey on January 28,2010 to discuss the 2009 Rule 204 
audit, among other 3012 audits. Mr. Alaniz and Mr. Delaney testified that after reviewing the 
audit Mr. Yancey did indeed ask whether any Stock Loan managers were needed to discuss and 
resolve the findings. Both Mr. Alaniz and Mr. Delaney assured Mr. Yancey the issues were not 
Stock Loan issues, but a Buy-In issue. Moreover, Mr. Yancey was assured that personnel in the 
Buy Ins group, with the assistance of Stock Loan personnel, were remediating and cooperating 
fully with corrective action. Therefore, there can be no reasonable expectation that this audit 
served as a red flag to Mr. Yancey of Stock Loan's purported issues closing-out "long sales of 
loaned securities." 

Mr. Yancey's response to the December 2009 Rule 204 3012 test was reasonable. If Mr. 
Delaney was aware that Stock Loan's "long sales of loaned securities'' procedures were 
implicated by the 3012 testing, and that such procedures or practices were deficient, it was his 
duty to escalate that knowledge to Mr. Yancey. That did not happen, either because Mr. Delaney 
was also not aware or because, as the Division alleges, Mr. Delaney actively concealed it. At 
best, this Rule 204 audit was a ''flag of omission," which is no flag at all. In fact, the 
Commission has held that "[a] firm's President is not automatically at fault when other 
individuals in the finn engage in misconduct ofwhich he has no reason to be aware.',26 A CEO 
cannot operate effectively if he must continually second-guess factual data and information he is 
told by his direct reports. In fact, to find a failure to supervise based on this flag of omission 
would suggest that CEOs cannot rely on business line supervisors and must themselves ferret out 
misdeeds, despite assurances to the contrary. Setting such a standard contradicts the long
accepted concept ofdelegation and sets a standard ofdiligence that would paralyze CEOs. 

(ii) 	 Purported "Omissions" in the 3012 Summary Report and 3130 CEO 
Certification Submitted in 2010 were Not Red Flags 

The Division alleges that Delaney's March 31, 2010 3012 Summary Report appended to 
Mr. Yancey's CEO certification omitted two critical facts relating to PFSI's Rule 204 
compliance: (I) the results of the December 2009 Rule 3012 audit revealing Buy-In's Rule 
204T(a)/204(a) compliance failures; and (2) the ongoing, willful Rule 204(a) violations relating 
to long sales of loaned securities by Stock Lending.l7 The Division further claims Mr. Yancey 
"failed to ensure that the report discussed Penson's 'key compliance issues, as required by the 
Firm's WSPs.28 I find that there was no omission in the 3012 Report issued in 2010, nor any 
other "red flags" that would have warranted fo1low-up by Mr. Yancey. 

Mr. Yancey became aware of the Finn's issues with Buy-Ins department procedures at 
the January 28, 2010 quarterly 3012 meeting. As detailed above, that audit did not include any 
findings of"violations relating to long sales of loaned securities by Stock Lending."29 Thus, Mr. 

26 In the Matter ofSmartwood Hesse, Inc., Exchange Act Release No. 34-31212, SEC Docket 1SS1, 1992 WL 
252184, at *6 (September 22, 1992). 

l? OIP~ 44 
28 OIP'd79. 
19 OIP'J44. 
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Yancey could not have even known about purported "ongoing, willful" violations, let alone 
recognize their alleged omission :from the Summary Report. Further, the test indicated that buy
ins of customer fails executed by the Buy-In deparbnent were delayed, not that certain buy-ins 
were not happening at all. At the January 28, 2010 meeting, Mr. Alaniz, the Compliance officer 
responsible for the testing, assured Mr. Yancey that the issues identified in the audit were the 
focus ofprompt remediation. 

At another meeting on March 31, 2010, the same day he executed the Rule 3130 CEO 
certification, Mr. Yancey was again assured that remediation was undetway. In fact, the 
Division alleges: 

The meeting focused primarily on Penson's Rule 204T(a)/204(a) deficiencies in 
Buy Ins, but Delaney did not inform Yancey of the closely-related Rule 
204T(a)/204(a) violations relating to Stock Loan and long sales of loaned 
securities" and "[i]nstead, Delaney focused solely on remediation efforts relating 
to Buy Ins.30 

Again, it is unclear how Mr. Yancey would have become aware of non-compliant Stock 
Loan procedures or practices that were allegedly deliberately concealed from him or how he 
would know that ". . . Delaney, whom he supervised, might bear responsibility for those 
deficiencies.',31 Given these facts, I do not believe that the purported omission of "the ongoing, 
willful Rule 204(a) violations relating to long sales of loaned securities by Stock Lending" was a 
red flag to Mr. Yancey. 

The Division also states that Mr. Johnson's conspicuous absence from the March 31, 
2010 meeting regarding the December 2009 audit was another fact that should have prompted 
vigorous follow-up from Mr. Yancey.32 This does not constitute a red flag. In fact, testimony 
indicates that Mr. Johnson did not "refuse to attend" the meeting. Rather, the meeting invitation 
was declined because it was during business hours when Stock Loan personnel are largely 
occupied perfonning their job functions. Moreover, other testimony indicates Mr. Johnson sent 
two Stock Loan officers in his place, as suggested by the meeting invitation. Regardless, the 
absence of Mr. Johnson from the March 31,2010 meeting would not have been a red flag to Mr. 
Yancey given the assurances he received from Mr. Alaniz and Mr. Delaney that Mr. Johnson was 
not critical to the remediation discussions and that the issues uncovered by the audit related only 
to Buy-Ins' Rule 204(a) procedures. 

What Mr. Yancey did know was that there was a process in place to detect the Buy-Ins 
department's Rule 204(a) deficiencies. Part of that process involved assigning remediation to 
specific individuals in the appropriate business lines. As of March 31, 2010, Mr. Yancey was 
aware of audit findings regarding time delays for buy-ins, that an action plan was formulated, 
that relevant staff had agreed with the findings, and that remediation was underway by technical 
experts to be completed by July 2010. This is a reasonable process for responding to 3012 audit 

30 OIP~64. 
31 OIP'a74. 
32 OIP175. 
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deficiency findings and, in my opinion and experience, an industry practice relied upon by most 
CBOs. 

I do not believe there was an omission in the 3012 Summary Report regarding the results 
ofthe December 2009 Rule 3012 audit or that Mr. Yancey falsely certified the CEO certification. 
It is the responsibility of the CCO to assess whether any deficiency, or combination of 
deficiencies, identified by internal or external sources would have been important enough to 
merit the attention ofthe CEO. Mr. Delaney, as the CCO, had knowledge of all the exams and 
testing and the expertise to assess the materiality of the findings and, in fact, was responsible for 
compiling the report. Mr. Yancey, like most CEOs in the industry, relied on the report prepared 
by his CCO, and I believe his reliance was reasonable. 

Detennining "key compliance issues" for inclusion in the 3012 Summary Report involves 
judgment as to materiality and risk. Given the host of issues that came before Mr. Yancey on a 
daily basis, the issue of delayed buy-ins on a hyper-technical rule was likely (and reasonably) 
perceived to be a nuanced finding from an internal review that was currently being addressed. 
As noted above, it appears that an deficiencies identified in internal and external audits are 
tracked by the Compliance department The 3012 process would quickly become unwieldy if 
fimts included all regulatory and internal testing findings in their 3012 reports. Rather, I believe 
Mr. Yancey understood the 3012 testing issues to be appropriately subsumed within the section 
of the PFSI 3012 Summary Report that states "deficiencies from internal and external audits are 
tracked and assigned to the appropriate business unit for remediation." 

Indeed, the fact that his CCO did not highlight the Rule 204 issues in the 3012 Report 
served to underscore to Mr. Yancey that this particular issue was being addressed and 
remediated, consistent with the messages and assurances he was receiving from others. 
Therefore, it is my opinion that the lack of detail refiarding the December 2009 Rule 204 testing 
in the summary report was not a "glaring" omission. 3 The facts known to Mr. Yancey about the 
audit were that the compliance processes identified delays in effecting buy-ins. Mr. Yancey 
knew that, in response, PFSI's relevant supervisors had fonnulated an action plan, and 
remediation was underway, including follow-up testing. Thus, in my opinion, Mr. Yancey acted 
reasonably in relying on Mr. Delaney's preparation of the 3012 Summary Report and in signing 
the CEO certification. 

(iii) 	 Purported "Misrepresentations" in the OCIE Letter were Not Red 
Flags 

The Division claims that Mr. Yancey was aware ofanother significant red flag regarding 
Mr. Delaney's misconduct, specifically alleged misrepresentations to OCIE in November 2010. 
The Division asserts that Mr. Yancey knew the statement in the November 24, 2010 letter to 
OCIE that PFSI's Rule 204T processes were "reasonable" "effective'' and "performed as 
designed" was ''false in light of the 2009 audit results" and that these overt misrepresentations to 
OCIE were "an emergency beacon."34 In my opinion, this statement was not a red flag. 

33 OIPCJ 80. 
34 OIP fi182·83. 
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First, I disagree with the Division's characterization of Mr. Yancey's involvement in the 
November 24, 2010 OCIE response letter to the SEC's Reg SHO examination findings. In my 
experience, it would be hifstlY unusual for a CEO to participate in drafting a response to a 
regulatory deficiency letter. 5 This would be entirely within the purview of the CCO. The fact 
that Mr. Yancey was a recipient of emails circulating drafts of the OCIE response is consistent 
with his management style, which promoted open and frequent communication. 

Second, given the demands on any CEO's time, it would be unlikely that Mr. Yancey 
even read early drafts, which is entirely reasonable. If he did review early drafts, it is likely be 
did so without an eye for misrepresentations, but rather, to assure himself that the drafts were 
responsive to the questions asked. In my experience, CEOs do not often review documents 
anticipating misrepresentations - nor would that be a reasonable expectation. A CEO must be 
able to rely on his qualified staff and trust that they will adhere to the high standards of 
compliance upheld by the CEO. 

Finally, by the time Mr. Yancey saw the final draft, he would have reasonably concluded 
that his senior managers were effectively discharging their duties.36 The draft was produced by 
Brian Gover, a Vice President of Operations responsible for overseeing the Buy-Ins department. 
The draft had also been reviewed and approved by his CCO. As detailed at length above, Mr. 
Yancey had no awareness of Stock Loan Rule 204(a) compliance issues, and he was given 
multiple assurances of remediation regarding the Buy-Ins Rule 204(a) procedures. By 
November 2010, Mr. Yancey reasonably believed that the firm had "reasonable processes" that 
were "effective" and "performed as designed." The Finn had been in continuous, ongoing 
conversations with OCIE during the prior two years regarding these very issues. From my 
review of the documents, it appears PFSI was both prompt and fulsome in its disclosures and 
communications with OCIE. In fact, in an April 22, 2010 letter to OCIE, PFSI disclosed its 
difficulties with Rule 204(a) Buy-Ins compliance and its remediation efforts. Thus, there was no 
overt misrepresentation in the November 24, 201 0 letter and certainly no "emergency beacon'' to 
Mr. Yances; regarding Stock Loan's Rule 204(a) violations involving "long sales of loaned 
securities." 

B. 	 Bill Yancey Effectively Delegated Supervision of Mike Johnson, the Global 
SVP ofStock Lending, to Phil Pendergraft 

No single document can be relied on to determine whether a particular person is a 
supervisor. Rather, many courts employ the Gutfreund ''facts and circumstances" test for 
supervision. Courts have stated that "[d]etennining ifa particular person is a supervisor depends 
on whether, under the facts and circumstances of a particular case, that person has a requisite 
degree of responsibility, ability, or authority to affect the conduct of the employee whose 

35 OIP'iJ 82. 
36 See In the Matte,. ofTheodore W. Ul'ban, SEC Administrative Proceeding File 3-13655, Initial Decision Release 
No. 402 (AU Sept 8, 2010) (Urban did not just rely on the unverified representations of employees, he relied on 
continuous representations by multiple individuals in high level managerial roles, some ofwhom he had known for 
years, and had no reason to distrust). 
37 OIP'jj83. 
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behavior is at issue."38 Huff provides another meaningful principle that fits within the confines 
ofGutfreund: 

[A] supervisor for purposes of Section IS(b)(4)(E) ought to be defined by the 
Commission as a person at a broker-dealer who has been given (and knows or 
reasonably should know he has been given) the authority and responsibility for 
exercising such control over one or more specific activities of a supervised person 
which fall within the Commission's purview so that such person could take 
effective action to prevent a violation of the Commission's rules which involves 
such activity or activities by such supervised person.l9 

The statute requires a supervisory relationship and such a relationship can only be 
found in those circumstances when, among other things, it should have been clear 
to the individual in question that he was responsible for the actions of another and 
that he could take effective action to fulfill that responsibility.40 

Thus, while in some instances the identification of a supervisor may simply be a matter of 
reviewing positions in an organizational chart or supervisory chart, those documents are not 
definitive. 

It is fairly common for multi-entity financial organizations to have a business line 
reporting structure that cuts across legal entities. The organizational charts evidence Mr. 
Yancey's delegation of Mr. Johnson's supervision to Mr. Pendergraft when Mr. Johnson became 
a PWI employee and Global Head of Stock Loan. Various supervisory matrices also evidence 
this delegation. Moreover, the facts and clrcunlstances support a finding that Mr. Yancey 
effectively delegated supervision of Mr. Johnson, SVP of Global Stock Lending, to Mr. 
Pendergraft. Mr. Pendergraft had the requisite control and understanding, and Mr. Johnson 
himsel~ as well as other Stock Lending and PFSI employees, recognized Mr. Pendergraft as Mr. 
Johnson's supervisor. On the record testimony and other documentation that I reviewed supports 
this position. 

In August 2008, a Global Stock Lending department was established, which combined 
the stock lending departments of various subsidiaries, including PFSI. Mr. Pendergraft selected 
Mr. Johnson to head that department and transitioned Mr. Johnson into his reporting chain at 
PWI. An August 2008 email from Mr. Pendergraft to Human Resources confirmed this change. 
As part of Mr. Johnson's change in responsibilities and shift to PWI, both Mr. Yancey and Mr. 
Pendergraft understood that Mr. Pendergraft would undertake complete supervisory 
responsibility for Mr. Johnson. In my opinion, given Mr. Pendergraft's qualifications and 
expertise in Stock Lending, this was an effective, reasonable, and clear delegation ofsupervisory 

38 In the Maller ofJohn H. Gutfreund, eta/., 51 S.E.C. 93, 113 (December 3, 1992); In the Matter ofTheodore W. 
Urban, SEC Administrative Proceeding File 3-13655, Initial Decision Release No. 402 (AU September 8, 2010); In 
the Matter ofGeorge J. Kolar, 2002 SEC LEXIS 3420 (June 26, 2002). 
39 In the Matter of Huff, Securities and Exchange Release No. 29017, 1991 SEC Lexis 551 at *25M26 (1991) 
(concuning opinion ofCommissions Lochner and Schapiro). 
40 See id. at *18-19. 
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responsibilities by Mr. Yancey.41 The change in Mr. Johnson's surervisory chain is further 
confirmed by organizational charts throughout the period at issue.4 Additionally, countless 
emails over the period from 2008 to 20 11 demonstrate that Mr. Pendergraft was closely and 
actively supervising Mr. Johnson both as to the Global Stock Loan department and, specifically, 
to PFSI's stock lending activities. 

Email communications between Mr. Pendergraft and Mr. Johnson clearly evidence that 
Mr. Pendergraft had the "requisite degree of responsibility, ability, or authority to affect 
[Johnson's] conduct."43 Indeed, the categories ofcommunication between Mr. Johnson and Mr. 
Pendergraft constitute the epitome of supervision. Mr. Pendergraft and Mr. Johnson 
communicated regularly regarding: 

• client issues; 

personnel matters;• 
• compensation and bonuses; 

• regulatory issues; 

• revenue; 

travel plans; and• 
• industry issues. 

These communications demonstrate a clear and exclusive supervisory relationship between 
Mr. Pendergraft and Mr. Johnson. 

Former Commissioner and Chairman Mary Schapiro offered the following guidance: 
"[i]n our view the most probative factor that would indicate whether a person is responsible for 
the actions of another is whether that person has the power to control the other's conduct. ... 
Control ... is the essence of ..• supervision.',.w The supervisory communications between Mr. 

41 In a financial services firm, supervision rests, initially, with the CEO, unless and until he reasonably delegates 
supervisory responsibility by assigning experienced, qualified individuals to supervise the business activities of the 
firm. See Sheldon v. SEC, 45 F.Jd 1515, 1517 (lith Cir. 1995) ('7he president of a corporate broker-dealer is 
responsible for compliance with all ofthe requirements imposed on his firm unless and until he reasonably delegates 
particular functions to another person in that firm, and neither knows nor has reason to know that such person's 
performance is deficient."), quoting Universal Heritage Investments Corp.. 41 S.E.C. 839, 845 (1982) (finding 
securities firm's president had properly delegated duties). See also Joh11 B. Busacca Ill, Exchange Act Release No. 
63312, at 16 (Nov. 12, 2010) (The President ofa brokerage firm is responsible for the firm's compliance ••. "unless 
and until he or she delegates a particular function to another person in the finn, and neither knows nor has reason to 
know that such a person is not properly performing his or her duties."). 
42 The organizational charts reflect that Mr. Son may have also had some supervisory responsibility for Mr. 
Johnson. Mr. Son and Mr. Pendergraft were co-founders of Penson and jointly ran the company. It is my 
understanding that due to Mr. Pendergraft's demands as a CEO he relied on Mr. Son to assist in overseeing Stock 
Loan activities. In my opinion, in light of all the facts and circumstances, this does not negate or diminish Mr. 
Yancey's delegation ofsupervision to Mr. Pendergraft. 
43 In the Matter ofJohn H. Gutfreund, eta/., Sl S.E.C. 93, 113 (December 3, 1992). 
44 Speech at the March 1993 Securities Industry Association ("SIA") Compliance and Legal Seminar: "Broker
Dealer Failure to Supervise: Determining Who is a 'supervisor'" (March 24, 1993). 
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Pendergraft and Mr. Johnson demonstrate Mr. Pendergraft's control. Mr. Pendergraft, not Mr. 
Yancey, determined Mr. Johnson's compensation. Hiring decisions within the Securities 
Lending group were made by Mr. Johnson and Mr. Pendergraft, not Mr. Yancey. Mr. 
Pendergraft, not Mr. Yancey, directed Mr. Johnson on strategy and operations. 

Mr. Yancey's weekly meetings conducted with direct reports did not include Mr. 
Johnson, which supports Mr. Yancey's contention that he fully delegated responsibility for 
directly supervising Mr. Johnson to Mr. Pendergraft. Monthly Business Reviews ("MBRs") that 
Mr. Yancey submitted to PWI's management on behalf of PFSI were exclusive of Securities 
Lending activity. Rather, the MBR for Securities Lending for all subsidiaries was presented 
solely by Mr. Johnson, as the Global SVP of Securities Lending. PFSI employees also 
understood that Mr. Johnson reported into PWI. Mr. Johnson himself stated that during the 
relevant period, he reported to Dan Son and Phil Pendergraft. 

Moreover, the dozens of communications I reviewed illustrate Mr. Pendergraft was a 
reasonable, effective, and engaged supervisor ofMr. Johnson. I have not seen any materials that 
would indicate to Mr. Yancey that his delegation to Mr. Pendergraft was ineffective. Mr. 
Yancey had frequent contact with PWI executives and weekly meetings and communications 
with Mr. Pendergraft, yet I saw no concerns exchanged regarding Mr. Johnson that would rise to 
the level of a red flag. As discussed above, I disagree that any of the Division's assertions of 
"red flags" were red flags that would have alerted Mr. Yancey to Stock Loan Rule 204(a) 
violations. 

In conclusion, there is no reasonable basis to conclude that Mr. Yancey had any direct 
supervisory authority, other than his overarching responsibility as CEO of PFSI, for Mr. 
Johnson, the Global SVP of Securities Lending. Rather, the facts and circumstances are clear 
that complete supervisory responsibility for Mr. Johnson was delegated to Mr. Pendergraft. Mr. 
Pendergraft knew he had and, in fact, ex.ercised the requisite degree ofresponsibility, ability, and 
authority over Mr. Johnson. In my opinion, Mr. Pendergraft's supervision appeared reasonable 
and Mr. Yancey had no reason to believe that delegation was ineffective. 

Vlll. Conclusion 

I have reviewed the PFSI supervisory system and concluded that there were adequate 
procedures and systems for applying such procedures that would reasonably be expected to 
prevent and detect violations of the federal securities laws. I also find that Mr. Yancey 
reasonably discharged his duties and obligations under such procedures without reasonable cause 
to believe that such procedures and system were not being complied with. No matter how well
conceived and operated, no supervisory system can provide absolute assurance regarding 
achievement of its objectives or that all deficiencies will be identified and escalated as 
appropriate. There may always be instances where judgments made in good faith in hindsight 
will be deemed inappropriate. Therefore the standard is - are the procedures and controls 
reasonable such that Mr. Yancey was justified in relying on the supervisory system in place? I 
conclude that they were and that he was. 

I reserve the right to modify, supplement, or otherwise amend this report and the opinions 
expressed herein should I be provided with any additional documentation or infonnation 
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regarding this matter. Further, if requested by counsel, I may also offer rebuttal testimony in this 
matter. 

Financial Industry Service Group LLC 

, 
\ 
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EXHIBIT A- Facts and Data Reviewed 

In preparation of this report I reviewed the OIP and a variety of documents provided to 
me by Haynes and Boone, including: 

A copy ofthe Fonnal Order dated July 6, 2011. 


A copy ofthe Wells Notice to Yancey dated April 3, 2013. 


A copy of the Wells Submission from Yancey dated June 7, 2013, July 24,2013, 

September 18,2013, and March 10,2014. 


A copy ofthe Wells Submission from Delaney. 


A copy ofthe Wells Submission from Hasty dated May 23,2013. 


Copies ofthe investigative testimony ofthe following: 


o Eric Alaniz (4/13/2013) 


0 Thomas Delaney ( 4/4/2012, 8/28/2012, 7131/2013) 


0 Rudy DeLaSierra (4/3/2012, 1110/2013) 


0 Scott Fertig (9/10/2012) 


0 Brian Gover (8/16/20 11) 


0 Brian Hall (7/7/2011) 


0 Holly Hasty (4/4/2012, 8/3112012) 


0 Michael Johnson (1/1112013) 


0 Bart McCain (1/23/2013) 


0 Marc McCain (8117!2011) 


0 Kimberly Miller (4/3/2012, 8/31/2012) 


0 PhiI Pendergraft (9126/20 13) 


0 Summer Poldrack (8/1 0/2011) 


0 Angel Shofher (8/17/20 11) 


0 Lindsey Wetzig (8118/2011) 


0 Bill Yancey (1/23/2013) 


Copies ofthe Division's investigative and trial exhibits (Exs. 1-244). 


Copies ofYancey's trial exhibits (Exs. 501 -759). 


Copies of PFSJIPWI Organizational Charts for 2007 - 2011. 


Copies ofemails between Pendergraft and Johnson from 2008 - 20II. 


Copies ofFINRA Broker Check Reports for Pendergraft and Son. 
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Copies of other documents related to PFSI' s compliance and supervisory systems, 
including: 

o 	 Compliance department Written Procedures for 2008 - 201 I 
(PFSI2085406 & PFSI1380794). 

o 	 WSP Testing Remediation Tracking Log (PFSI1384546). 

o 	 Email from Eric Alaniz to Doug Gorenflo, dated October 14, 2009, re: 
3012 Test Result Registration and Licensing Department (PFSI1401731). 

o 	 Email from Eric Alaniz to Randy Mardell, dated March 17, 2010, re: 
Suitability Notification Remediation (PFSI1385030). 

o 	 Email from Eric Alaniz to Gary Weidman, dated September 24, 2010, re: 
Transmittal ofFunds Remediation (PFSI1397113). 

o 	 Email from Eric Alaniz to Bill Yancey, dated March 25,2009, re: Annual 
Certification ofCompliance and Supervisory Processes (PFSI2351991 ). 

A copy ofthe Declaration ofBrian Gover dated January 7, 2014. 

A copy ofthe cooperation agreement ofBrian Hall dated September 13,2013. 


A copy of the cooperation agreement of Rudy DeLaSierra dated September 17, 

2013. 


Copies of Brady Statements provided by the Division on June 30, 2014 and 

October 6, 2014. 


Expert Report ofDavid Paulukaitis. 
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EXHIBITB 

JUDITH POPPALARDO 

Financial Industry Service Group LLC 


703.465.4494 


Professional Experience 

Financial Industry Service Group LLC 2000-present 
Washington, D.C. 
Managing Partner 

Financial Industry Service Group LLC (''Finseg") provides regulatory consulting services in the 
area ofbroker-dealer and investment adviser compliance. Recent projects include: acting as the 
independent consultant on settlement-related regulatory audits; conducting internal 
examinations/investigations; drafting, revising and updating compliance policies and supervisory 
and internal control procedures; conducting anti-money laundering audits; and assisting firms 
with privacy, outsourcing and system assessment issues. In addition, Finseg principals have 
prepared firms for "culture of compliance" examinations by various SROs and the SEC, and 
have provided benchmarking services for finns seeking to establish "best practices." Finseg 
principals also have provided expert testimony on various topics for both regulators and financial 
services finns. 

Securities Industry Association 1996-2000 
Washington, D.C. 
Associate General Counsel 

Advised standing committees on regulatory and legislative initiatives. Helped committees 
influence initiatives through comment letters and meetings with regulators and legislators. 
Committees included: Self-Regulation and Supervisory Practices, Trading, Operations, and 
Market Structure. 

Securities and Exchange Commission 1991-1996 
Washington, D.C. 
Assistant Director 

Office ofCompliance Inspections and Examinations ("OCIE") 

Responsible for the organization and execution of the Commission's broker-dealer examination 

program and inspections ofthe self-regulatory organizations. 
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National Securities Clearing Corporation 1990-1991 
New York, NY 
Assistant General Counsel 

Responsible for ensuring compliance with federal laws and regulations governing clearing 
corporation operations. 

Securities and Exchange Commission 1986-1990 
Washington, D.C. 
Assistant Director 

Division ofMarket Regulation 

Conducted research, reviewed proposed rule changes by self-regulatory organizations, and 

supervised staff in the area ofoptions, exchange, and securities processing regulation. 


Professional Affiliations 


SIFMA Legal & Compliance Division, Member 


Licenses 


Virginia State Bar 


Regulatory Reviews Pursuant to SEC and FINRA Actions 


Finseg has been deemed acceptable by the SEC and FINRA to conduct over 25 regulatory 

reviews pursuant to administrative orders and letters ofAcceptance, Waiver and Consent. 


Prior Testimony and Expert Experience 


Regulatory Enforcement Matters: 


I served as an expert witness on behalf ofFINRA and NYSE Regulation in the following matters 

alleging violations offederal and SRO rules relating to anti-money laundering: 

ofEnforcement v. Sterne, Agee & Leach, Inc. (Disciplinary Proceeding No. 

FINRA Department of Enforcement v. Domestic Securities, Inc. (Disciplinary Proceeding No. 

NYSE Disciplinary Proceeding against Wedbush Morgan Securities, Inc. 

Litigation: 

I testified as an expert on behalf of the respondent in Alan R. Marcum v. First Allied Securities 
(EDD Case Nos. 4717640, 4686613 and 4796954) in a matter before the California 
Unemployment Insurance Appeals Board regarding the status of a registered person as an 
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independent contractor, a determination that turned on the supervisory control exercised by the 
respondent over the registered person's activities as required under SEC and FINRA rules. 

I served as an expert on behalf of the plaintiff in a matter alleging violations of the federal 
securities laws, Heritage Equity Group 401 (k) Savings Plan, et al., v. Mid-Atlantic Capital 
Corporation and Sungard Institutional Brokerage, Inc. The matter settled prior to trial. 

Arbitration: 

FINRA Case No. 11-02918, Alan R. Marcum v. Advanced Equities, Inc. et al. (testifying for 
respondent in a wrongful termination case scheduled for December 20 14). 

Publications 

Karen 0'Brien and Judith Pappalardo, "A Practical Guide to Implementing the New Books and 
Records Rules by the Foremost Industry Experts," Books and Records Manual, BD Week, 
August 2002. 

Brandon Becker, Cherie Macauley, Stuart Kaswell, and Judith Pappalardo, "Is It Time to 
Revamp the Current Regulatory Structure of the Markets" Journal of Investment Compliance, 
June 22,2000. 
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INTRODUCTION 


In this case, the Division seeks an unparalleled and unsupported extension of well

established supervisory standards, which, if allowed, would impose an insurmountable burden of 

due diligence on every regulated CEO in the United States' securities industry. The Division 

seeks to hold Bill Yancey, the former President and CEO of Penson Financial Services, Inc., 

responsible for failing to supervise two individuals based on violations of a highly technical rule, 

of which the SEC concedes Mr. Yancey was not made aware and were actively concealed from 

him. Not one witness supported the Division's theory of liability at trial. Instead of suing the 

individuals who violated the rule, the SEC has chosen to sue those who did not catch them. This 

is a classic example of a case that should never have been filed. 

The trial record overwhelmingly demonstrates that Yancey did not fail reasonably to 

supervise Michael Johnson because Johnson was not subject to his supervision-Yancey 

unequivocally and reasonably delegated supervision of Johnson to Phil Pendergraft. Almost a 

dozen witnesses testified to this fact. Indeed, Pendergraft himself admitted that he supervised 

Johnson. No evidence-including the erroneous supervisory matrix--can change the fact that 

Pendergraft was actively and comprehensively supervising Johnson. 

The Division also failed to prove that Yancey did not reasonably supervise Tom Delaney. 

It is undisputed that Yancey did not know about the underlying Rule 204(a) violations and that 

they were actively concealed from him. Instead, the Division asserts that four "red flags" should 

have alerted him to the violations. At trial the Division all but abandoned two of these pwported 

"red flags," and the remaining two deserve no better fate. The Division asserts that the results of 

a Rule 204(a) audit in December 2009 should have alerted Mr. Yancey to the violations, but the 

Division concedes that: (1) the audit did not test the transactions at issue in this case and (2) the 
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issues identified in the audit were promptly remediated. 

The trial record could not be more clear-Yancey was an engaged, accessible, ethical, 

and honest CEO, whose leadership fostered a culture of open communication, accountability, 

and integrity. For issues that rose to Yancey's attention, he responded reasonably and decisively. 

To find a failure to supervise on these facts would suggest that neither Yancey-nor any CEO

can rely on business line supervisors and properly qualified licensed individuals and experts, 

including supervisory delegates, to perform their duties. The Division seeks to advance a 

standard of omniscience for CEOs that ignores decades of settled case law, would cause 

uncertainty and confusion among senior-level managers at broker-dealers as to their supervisory 

responsibilities, and would significantly undermine long-standing concepts of reasonable 

supervision. The claims against Yancey should be dismissed. 

ARGUMENTS AND AUTHORITIES 

The background and facts of this case are set forth in Respondent Yancey's proposed 

findings of fact, pre-hearing brief, and expert reports. The applicable legal standards are set forth 

and organized in Respondent Yancey's proposed conclusions of law and pre-hearing brief. 

I. The Division Failed to Prove that Bill Yancey Failed to Supervise Michael Johnson. 

The trial record overwhelmingly demonstrates that Yancey did not fail reasonably to 

supervise Johnson because Johnson was not subject to his supervision-Yancey reasonably and 

appropriately delegated supervision of Johnson to Phil Pendergraft. Indeed, even if Johnson had 

been subject to Yancey's supervision, the Division's failure to supervise claim must fail because 

the record unequivocally establishes that Johnson was reasonably supervised. 
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A. Yancey reasonably delegated supervision of Mike Johnson to Phil Pendergraft. 

1. 	 Yancey clearly and unequivocally delegated supervisory responsibility for 
Mike Johnson to Phil Pendergraft. 

The president and CEO of a firm is responsible for the firm's compliance with all 

applicable requirements unless and until he reasonably delegates a particular function to another 

person in the firm, and neither knows nor has reason to know that such person is not properly 

performing his or her duties. 1 The Commission "has long recognized that individuals ... who 

may have overarching supervisory responsibilities for thousands of employees must be able to 

delegate supervisory responsibility ...."2 

Delegation of supervisory responsibility can be formal or informal. 3 Indeed, the act of 

delegation need not be ceremonial, or even written. 4 An informal delegation occurs when, 

through the actions and words of the involved parties, the parties understand that supervision has 

been delegated. 5 Courts consistently apply the test developed in Gutfreund and its progeny to 

determine whether supervisory responsibility has been appropriately delegated.6 Under 

1 John B. Busacca III, Exchange Act Release No. 63312,99 SEC Docket 34481,34496 (Nov. 12, 2010). 
2 In the Matter ofPatricia Ann Bellows, SEC Admin. Proc. File 3-8951, Initial Decision Release No. 128, 1998 WL 
409445, at *8 (July 23, 1998). 
3 In the Matter of Swartwood Hesse, Inc., Exchange Act Release No. 34-31212, SEC Docket 1557, 1992 WL 
252184 at *6 (Sept. 22, 1992) (where all parties testified about delegation of supervisory authority, Commission 
concluded president successfully delegated supervisory authority to another, even if no formal delegation and even 
if broker-dealer's trader testified that he had "no idea" whether president delegated his "compliance responsibility"). 
4 Swartwood, 1992 WL 252184 at *5 (Sept. 22, 1992) ("the fact that there was no written documentation to support 
this division of authority is not dispositive of the issue"); In the Matter ofRaymond James, SEC Admin. Proc. File 
3-11692, Initial Decision Release No. 296, 2005 WL 2237628 at * 47 (Sept. 15, 2005) ("The fact that [broker 
dealer's] CEO did not formally delegate to [delegatee] responsibility for the ... supervisory procedures does not 
change the fact that [delegatee] was responsible for supervising [supervisee]. [Delegatee] controlled [supervisee's] 
activities," and was responsible for hiring and firing supervisee) (Prop. COL 12). 
5Swartwood, 1992 WL 252184 at *6 (where all parties testified about delegation of supervisory authority, 
Commission concluded president successfully delegated supervisory authority to another, even if no formal 
delegation); In the Matter of Universal Heritage Invs. Corp., 41 S.E.C. 839, 845, 1982 WL 525157 at *5 (1982) 
(finding delegation where president delegated responsibility for day to day responsibility of firm to another) (Prop. 
COL 13). 
6 Bellows, 1998 WL 409445, at *9 (citing to the Huff test of "who had control over the individual acts of the 
[supervisee]" as the standard for deciding whether delegation has occurred, and using the Huff standard to conclude 
that president of broker-dealer had appropriately delegated supervisory authoritv to another individual, and, 
therefore, was not liable for failing to supervise individual) (citing Arthur James Huff, 43 SEC Docket 878, 891 
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Gutfreund, "determining if a particular person is a supervisor depends on whether, under the 

facts and circumstances of a particular case, that person has a requisite degree of responsibility, 

ability, or authority to affect the conduct of the employee whose behavior is at issue."7 An 

individual's ability to discipline; 8 advise regarding the particular regulatory rule at issue;9 affect 

the conduct at issue; 10 fire; 11 assess performance; 12 assign, direct, or approve activities;13 

promote;14 and approve leave15 are all indicia of supervisory authority over an employee. No 

one piece of evidence is dispositive ofdelegation. 16 

Here, the overwhelming weight of the evidence supports the conclusion that in August 

2008 Yancey delegated supervisory responsibility over Johnson to Pendergraft. It is undisputed 

(Mar. 28, 1991)); SEC v. Yu, 231 F.Supp.2d 16, 20-21 (D.D.C. 2002) (relying on Gutfreund to analyze whether 
president of broker dealer reasonably delegated supervisory authority and specifically noting that "the Commission 
has long taken the position that a person's classification as a 'supervisor' turns on 'whether, under the facts and 
circumstances of a particular case, that person has a requisite degree of responsibility, ability or authority to affect 
the conduct of employees'") (citing In the Matter ofGutfreund, Exchange Act Release No. 31554, 1992 WL 362753 
at *15 (1992)); In the Matter ofMidas Sec., LLC, Exchange Act Release No. 34-66200, 2012 WL 161938 at *13 
(Jan. 20, 2012) applying Gutfreund factors to analyze whether president delegated supervisory authority to 
subordinate and noting, "[i]n addition, [president] admitted that [subordinate] could not incur office expenses on 
behalf of the firm and could not hire, fire, or approve the registered representatives' leave from the office-i.e., 
indications that could otherwise signal [supervisee's] supervisory authority over the registered representatives"); 
Raymond James, 2005 WL 2237628, at *47 (in delegation case, citing both Huff and Gutfreund and noting that the 
"most probative factor as to whether a person is responsible for actions of another is the power to control another's 
conduct"). 
7 In the Matter ofJohn H. Gutfreund, 51 S.E.C. 93, 113 (Dec. 3, 1992); see also In the Matter of Theodore W. 
Urban, SEC Admin. Proc. File 3-13655, Initial Decision Release No. 402 (Sept. 8, 2010); In the Matter ofGeorge 
Kolar, 202 SEC LEXIS 3420 (June 26, 2002). 
8 See In the Matter ofRonald S. Bloomfield, Exchange Act Release No. 34-71632, 2014 WL 768828, at *11 (Feb. 
27, 2014) ("As we have held, an individual's ability to discipline and, especially, to fire an employee are indicia of 
supervisory authority over that employee."); see also Midas, 2012 WL 161938 at *13 & n.73 (Jan. 20, 2012); 
GeorgeJ. Kolar, 2002 WL 1393652, at *4 (June 26, 2002). 
9 In the Matter ofArthur James Huff, 1991 WL 296561 at *9. 
10 Ronald S. Bloomfield, 2014 WL 768828, at *11 ("With respect to the [branch office's] activities, [alleged 
supervisor] testified that he believed that he had "unfettered" authority to act as necessary, including the authority to 
dismiss [the supervisee], to "shut down" [the supervisee's] penny stock business, and to close the [branch office]."). 
11 See In the Matter ofStephen J. Horning, SEC Admin. Proc. File 3-12156, Initial Decision Release No. 318, 2006 
WL 2682464, at *1 0 (Sept. 19, 2006). 
12 See Urban, 2010 WL 3500928, at *27. 
13 See id. 
14 See id. 

15 See Midas, 2012 WL 161938, at *13. 

16 Swartwood, 1992 WL 252184 at *5 ("the fact that there was no written documentation to support this division of 

authority is not dispositive ofthe issue") (Prop. COL 18). 
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that prior to August 2008, Johnson reported to Yancey. 17 In August 2008, Penson combined the 

stock lending departments of its various subsidiaries, including PFSI, into a new Global Stock 

Lending department, and Johnson was promoted from PFSI to PWI to lead the new department. 18 

In connection with that combination and promotion, Yancey delegated-and Pendergraft 

accepted-supervisory responsibility over Johnson. Pendergraft then directed Penson's Vice 

President of Human Resources, Dawn Gardner, to move Johnson out of Yancey's organization 

(PFSI) and into Pendergraft's organization (PWI). 19 

The record is replete with evidence confinning that this delegation was clear and 

unequivocal. Penson's organization charts clearly reflect this delegation. Before August 2008, 

Penson's organization charts listed Johnson as a PFSI employee reporting to Yancey.20 After 

August 2008, however, Penson's organization charts listed Johnson on the same level as Yancey, 

reporting to Pendergraft, Engemoen, and Son. 21 

Johnson, Pendergraft, and Yancey all unequivocally confirmed the delegation. Johnson 

testified that after he was promoted to PWI in August 2008 he no longer reported to Yancey-he 

was supervised by and reported to Pendergraft and/or Dan Son.22 Indeed, Johnson regularly 

17 See Stip. FOF 118; Ex. 555; see also Gardner Test. at 1148:23-1149:2 ("Q: Prior to August 2008, who did Mike 
Johnson report to? A: Bill Yancey. Q: And who was Mike Johnson supervised by? A: Bill Yancey ...."). 
18 Gardner Test. at 1149:3-13 ("Q: Was Mike Johnson moved into the PWI organization at some time? A: Yes, he 
was. Q: Do you know about when that was? A: August of 2008."); Yancey Test. at 947:3-948:22 ("A: ... In the 
summer of 2008, Mr. Pendergraft came to me and cast a big vision for developing a global security lending Senior 
Vice President role ... and he said, and I want Mike Johnson to run that group."). 
19 See Ex. 608 (August 2008 email from Pendergraft: "Effective with the 8/31 payroll, Mike Johnson should be 
moved to PWI payroll, and his salary adjusted to 600k per year."); Gardner Test. at 1150:16-20 ("Q: What do you 
recall about this document? A: It was instructions from Phil for me to move Mike Johnson over from PFSI to PWI .. 
.")(Prop FOF 98). 
20 Ex. 555 (Prop. FOF 99). 
21 Ex. 571 (Prop. FOF 1 00). 
22 Stip. FOF 83, 84; Johnson Test. at 537:15-538:5 ("Q: Did you tell [the Division] that after you were promoted to 
the PWI position, that the only supervisor you had was either Phil Pendergraft or Dan Son? A: Yes .... Q: And 
during that period of time, did you only have one supervisor, and was that either Mr. Phil Pendergraft or Mr. Dan 
Son? A: Yes. Q: And you told them that? A: I believe so.") (Prop. FOF 6). 
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boasted to others that he reported directly to Pendergraft.23 Pendergraft himself admitted that 

when Johnson was moved out of the PFSI organization in August 2008 he became one of 

Pendergraft's direct reports. 24 Pendergraft further admitted that he and Yancey spoke multiple 

times about this transition and that, after the move, Pendergraft directed and controlled Johnson's 

activities, including his PFSI activities.25 Yancey confirmed that the delegation was clear, 

comprehensive, and unconditional: 

And so I said, so you want to move him under you. And I said, is he going to 
continue to be engaged in Penson Financial Services matters? And he said, oh, 
yes. And I said, so you're going to move that department? You're going to let 
him continue to supervise there? Yes. Then you're going to move that 
department under your supervision? And he said, yes. And I said, so you become 
the supervisor for this whole area? And he said, yes, without any limitations. So 
I fully delegated it to him. He accepted that delegation. And then there became a 
pattern and practice of follow-up routine communication between Phil and I to 
ensure that-that his supervision was adequate and-and appropriate. 26 

Q: But did Phil very clearly state to you that he would be Mike Johnson's 
supervisor? 

A: Yes, ma'am. 
Q: Did he in any way suggest he was taking on only part of a role or carving 

23 Gardner Test. at 1152:1-6 ("Q: Was Mike Johnson proud of who he reported to? A: Yes, he was ... he told 
everyone that he was ... reporting to Phil Pendergraft at Penson Worldwide."); McCain Test. at 2182:5-15 ("Mike 
made it clear to everybody that he reported to Phil. There wasn't any question as to who reported to who. If 
anybody had any question, Mike would set you straight real fast"); Hasty Test. at 1743:25-1744:6 ("Q:...you said 
Mike said he reported to Phil Pendergraft ... Would you say he would brag about who he reported to? A: Yes."); 
1794:24-1795:4 ("I mean, Mike Johnson is not a quiet person. He was very vocal about who he reported to and 
where he got his directions ...."); Delaney Test. at 1338:2-1338:13 (Prop. FOF 101). 
24 Pendergraft Test. at 1512:10-21 ("Q: ... At any time ... do you recall saying to Mr. Yancey that you wanted to 
put Mr. Johnson under you, that you wanted to take him and put him under you for a global purpose? A: Well, I'm 
sure that whenever Mr. Johnson .. .whenever I picked up Mr. Johnson as direct report, I'm highly confident that I 
talked with Mr. Yancey about it. .. I'm sure that whenever that was that I did pick up that direct report, I'm sure 
there were conversations about that."); 1462:1-7 ("Q: Did you, from 2008 to 2011, supervise Mr. Johnson in his 
supervision of PFSI's stock lending? A: Well, to the extent that Mr. Johnson provided-well, in certain ways, yes. 
The PFSI stock lending business rolled up to Mr. Johnson, and Mr. Johnson would have rolled up to me or to 
somebody else at the-- in the global organization.") (emphasis added) (Prop. FOF 20). 
25 Pendergraft Test. at 1512:11-21 ("Q: [D]o you recall saying to Mr. Yancey that you wanted to put Mr. Johnson 
under you, that you wanted to take him and put him under you for a global purpose? A: Well, I'm sure that ... 
whenever I picked up Mr. Johnson as [a] direct report, I'm highly confident that I talked with Mr. Yancey about it.") 
(Prop. FOF 20); see also 1513:5-7 ("in this time frame that Mr. Johnson reported to me, he would have largely taken 
his direction from me."); 1521:1-11 ("If supervise means give guidance on how to properly run the Stock Loan 
Department of PFSI in Dallas, how would you answer the question? A: Then I would say that I provided 
supervision to Mr. Johnson.") (emphasis added) (Prop. FOF 14). 
26 Yancey Test. at 948:9-22 (Prop. FOF 21) (Prop. FOF 6). 
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up that responsibility in any way? 
A: 	 No, he didn't. And anything less than full delegation would not have been 

okay with me. 27 

That all three of the individuals involved recognized and acknowledged the delegation 

unequivocally demonstrates that Yancey reasonably delegated supervisory responsibility over 

Johnson to Pendergraft.28 

Other witnesses confirmed that the delegation was unambiguous. Dawn Gardner-the 

most senior human resources officer at Penson-testified that nobody at Penson was confused 

about the delegation: 

Q: Prior to August 2008, who did Mike Johnson report to? 
A: Bill Yancey. 
Q: Was Mike Johnson moved into the PWI organization at some time? 
A: Yes, he was. 
Q: Do you know when that was? 
A: August of2008. 
Q: Did Mike Johnson remain in the PWI organization after that period of time? 
A: Yes he did. 

Q: 	 Who was Mike Johnson's supervisor during the time period August 2008 through 
November of2011? 

A: 	 Phil Pendergraft. 

Q: 	 [A ]re you aware of anyone in the company that was confused about who 
supervised Mike Johnson? 
No.29A: 

Delaney testified that Pendergraft explicitly agreed to supervise Johnson in connection with 

27 Yancey Test. at 1846:12-19 (Prop. FOF 21) (Prop. FOF 6). 
28 Midas, 2012 WL 161938 (finding no delegation in part based on testimony of the proposed delegatee); In the 
Matter ofJohnny Clifton, SEC Admin. File No. 3-14266, Exchange Act Release No. 34-69982, 2013 WL 3487076 
at *12 (July 12, 2013) (taking into account testimony of primary violator in deciding whether supervision had been 
delegated); Swartwood, 1992 WL 252184 at *6 (where all parties testified about delegation of supervisory authority, 
Commission concluded president successfully delegated supervisory authority to another, even if no formal 
delegation); Paulukaitis Test. at 488:18-24 ("A: ... if an individual knows that they're responsible to go to a 
particular supervisor - a particular principal would be the better way -- that's the person I would go to in order to 
deal with a question that I have about a particular area; that could be a factor in determining whether that principal 
is, in fact, a supervisor"). 
29 Gardner Test. at I I 48:23- I I 49: I 0; I 150:3-6; I I 53:24- I I 54:2 (Prop. FOF I 02). 
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Johnson's promotion to PWI.30 And Bart McCain similarly testified that Pendergraft 

unequivocally agreed to supervise Johnson-"Mike made it clear to everybody that he reported 

to Phil"-"[t]here wasn't any question as to who reported to who."31 

Pendergraft's actions prove this point. After the August 2008 delegation Pendergraft 

actively, consistently, and comprehensively supervised Johnson in every aspect of his job, 

including regulatory matters. Pendergraft admitted that he evaluated and reviewed Johnson's 

performance.32 He disciplined Johnson. 33 He approved Johnson's budget and compensation.34 

He could overrule or override Johnson's decisions. 35 He advised Johnson on customer relations 

issues, business development plans, and customer client relation plans and budgets. 36 He 

instructed Johnson regarding PFSI firm financing and lending balances. 37 And he approved 

Johnson's travel budget and scrutinized his expenses.38 Pendergraft further admitted that he 

performed all of these activities within the context of Johnson's responsibilities for PFSI's Stock 

Lending department. 39 These actions conclusively demonstrate that Pendergraft had the 

"requisite degree of responsibility, ability, or authority to affect the conduct" of Johnson and 

30 Delaney Test. at 1332:3-7 ("Q: Okay. Did you understand that with that transition, that Mr. Yancey and Mr. 

Pendergraft had agreed that Mr. Pendergraft would be the supervisor for Mr. Johnson? A: Yes."). 

31 McCain Test. at 2182:3-16. 

32 Ex. 565 (emails between Pendergraft and Johnson discussing Johnson's performance); see also Pendergraft Test. 

at 1529:6-1534:1 (Prop. FOF 9). 

33 Ex. 668 (email from Pendergraft to Johnson discussing breach of internal policies); see also Pendergraft Test. at 

1529:6-1534:1 (Prop. FOF 9). 

34 Exs. 521, 627, 684, 791, 796, 797, 809, 506, 527, 590, 636, 664 (emails approving Johnson's compensation 

budget and requesting report on revenue and expenses of PFSI stock loan); see also Pendergraft Test. at 1529:6
1534:1 (Prop. FOF 9). 

35 Exs. 783 (Johnson seeking Pendergraft's approval); 788 (Pendergraft directing Johnson to implement charges); 

790 (directing Johnson to obtain financing); see also Pendergraft Test. at 1529:6-1534:1 (Prop. FOF 9). 

36 Exs. 793, 794, 795, 801, 707, 741, 502, 591 (emails from Pendergraft advising Johnson regarding client relations 

and approving business development plans); see also Pendergraft Test. at 1529:6-1534:1 (Prop. FOF 9). 

37 Exs. 780, 790, 803, 804, 806, 515, 607 (emails from Pendergraft instructing Johnson regarding financing and 

lending balances); see also Pendergraft Test. at 1529:6-1534:1 (Prop. FOF 9). 

38 Ex. 517 (email from Pendergraft approving Johnson's travel expenses); 550 (email from Pendergraft requesting 

information from Johnson on recent expense report); see also Pendergraft Test. at 1529:6-1534:1 (Prop. FOF 9). 

39 Pendergraft Test. at 1536:21-1537:4; 1528:5-1534:9 (agreeing that he performed specific activities) (Prop. FOF 

9). 
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was, therefore, Johnson's supervisor.40 

Furthermore, nobody at Penson was confused about who supervised Mike Johnson. 

Witness after witness after witness confirmed that Pendergraft supervised Johnson: 

Witness Testimony Cite 

Q: Here is what I want to know. It sounds to me like you're saying, Look, I 1519:22
dealt a lot with Mr. Johnson and I supervised Mr. Johnson, and Mr. Johnson 
had responsibilities at PWI Canada and he had responsibilities at PFSI Dallas, 
and I supervised him with respect to those responsibilities. But if-when it 
comes to regulatory and compliance supervision at PFSI, not me; is that fair? 

1520:7 

Phil A: Or at any other organization. 1521:7
Pendergraft Q: Or at any other organization. Okay. 

A: That's correct. 

*** 
Q: If supervise means give guidance on how to properly run the Stock Loan 
Department ofPFSI in Dallas, how would you answer the question? 
A: Then I would say that I provided supervision to Mr. Johnson. 

11 

Q: Did you tell them that after you were promoted to the PWI position, that the 537:15

Mike 

only supervisor you had was either Phil Pendergraft or Dan Son? 
A: Yes. 

18 

Johnson 
Q: And [during the relevant time period], did you only have one supervisor, 537:25
and was that either Mr. Phil Pendergraft or Mr. Dan Son? 
A: Yes. 

538:3 

Bill Yancey 
Q: But did Phil very clearly state to you that he would be Mike Johnson's 
supervisor? 
A: Yes, ma'am. 

1846:12
14 

Dawn 
Gardner 

Q: Who was Mike Johnson's supervisor during the time period August 2008 
through November of 2011? 
A: Phil Pendergraft. 

1149:14
16 

40 Bellows, 1998 WL 409445, at *9 {citing to the Huff test of "who had control over the individual acts of the 
[supervisee]" as the standard for deciding whether delegation has occurred, and using the Huffstandard to conclude 
that president ofbroker-dealer had delegated supe~Visory authoritv to another individual, and, therefore, was not 
liable for failing to supervise individual) {citing Arthur James Huff, 43 SEC Docket 878,891 {Mar. 28, 1991)); SEC 
v. Yu, 231 F.Supp.2d at 20-21 {relying on Gutfreund standard to conclude that president of broker-dealer had not 
delegated his supervisory authority. The court specifically noted that "the Commission has long taken the position 
that a person's classification as a 'supervisor' turns on 'whether, under the facts and circumstances of a particular 
case, that person has a requisite degree of responsibility, ability or authority to affect the conduct of employees"' 
and relied on facts and circumstances showing that president retained power to "affect the conduct of the 
employee[s] whose behavior is at issues," "advis[e] on compliance issues," and "consult[] on issues including the 
termination of registered representatives, the supervision of compliance personnel and the hiring of a compliance 
Inspector'') {citing In the Matter ofGutfreund, 1992 WL 362753 at *15 {1992)); Midas, 2012 WL 161938, at *13 {in 
conducting delegation analysis, Commission looked to the Gutfreund factors when deciding whether president had 
delegated supervisory authority to alleged delegatee. The Commission stated "[i]n addition, [president] admitted 
that [alleged delegatee] could not incur office expenses on behalf of the Firm and could not hire, fire, or approve the 
registered representatives' leave from the office-i.e., indications that could otherwise signal [alleged delegatee's] 
supervisory authority over the registered representatives"); see also {Prop. FOF 12, 13). 
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Tom 
Delaney 

Q: And did you have any ambiguity whatsoever about who Mike Johnson 
reported to? 
A:No. 
Q: And who did Mike Johnson report to? 
A: Phil Pendergraft. 

1216:25
1217:4 

Lindsey 
Wetzig 

Q: Were you surprised to get an instruction from Mr. Johnson that was 
conveying an instruction from Mr. Pendergraft? 
A: No, sir, not at all. 
Q: That was a fairly common occurrence, was it not? 
A: It was common, yes, sir. 

417:7-13 

Rudy 
DeLaSierra 

Q: Mr. DeLaSierra, given your personal observations and the documents 
we've discussed, in our experience with supervisors, you would agree that Mr. 
Pendergraft was supervising Mr. Johnson? 
A: Yes. 
Q: Okay. And, indeed, that supervision extended to PFSI activities? 
A: Yes. 

302:22
303:4 

Holly 
Hasty 

Q: [Y]ou were never confused about who supervised Mike Johnson; is that 
right? 
A: I was not, no. 
Q: Okay. Who was that? 
A: Phil Pendergraft. 
Q: And you are not aware of anyone at Penson who was confused about Mike 
Johnson's supervisor? 
A:No. 

1794:1-8 

Q: Who was Mike Johnson's supervisor? 2181:19

Bart 

A: Phil Pendergraft. 

*** 
Q: How did you come to that understanding? 

20 

McCain A: That's like asking why water is wet. That's just the way it was. You know, 2182:10
Phil told me and-and clearly, Mike made it clear to everybody that he 
reported to Phil. There wasn't any question as to who reported to who. If 
anybody had any question, Mike would set you straight real fast. 

16 

Kim Miller 
Q: If you had been asked by Mr. Warner in either of your prior two testimonies 
about who supervised Mike Johnson, what would you have told him? 
A: He reported to Phil Pendergraft. 

2585:9
12 

Brian Hall Brian Hall told the Division that Michael Johnson reported to Phil Pendergraft. Ex. 446 

And lest there be any doubt-Pendergraft himself admitted that he supervised Mike 

Johnson: 

Q: 	 If supervise means give guidance on how to properly run the Stock Loan 
Department ofPFSI in Dallas, how would you answer the question? 

A: 	 Then I would say that I provided supervision to Mike Johnson.41 

A: 	 I think I was also clear that Mr. Johnson reported to me for his-for the majority 
ofhis job responsibility.42 

Pendergraft Test. at 1521:7-11 (Prop. FOF 14). 
42 Pendergraft Test. at 1519:5-7. 
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Q: 	 Did you, from 2008 to 20 II, supervise Mr. Johnson in his supervision of PFSI' s 
stock lending? 

A: 	 Well, to the extent that Mr. Johnson provided-well, in certain ways, yes. The 
PFSI stock lending business rolled up to Mr. Johnson, and Mr. Johnson would 
have rolled up to me or somebody else at the-in the global organization.43 

2. 	 Pendergraft supervised every aspect of Johnson's job, including 
regulatory and compliance functions. 

Not swprisingly, the only witness who even intimated that Yancey also supervised 

Johnson was Pendergraft-and even he struggled to articulate it. Pendergraft admitted that he 

supervised Johnson with respect to every operational aspect of his job. But he disclaimed 

responsibility for supervision of Johnson's "regulatory and compliance" functions.44 

Pendergraft's testimony doesn't pass the smell test-it fails under the facts, the law, and 

common sense. 

Pendergraft's attempt to disclaim responsibility for supervision of Johnson's regulatory 

and compliance activities is overwhelmingly contradicted by the evidence. The trial record 

establishes that Pendergraft reprimanded Johnson regarding internal policies and regulatory 

considerations.45 Pendergraft directed Johnson to report to him regarding meetings with 

regulators.46 Pendergraft consulted with Johnson about Rule 204 issues.47 Pendergraft provided 

guidance to Johnson about Reg SH0.48 Pendergraft even revised and edited communications to 

43 Pendergraft Test. at 1462:1-7. 

44 Pendergraft Test. at I 519:22-1520:7 ("Q: ... It sounds to me like you're saying, Look, I dealt a lot with Mr. 

Johnson and I supervised Mr. Johnson, and Mr. Johnson had responsibilities at PWI Canada and he had 

responsibilities at PFSI Dallas, and I supervised him with respect to those responsibilities. But if- when it comes to 

regulatory and compliance supervision at PFSI, not me; is that fair? A: Or at any other organization. Q: Or at any 

other organization. Okay. A: That's correct."). 

45 Ex. 668 (email from Pendergraft to Johnson discussing breach of internal policies). 

46 Exs. 563,638 (emails from Johnson to Pendergraft reporting on FINRA reviews). 

47 Ex. 730 (email from Johnson to Pendergraft regarding easy to borrow lists and regulatory criteria). 

48 Johnson Test. at 541:17-544:10 ("Q: Did you talk with Mr. Pendergraft about Reg SHO? A: Yes. Q: Would Reg 

SHO only have applicability to the broker-dealer Stock Loan function? A: Yes.") (Prop. FOF 1 0). 
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PFSI's correspondents regarding Rule 204.49 Nowhere in the record is there any evidence of 

Pendergraft referring these regulatory issues to Yancey. Not one document reflects an instance 

wherein Pendergraft referred Johnson to Yancey for assistance with a regulatory or compliance 

matter. All of the evidence establishes that Pendergraft supervised Johnson with respect to every 

aspect ofhis job, including regulatory and compliance. 

Multiple witnesses also confirmed this fact. Bill Yancey, Holly Hasty, Dawn Gardner, 

Tom Delaney-all of these witnesses testified that Pendergraft accepted full responsibility for 

Johnson's supervision absolutely and unconditionally.50 Pendergraft's disingenuous attempt to 

accept the delegation for every aspect of Johnson's supervision except the one aspect that would 

expose him to liability is demonstrably absurd. 

Nor does the law allow Pendergraft to disclaim responsibility for supervising Johnson's 

regulatory and compliance activities. Under Gutfreund, "determining if a particular person is a 

supervisor depends on whether, under the facts and circumstances of a particular case, that 

person has a requisite degree of responsibility, ability, or authority to affect the conduct of the 

employee whose behavior is at issue. "51 Here, the facts and circumstances conclusively 

demonstrate that Pendergraft controlled Johnson's conduct with respect to regulatory and 

compliance matters. 5 
2 Therefore, as a matter of law, Pendergraft was Johnson's supervisor for 

regulatory and compliance matters, including for the conduct at issue. 

49 
Ex. 813 (Pendergraft providing revisions on a Special Compliance Memorandum regarding Rule 204). 

50 
Yancey Test. at 1846:12-19 .("Q: But did Phil very clearly state to you that he would be Mike Johnson's 

supervisor? A: Yes, ma'am. Q: Did he in any way suggest he was taking on only part of a role or carving up that 
responsibility in any way? A: No, he didn't. And anything less than full delegation would not have been okay with 
me."); Hasty Test. at 1746:913 ("Q: Did you ever believe that Mr. Pendergraft supervised Mr. Johnson from an 
operational perspective, and not from a regulatory or compliance perspective? A: No. I don't believe you can 
separate the two."); Gardner Test. at 1152:7-15 ("Q: And did Phil Pendergraft supervise Mike Johnson's Stock Loan 
activities? A: Yes, he did. Q: Did he supervise Mike Johnson's PFSI Stock Loan activities? A: Yes."); see also 
Delaney Test. at 1334:16-1336:13 (Prop. FOF 21, 22). 
51 Gutfreund, 51 S.E.C. 93, 113; see also Urban, Initial Decision Release No. 402; Kolar, 202 SEC LEXIS 3420. 
52 

Exs. 668, 563, 638, 730, 813; Johnson Test. at 541:17-544:10 ("Q: Did you talk with Mr. Pendergraft about Reg 
SHO? A: Yes. Q: Would Reg SHO only have applicability to the broker-dealer Stock Loan function? A: Yes."). 
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Furthermore, the law does not allow a delegatee to disclaim responsibility for regulatory 

and compliance matters. As Ms. Pappalardo testified, in her entire career she had never heard of 

a delegation along the lines ofwhat Pendergraft described: 

Q: Have you ever heard of a delegation along the lines of what Mr. Pendergraft 
described, which is a delegation of operations and business functions, but not 
regulatory and compliance functions? 

A: . . . I feel really strongly that-that you just can't parse the business activities 
from the regulatory requirements. It's a highly regulated industry. Just about 
everything is regulated right down to time off. There's, you know, a requirement 
that .. traders have to take a certain amount of time off. So it's really very hard to 
parse those two. 

Q: And my question is really about your industry experience as well. Have you seen 
that before? Is that common? 

A: I've never seen it. No, no. I've never seen it. 53 

Pendergraft's attempt to disclaim responsibility for Johnson's supervision on regulatory 

matters also defies common sense. Under Pendergraft's logic, supervisors could easily avoid 

liability simply by delegating "regulatory and compliance supervision" to others who may be far 

removed from the day-to-day activities of those they supervise. Moving the supervisor farther 

away from the day-to-day activities of their supervisee would increase the possibility of 

misconduct exponentially, as the supervisor would have less visibility to potential misconduct. 

Such a system would turn well-established supervision standards on their head and remove 

supervisory responsibility from those closest to-and most able to prevent and detect-potential 

misconduct.54 

3. The delegation was reasonable. 

In addition to being clear and unequivocal, Yancey's delegation of supervisory 

responsibility over Johnson to Pendergraft was reasonable. There is remarkably little in dispute 

about this. The delegation of supervisory responsibility is reasonable when: (1) the person to 

53 Pappalardo Test. at 1999:8-24; see also McCain Test. at 2203:10-17 (Prop. COL 41). 

54 "The evolution of the supervision standards is a triumph of common sense that makes oversight of the market 

more responsible, more accountable, and more practical." Bellows, 1998 WL 409445, at *9. 
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whom the responsibilities are delegated possesses sufficient knowledge and experience to 

perform those functions in a satisfactory manner and (2) the person who has delegated 

supervisory responsibilities to another takes reasonable steps to ensure that the functions 

delegated are being performed in a reasonable manner. 55 

Here, there is no dispute about the standard-the parties stipulated to it.56 Second, the 

Division does not dispute that Pendergraft was qualified to supervise Johnson. The parties 

stipulated to this as well.57 Third, there is no dispute that Yancey routinely and vigorously 

followed up on his delegation. Accordingly, Yancey's delegation of supervisory responsibility 

over Johnson to Pendergraft was reasonable. 

a. 	 It is undisputed that Pendergraft was qualified to supervise 
Johnson. 

Pendergraft had sufficient knowledge and experience to supervise Johnson. The Division 

has stipulated to this fact. 58 

b. 	 Yancey consistently and actively followed up on Pendergraft's 
supervision of Johnson. 

Follow up is reasonable where the delegator meets with the delegatee about the 

performance of the individual for whom supervisory responsibility was delegated and receives 

no indication of wrongdoing.59 Similarly, evidence of reasonable follow up includes the 

delegator checking in with the delegatee regarding the performance of the individual for whom 

55 Stip. COL 9; see also Bellows, 1998 WL 409445, at *8. 

56 Stip. COL 9. 

51 Stip. FOF 82. 

58 Stip. FOF 82. (See, e.g., Gover Test. at 178:18-179:15; Gardner Test. at 1153:2-12; Pendergraft Test. at 1526:23
1527:5; Yancey Test. at 1813:10-18). 

59 

See Universal Heritage Invs. Corp., 1982 WL 525157, at *2 (finding no failure to supervise where president of 

broker-dealer delegated supervisory authority to another and president "met with [delegatee] several times a month 

to discuss the firm's operations."); In the Matter ofSwartwood Hesse, Inc., 1992 WL 252184 at *5 (Sept. 22, 1992) 

(delegator not liable for failing to supervise when "the record does not show that, during the relevant period, 

[president] had the slightest indication of any irregularity in [supervisee's] activities, that any irregularity was 

brought to his attention, or that he had reason to believe he could not trust [delegatees] to perform his functions in a 

proper manner"). 
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supervisory responsibility was delegated. Neither of these two points are disputed-Paulukaitis 

and Poppalardo agree on both of these points. 60 

And that is exactly what happened here. Pendergraft admitted that he and Yancey met 

regularly and discussed Johnson's performance in those meetings. 61 Pendergraft further admitted 

that Yancey "routinely checked in" with him regarding his evaluation and review of Johnson's 

performance; his disciplining of Johnson; his approvals of Johnson's budget and compensation; 

his advice to Johnson on customer relations issues, business development plans, and customer 

client relation plans and budgets; his instructions to Johnson regarding PFSI fmn fmancing and 

lending balances; and his approvals of Johnson's travel budget and expenses.62 Indeed, 

Pendergraft agreed that Yancey monitored his supervision of Johnson's activities and believed 

that Yancey acted reasonably in ensuring that Johnson and the stock lending group were properly 

conducting business in accordance with the securities laws. 63 

60 Paulukaitis Test. at 485:1-16 ("Q: ... You would agree that if the delegator and the person to whom supervision 
was delegated had meetings to discuss that- that individual's performance, that would be evidence of the delegator 
taking reasonable steps to follow up on the delegation? A: That would be part of that process, yes. Q: And, for 
example, if the delegator had - was routinely checking in with the person to whom supervision had been delegated, 
that would be evidence of a delegator following up on the delegation? A: It could be, yes. Q: That's something 
you've seen in your experience? A: Yes."); Poppalardo Test. at 1990:25-1991:22 ("A: So if you-- if you have a 
wholesale delegation to another individual? Q: Right. A: ... You know, you're delegating something because you 
believe that the person has the experience ... you talk to the person and you decide that this person is going to carry 
out these responsibilities. And then once you've delegated, you have sort of an ongoing responsibility to make sure 
that that delegation is reasonable. And unless something comes to mind in your meeting with the person and there's 
an opportunity for you through your testing process and interactions to become aware of any problems that there 
might be ... it's entirely appropriate."). 
61 Stip. FOF 88; Pendergraft Test. at 1535:23-1536:1 ("A: I met with Mr. Yancey regularly and discussed Mr. 
Johnson's performance in some of those meetings."); see also 1536:21-1537 ("Q: ... Do you agree that as a result of 
your regular conversations with Mr. Yancey that Mr. Yancey knew that you were involved in those kinds of 
activities with Mr. Johnson? A: I think that for the period of time that I was -- that Mr. Johnson reported to me, I 
believe that Mr. Yancey knew that I was involved in the activities that we discussed ...."). 
62 Pendergraft Test. at 1537:5-10 ("Q: ... Mr. Yancey routinely checked in with me regarding those activities, and I 
believe acted reasonably in ensuring that Mr. Johnson and the Stock Lending group were properly conducting 
business in accordance with the securities laws. A: I believe that.") (Prop. FOF 11). 
63 Pendergraft Test. at 1540: 10-20 ("Q: In all of my dealings with Mr. Yancey he always placed compliance at the 
forefront of PFSI's business practices. A: Yes. Q: I observed him properly and diligently supervising the PFSI 
business by assigning responsibility as appropriate and following up. A: Yes, sir. Q: In that regard, I believe that 
Mr. Yancey acted as a reasonable CEO of a broker-dealer. A: Yes, sir, I believe that."); Pendergraft Test. at 
1537:5-10 ("Q: Fair enough. Mr. Yancey routinely checked in with me regarding those activities, and I believe 
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Yancey's testimony corroborates Pendergraft's testimony. Yancey testified that after the 

delegation he and Pendergraft engaged in a pattern and practice of routine follow up to discuss 

Johnson's performance.64 Yancey and Pendergraft talked at length about Johnson's performance 

and whether Johnson was meeting expectations.65 Yancey also attended weekly meetings with 

Pendergraft and Johnson wherein Johnson reported in his capacity as global head of securities 

lending. This allowed Yancey to assess Pendergraft's interaction with Johnson on a weekly 

basis.66 Additionally, Pendergraft kept a desk and computer in Yancey's office, which provided 

opportunities for Yancey and Pendergraft to discuss Johnson's performance. 67 These are 

precisely the types of activities that courts have found demonstrate reasonable delegation. 68 

Thus, because it is undisputed that: ( 1) Pendergraft was qualified to supervise Johnson 

and (2) Yancey regularly followed up on the delegation, Yancey's delegation of supervisory 

responsibility over Johnson to Pendergraft was reasonable.69 

4. 	 The Division's diversion tactics cannot change the fact that Pendergraft 
actively and comprehensively supervised Mike Johnson. 

a. 	 The erroneous supervisory matrix does not alter reality. 

Balanced against the staggering amount of evidence discussed above is the near total lack 

of any evidence to contradict the fact that Yancey delegated supervisory responsibility over 

acted reasonably in ensuring that Mr. Johnson and the Stock Lending group were properly conducting business in 
accordance with the securities laws. A: I believe that."). 
64 Yancey Test. at 948:18 ("So I fully delegated it to him. He accepted that delegation. And then there became a 
pattern and practice of follow-up routine communication between Phil and I to ensure that -- that his supervision 
was adequate and-- and appropriate."). 
65 Stip. FOF 88; Yancey Test. at 1859:7-14 ("Q: ...What did you observe Mr. Pendergraft doing? A:... I saw him 
talking to Mike Johnson. I talked to Phil about Mike Johnson. I talked to Phil at length . . . Phil and I had 
discussions about had ... this vision been fulfilling in the way that he anticipated."). 
66 Yancey Test. at 948:23-950:23 ("Q: What did that pattern and practice look like?. A: ... he called on Mike 
Johnson, in every meeting, to offer a report in his capacity of global head of Securities Lending, and Mike Johnson 
always gave a report. And so I heard, on a weekly basis, the interaction between Mike and Phil."). 
67 Stip. FOF 76; see also Delaney Test. at 1336:14-1337:3. 
68 Universal Heritage, 1982 WL 525157, at *2 (finding no failure to supervise where president of broker dealer 
delegated supervisory authority to another and president "met with [delegatee] several times a month to discuss the 
firm's operations."). 
69 Stip. COL 9; see also Bellows, 1998 WL 409445, at *8. 
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Johnson to Pendergraft. Instead, the Division bases its case against Yancey on a single 

erroneous document-the supervisory matrix. The Division argues that because the supervisory 

matrix states that Yancey was Johnson's "regulatory supervisor," then that must make it true. 

This argument fails for multiple, independent reasons. 

First, the supervisory matrix was wrong. Kim Miller-the author of the document-

could not have been more certain that the document was wrong: 

Q: 	 And do you see where it says Regulatory Supervisor, Bill Yancey? 
A: 	 Yes. 
Q: 	 Is that accurate? 
A: 	 I do not believe that's accurate. 
Q: 	 Why don't you believe that's accurate? 
A: 	 Mr. Pendergraft holds a 24. So the regulatory supervision piece would not have 

transferred to Bill. It would have remained [with] Phil.70 

Q: 	 But how clear are you, in your mind, that it's not correct? 
A: 	 Very clear. There's a couple of people on here that are-1 know to be Penson 

Worldwide employees that did not report directly to Phil, and that Phil was their 
direct manager as well as their regulatory supervisor. 71 

Q: 	 Do you think based on your personal experience at Penson, that it's appropriate 
that Bill Yancey's name be in the Pi Org Chart column? 

A: 	 No. It still states that Mike is a Penson Worldwide employee, which is where 
Phil's-Phil's company, but it's in Worldwide, and so he should be under Phil. 

Q: 	 . . . Do you think that the document is wrong when it lists Bill Yancey as the Pi 
org chart and the regulatory supervisor for Michael Johnson? 

A: 	 In both columns, yes.72 

Q: 	 If you had been asked by Mr. Warner in either ofyour prior two testimonies about 
who supervised Mike Johnson, what would you have told him? 

A: 	 He reported to Phil Pendergraft. 
Q: 	 And why do you say that? 
A: 	 Because he reported to Phil Pendergraft. He was a Worldwide employee, and 

Penson Worldwide employees typically reported to Phil Pendergraft. 
Q: 	 Is there any other basis that you have for that statement? 
A: 	 I mean, other than seeing him with Phil, that's you know-not really, just 

knowing that he worked for Phil. 
Q: 	 And is that still your belief today? 

70 Miller Test. at 2594:13-21. 
71 Miller Test. at 2595:19-25. 
72 Miller Test. at 2601:25-2602:11. 
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A: Yes, sir. 73 

Holly Hasty, Penson's Deputy Chief Compliance Officer-and Kim Miller's supervisor
74 



corroborated Miller's testimony that the supervisory matrix was wrong. 75 As did Bart McCain, 

who testified that the supervisory matrix was replete with errors. 76 Furthermore, as demonstrated 

above, nearly a dozen witnesses testified that Phil Pendergraft-not Bill Yancey-was Mike 

Johnson's supervisor. 

Second, there is no merit to the Division's argument that there was confusion within 

Penson about the supervisory structure and, therefore, Yancey retained supervisory responsibility 

over Johnson. The trial record is crystal clear-there was no confusion within Penson about who 

supervised Mike Johnson.77 Nor did the erroneous supervisory matrix foster confusion within 

Penson because nobody within the fmn relied on the document. 78 

The Division relies on In the Matter ofAngelica Aguilera to support its argument that an 

erroneous supervisory matrix subjects Yancey to liability.79 But that case is inapposite and 

73 Miller Test. at 2585:9-23. 
74 Hasty Test. at 1725:12-15 ("Q: Okay. And who-- I think you said that Kim Miller didn't report to you early on, 
but by this point, was she reporting to you? A: Yes, she was.") (Prop. FOF 103). 
75 Hasty Test. at 1794:12-1795:8 ("Q: In fact, it is an error that Bill Yancey is listed as Mike Johnson's supervisor in 
any capacity? A: I would agree with that, yes ... Q: Why do you believe that that is an error? A: I sat in the location 
where the Stock Loan folks were for a period of time. I mean, Mike Johnson is not a quiet person. He was very 
vocal about who he reported to and where he got his directions and how, if something were to come up, who he was 
going to take his orders from. And so looking at all of these documents is all well and good, but at the end of the 
day, my own personal perception and observations of Mike Johnson and his own admission that he reported to Phil 
is what makes it clear to me.") (Prop. FOF 16). 
76 McCain Test. at 2190:6-2191:24 (identifying errors in the supervisory matrix); see also Yancey Test. at 1930:10
1932:22 (identifying errors in the supervisory matrix) (Prop. FOF 16). 
77 Gardner Test. at 1153:24-1154:2 ("Q: Ms. Gardner, are you aware of anyone in the company that was confused 
about who supervised Mike Johnson? A: No."); McCain Test. at 2194:9-16 ("Q: In your mind, was there any 
confusion about who Mike Johnson reported to? A: Absolutely not."); Hasty Test. at 1745:13-16 ("Q: Are you 
aware of anyone at the Penson organization who was confused about who Mike Johnson was supervised by? A: 
No."); Delaney Test. at 1336:10-13 ("Q: To your knowledge, Mr. Delaney, was there anyone in the Penson 
organization who was confused about who Mr. Johnson's supervisor was? A: No.") (Prop. FOF 18). 
78 Hasty Test. at 1747:20-25 ("Q: Is this a document that you relied on to know who someone's supervisor was? A: 
No. Q: Is this a document that you used in your day-to-day compliance responsibilities? A: No."); Delaney Test. at 
1345:2-11 (Q: Was the Supervisory Matrix ... used in your day-to-day operation to know who was the supervisor of 
another? A: No. Q: Are you aware of anyone at Penson who used that particular document, this Registered 
Representative Supervisory matrix, to understand who was someone's supervisor? A: No.") (Prop. FOF 7). 
79 Division Closing at 2667:10-25. 
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easily distinguishable. In Aguilera, two employees of a broker-dealer willfully violated Section 

17(a) by engaging in a scheme to defraud investment funds by charging them excessive markups 

on structured note transactions. 80 There was substantial evidence that Aguilera, the firm's 

president, knew about the misconduct, including the fact that she failed to disclose a relationship 

between one of her senior brokers and another broker-dealer. 81 The court found that Aguilera 

failed reasonably to supervise the employees primarily because she took no steps to supervise 

trading and "failed in her duty to follow up on" a purported delegation. 82 In support of this 

conclusion, the court noted that the firm's WSPs were "a complete mess," Aguilera knew the 

WSPs were a complete mess, Aguilera took inadequate steps to correct the WSPs, and Aguilera 

admitted that she accepted supervisory responsibilities that were "beyond [her] capabilities."83 

Aguilera is easily distinguishable. First, unlike the circumstances in Aguilera, there was 

no confusion within Penson about who supervised Johnson. Nearly a dozen witnesses testified 

that Phil Pendergraft unquestionably supervised Johnson. Second, in Aguilera, the firm's 

president knew that the WSPs were "a complete mess" and still failed to correct them. 84 Here, in 

contrast, Yancey did not know that the supervisory matrix was wrong because, like many others 

within Penson, he did not review or rely on the document. 85 Third, in Aguilera, there was 

substantial evidence that Aguilera knew about the ongoing misconduct. 86 Here, in contrast, not 

only has the Division stipulated that Yancey knew nothing about the Rule 204(a) violations, the 

80 In the Matter ofAngelica Aguilera, SEC Admin. Proc. File 3-14999, Initial Decision Release No. 501, 2013 WL 
3936214, at *21 (July 31, 2013). 
81 Id. at **12-13. 
82 /d. at *26. 
83 Id. at *27. 
84 !d. at *27. 
85 Yancey Test. at 1837:24-1839:12 (".... Q: Had you ever seen [the supervisory matrices] prior to this proceeding 
being initiated? A: Not that I recall. Q: Did anybody ever tell you how it was used ... ? A: No. Q: Do you have any 
belief as you sit here as to why you didn't read or review the e-mails with those matrices attached? A: ... I can only 
speculate why ... since I don't remember them. But I thought that they had something to do with licensing and 
registration... Q: Were you aware that the matrix was ever sent to regulators? A:... At the time, I didn't know its 
cnmary use.... ") (Prop. FOF 7). 
6 Aguilera, 2013 WL 3936214, at **12-13. 
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Division asserts that the violations were actively concealed from him. Fourth, unlike in 

Aguilera-where there was no evidence that Aguilera followed up on the delegation-Yancey 

irrefutably followed up on the delegation and never received even the slightest indication that 

Stock Loan was not complying with Rule 204(a). Indeed, Pendergraft admits this fact. 
87 

Third, the law is well-established that determining if a particular person is a supervisor 

depends on whether, under the facts and circumstances of a particular case, that person has a 

requisite degree of responsibility, ability, or authority to affect the conduct of the employee 

whose behavior is at issue. 88 As both the Division's and Yancey's experts testified, no one piece 

of evidence-including the supervisory matrix-is dispositive in identifying a person's 

supervisor.89 Both experts agreed that the supervisory matrix is simply one fact that could 

evidence supervisory authority. 90 When balanced against the overwhelming evidence supporting 

Yancey's delegation of supervisory responsibility over Johnson to Pendergraft, the erroneous 

supervisory matrix does not come close to meeting the Division's burden of proof. 

Fourth, the fact that the supervisory matrix was sent to regulators cannot change the fact 

87 Stip. FOF 88; Pendergraft Test. at 1535:23-1536:1 ("A: I met with Mr. Yancey regularly and discussed Mr. 
Johnson's performance in some ofthose meetings."); 1537:5-10 ("Q: Fair enough. Mr. Yancey routinely checked in 
with me regarding those activities, and I believe acted reasonably in ensuring that Mr. Johnson and the Stock 
Lending group were properly conducting business in accordance with the securities laws. A: I believe that."). 
88 Gutfreund, 51 S.E.C. 93, 113. 
89 Swartwood, 1992 WL 252184, at *5 ("the fact that there was no written documentation to support this division of 
authority is not dispositive of the issue"); Raymond James, 2005 WL 2237628 at * 47 ("The fact that [broker 
dealer's] CEO did not formally delegate to [delegatee] responsibility for the design, adoption and implementation of 
[broker dealer's] supervisory procedures does not change the fact that [delegatee] was responsible for supervising 
[supervisee]. [Delegatee] controlled [supervisee's] activities," and was responsible for hiring and firing supervisee); 
Paulukaitis Test. at 485:24-489:19 ("Q: You would agree with me that in performing a facts and circumstances 
analysis, you would need to consider all of the facts and circumstances, including who the person is, what their 
background is, what their position is, what their authority is, what they're being told to do -- all of those factors 
would have to be mixed together and analyzed; is that fair? A: In terms of what? Q: In terms of determining who 
somebody's supervisor is. A: Yes."); Pappalardo Test. at 2040:21-2041: 1 ("Q:... Do you believe those matrices are 
determinative of who is a supervisor? A: No, I don't, and I think it's clear based on administrative decision, case 
law, that it's a fact and circumstances determination."). 
90 Paulukaitis Test. at 487:22-25 ("Q:... The WSPs are one fact and circumstance that may evidence supervisory 
authority; is that fair? A: Yes."); Pappalardo Test. at 2040:21-2041:1 ("Q:... Do you believe those matrices are 
determinative of who is a supervisor? A: No, I don't, and I think it's clear based on administrative decision, case 
law, that it's a fact and circumstances determination."). 
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that Pendergraft was comprehensively supervising Johnson. As Ms. Poppalardo testified, 

supplying the erroneous supervisory matrix to regulators did not magically morph Yancey into 

Johnson's supervisor: 

Q: 	 Ms. Atkinson asked you about several supervisory matrices. Do you believe 
those matrices are determinative of who is a supervisor? 

A: 	 No, I don't, and I think it's clear based on administrative decision case law that 
it's a fact and circumstances determination. 

Q: 	 If a supervisory matrix is given to FINRA or CBOE designating, as these do, of 
regulatory supervisors, what does that say about who has day-to-day 
responsibility for supervision? 

A: 	 It doesn't say anything. It fulfills the requirement that FINRA has in its rules that 
say you have to have a designated supervisor over each business line. 

Q: 	 And is that matrix that's given to the regulator determinative of who is a 
supervisor for day-to-day purposes? 

A: 	 No. Again, it would depend on a lot ofother things. 91 

Moreover, there is no evidence that any regulator was ever confused about Penson's supervisory 

structure. And even if they were, that is immaterial to the claim against Yancey. The relevant 

question is whether employees within Penson were confused about the supervisory structure. 

The evidence conclusively establishes they were not. 92 

b. Johnson had one supervisor-Pendergraft. 

Undoubtedly recognizing the flaws in its original theory, the Division has pivoted to the 

argument that Johnson had two supervisors, Pendergraft and Yancey. The Division posits that 

Yancey was responsible for supervising Johnson's PFSI-related activities, and Pendergraft was 

responsible for supervising Johnson's PWI-related activities.93 This argument is meritless. 

Indeed, even Pendergraft rebuked this theory. 

91 Poppalardo Test. at 2040:21-2041:14 (Prop. FOF 27). 

92 Gardner Test. at 1153:24-1154:2 ("Q: Ms. Gardner, are you aware of anyone in the company that was confused 

about who supervised Mike Johnson? A: No."); McCain Test. at 2194:9-16 ("Q: In your mind, was there any 

confusion about who Mike Johnson reported to? A: Absolutely not."); Hasty Test. at 1745:13-16 ("Q: Are you 

aware of anyone at the Penson organization who was confused about who Mike Johnson was supervised by? A: 

No."); Delaney Test. at 1336:10-13 (Prop. FOF 102). 

93 Tellingly, this theory is not in the OIP or in the Division's expert reports. Rather, the Division asserted this theory 
for the first time in its pre-hearing brief (see Prop. FOF 43). 
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First, none of Penson's organization charts reflect Johnson as reporting to Pendergraft 

and Yancey. After August 2008, the organization charts unequivocally demonstrate that Johnson 

no longer reported to Yancey. 94 Nor do the organization charts reflect that Johnson had dotted 

line responsibility to Yancey. 

Second, none of the email communications support the Division's two-supervisor theory; 

rather, the email communications between Pendergraft and Johnson overwhelmingly 

demonstrate that Pendergraft was Johnson's lone supervisor. 

Third, none of the testimony supports the Division's two-supervisor theory. As Dawn 

Gardner testified, Johnson had one supervisor, and that supervisor was Pendergraft: 

Q: 	 Are you familiar, Ms. Gardner, with the concept ofdual reporting? 
A: 	 Yes, 
Q: 	 What does dual reporting mean to you? 
A: 	 When someone reports to more than one Manager, two Managers. 
Q: 	 During this time period that we have been talking about, after August 2008, did 

Mike Johnson have ... dual reporting to anybody? 
A: 	 No. 
Q: 	 [H]e had one supervisor? 
A: 	 Yes. 
Q: 	 And who was that supervisor? 
A: 	 Phil Pendergraft. 
Q: 	 What about dotted line? Did Mike Johnson have dotted line reporting to anyone? 
A: 	 No. 
Q: 	 If Mike Johnson had had more than one supervisor, would you have known about 

it? 
A: 	 Yes.95 

Holly Hasty, the Deputy Chief Compliance Officer, similarly testified that Pendergraft was 

Johnson's only supervisor: 

Q: 	 Is there any chance that Mr. Johnson had two supervisors? 
A: 	 No. 
Q: 	 Ifhe did, would you have known about it? 
A: 	 Yes. 
Q: 	 Is that based on your position in the Compliance Department? 

94 See, e.g., Ex. 571 (organizational chart). 
95 Gardner Test. at 1151:12-25 (Prop. FOF 28). 
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A: 	 Yes.96 

And even Johnson-the individual being supervised-confirmed that he had only one 

supervisor: 

Q: 	 And during that period of time, did you only have one supervisor, and was that 
either Mr. Phil Pendergraft or Mr. Dan Son? 

A: 	 Yes. 
Q: 	 And you told [the Division lawyers] that? 
A: 	 I believe so. 97 

The trial record overwhelmingly establishes that Yancey reasonably and appropriately 

delegated supervision of Johnson to Pendergraft. The Court should dismiss the Division's failure 

to supervise claim. 

B. Alternatively, 	the Division's supervisory claim against Yancey fails because 
Johnson was reasonably supervised. 

Dismissal is also proper because Johnson was reasonably supervised, either by 

Pendergraft, or Yancey in connection with his follow-up of Johnson's supervision. 

1. 	 Pendergraft reasonably supervised Johnson. 

The fact that Pendergraft supervised Johnson is so clear that no contrary position is 

colorable. As established above, Pendergraft: evaluated and reviewed Johnson's performance; 

disciplined Johnson; approved Johnson's budget and compensation; could overrule or override 

Johnson's decisions; advised Johnson on customer relations issues, business development plans, 

and customer client relation plans and budgets; instructed Johnson regarding PFSI firm fmancing 

and lending balances; and he approved Johnson's travel budget and scrutinized his expenses. 

Pendergraft also reprimanded Johnson regarding internal policies and regulatory issues; directed 

Johnson to meet with regulators; consulted with Johnson about Rule 204 issues; and provided 

guidance to Johnson about Reg SHO. Pendergraft performed all of these activities within the 

96 Hasty Test. at 1745:5-12 (Prop. FOF 28). 
97 Johnson Test. at 537:25-538:5 (Prop. FOF 28). 
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context of Johnson's responsibilities for the Stock Lending department ofPFSI for Penson's U.S. 

operations.98 In sum-under any legal test-Pendergraft supervised every material aspect of 

Johnson's job. 

Accordingly, this is not a case where an employee was left on his own unsupervised. 

Rather, Pendergraft comprehensively supervised all of Johnson's PFSI-related activities. That 

the Stock Loan department failed consistently to close out failures to deliver on long sales of 

loaned securities by market open does not automatically mean that there was a failure to 

supervise.99 "A firm's President is not automatically at fault when other individuals in the firm 

engage in misconduct of which he has no reason to be aware." 100 The Division has done nothing 

more than establish that violations occurred-the Division has not (and cannot) demonstrate that 

there was a failure to supervise because Pendergraft was reasonably supervising Johnson. 

2. Yancey's follow up provided reasonable supervision of Johnson. 

The Division's claim fails for another, independent reason. Even if Yancey could be held 

liable for failing to supervise Johnson-despite the fact that Pendergraft was supervising 

Johnson-the Division's claim fails because Yancey's regular and robust follow up of 

Pendergraft's supervision provided reasonable supervision of Johnson. 

It is undisputed that Yancey reasonably followed up on Pendergraft's supervision of 

Johnson. As demonstrated above, Yancey met regularly with Pendergraft and discussed 

Johnson's performance in those meetings. Yancey also "routinely checked in" with Pendergraft 

98 Pendergraft Test. at 1536:21-1537:4; see also 1528:5-1534:9. 
99 In the Matter ofIFG Network Sec., Inc., Exchange Act Release No. 34-54127, 88 SEC Docket 1195, 2006 WL 
1976001 (July 11, 2006) (where Division proved underlying violation against supervisee, it failed to prove failure to 
supervise claim against supervisor where supervisor put procedures in place that could reasonably have been 
expected to prevent the underlying violations); In the Matter ofCharles F. Kirby, SEC Admin. Proc. File No. 3
9602, Initial Decision No. 177, 2000 WL 1787908 *20-23 Dec. 7, 2000 (where Division proved underlying 
violation against supervisee, it failed to prove failure to supervise where supervisor acted reasonably and had no 
reason to suspect that supervisee was violating securities laws). 
100 Swartwood, 1992 WL 252184 at *6. 
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regarding: his evaluation and review of Johnson's performance; his disciplining of Johnson; his 

approvals of Johnson's budget and compensation; his advice to Johnson on customer relations 

issues, business development plans, and customer client relation plans and budgets; his 

instructions to Johnson regarding PFSI firm financing and lending balances; and his approvals of 

Johnson's travel budget and expenses. Yancey monitored Pendergraft's supervision of 

Johnson's activities. And Yancey also attended weekly meetings with Pendergraft and Johnson, 

which allowed Yancey to receive weekly updates regarding the stock loan department. 

Pendergraft himself admitted that Yancey acted reasonably in ensuring that Johnson and the 

stock lending group were properly conducting business in accordance with the securities laws. 101 

Thus, Johnson did not go unsupervised-Yancey reasonably supervised Johnson by 

virtue of his consistent follow up. 102 

II. The Division Did Not Prove that Yancey Failed to Supervise Tom Delaney. 

A. 	 The Division's supervisory claim against Yancey fails as a matter of law 
because the Division failed to prove that Delaney aided and abetted an 
underlying violation of the securities laws. 

The Division did not meet its burden to prove that Delaney aided and abetted a "policy 

and practice of intentionally and consistently" violating Rule 204(a) with respect to long sales of 

loaned securities. 103 This is fatal to the Division's supervisory claim against Yancey .104 The 

trial evidence demonstrated that Delaney was a conscientious, qualified, and engaged CCO, that 

101 Pendergraft Test. at 1540:10-20 ("Q: In all of my dealings with Mr. Yancey he always placed compliance at the 

forefront of PFSI's business practices. A: Yes. Q: I observed him properly and diligently supervising the PFSI 

business by assigning responsibility as appropriate and following up. A: Yes, sir."); 1537:5-10. 

102 Cf Urban, Initial Decision Release No. 402 at 52-55 (finding no delegation but finding no failure to supervise 

because respondent reasonably supervised individual whose conduct was at issue). 

103 OIP at~ 85-86; see also Division's Opp. to Resp. Yancey's Mot. to Identify Rule 204(a) Violations at 5 ("... 

this case focuses on a systematic, intentional practice of violating Rule 204(a)"). 

104 In the Matter of Bresner, Exchange Act Release No. 34-68464, 2012 WL 6608195, at *2 (Dec. 18, 2012) 

(denying as inefficient a request to sever action against supervisor and representative because, "as in all failure-to

supervise cases, the underlying violation must be proven as the first step in substantiating a charge of supervisory 

failure against [the supervisor]"); IFG Network Sec., 2006 WL 1976001 ("Since the alleged violations of the three 

registered representatives are unproved, it must be concluded that the failure to supervise charge against IFG and 

Ledbetter is also unproved.") (Prop. COL 4); (Prop. COL 2). 
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he was unaware of any Rule 204(a) violations relating to long sales of loaned securities prior to 

February 2011, and he lacked the scienter necessary to prove his alleged aiding and abetting. 

Accordingly, the Division's claim against Yancey should be dismissed. 

B. 	 Alternatively, the Division failed to prove that Yancey did not reasonably 
supervise Delaney. 

The Division's claim also fails because the Division did not carry its burden to prove 

Yancey failed reasonably to supervise Delaney. Rather, the evidence demonstrates precisely the 

opposite-Yancey was an active, engaged supervisor and a champion of compliance who did not 

know-and had no reason to know-that the Stock Loan department was not consistently 

closing out failures to deliver on long sales of loaned securities by market open. 

1. Yancey had no knowledge of intentional Rule 204(a) violations. 

It is undisputed that Yancey had no knowledge of intentional Rule 204(a) violations by 

the Stock Loan department. 105 While neither scienter nor willfulness is an element of a failure to 

supervise charge, "scienter may be considered in evaluating the reasonableness of 

supervision."106 Accordingly, this stipulated fact weighs heavily in favor of a finding that 

Yancey reasonably supervised Delaney. 107 

2. 	 Yancey reasonably supervised Delaney. 

The trial record indisputably establishes that Yancey's supervision of Delaney vastly 

exceeded the reasonableness standard. Nearly every trial witness-including the Division's own 

witnesses-testified that Yancey was an engaged, accessible, ethical, and honest CE0.108 His 

105 Stip. FOF 43. 

106 In the Matter ofAngelica Aguilera, Initial Decision Release No. 501, 25; In the Matter ofClarence Z. Wurts, 54 

S.E.C. 1121, 1132 (Jan. 16, 2001) (Prop. COL. 3). 
107 

See Charles F. Kirby, 2000 WL 1787908, at *20-23 (where supervisor had no reason to suspect supervisee was 
violating securities laws, such fact weighed in favor of finding supervision was reasonable). 
108 

Delaney Test. at 1339:23-1340:1 ("Q: Was Mr. Yancey an accessible supervisor? A: He was. Q: Was he an 
engaged supervisor? A: He was."); Hasty Test. at 1701:25-1702:8 ("A: ...he was always present at different 
meetings that we would have, and he was always very engaged ... "); Wetzig Test. at 423:16-424:3 ("Q: Was he 
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leadership fostered a culture of open communication, accountability, and integrity. 109 He 

promoted an environment of compliance through his words and his actions, including the 

exhaustive allocation of resources to fund and expand compliance efforts. 110 

Yancey's supervision was constant, comprehensive, and effective. Yancey met with all 

of his direct reports-including Delaney-twice a week in both group and one-on-one 

meetings, 111 which allowed him to stay abreast of the firm's important issues and fostered an 

open dialogue between members of the management team. 112 Yancey routinely communicated 

with Delaney regarding compliance updates, the results of internal testing, remediation efforts, 

and regulatory examinations. 113 Delaney considered Yancey to be more than just a manager or 

engaged? A: Yes, sir, he was."); McCain Test. at 2178:5-7 ("Bill was a- - a very involved manager."); see also 
Alaniz Test. at 837:8-18; Gover Test. at 176:18-177:9 (Prop. FOF 30); see also Miller Test. at 2603:11-23 ("Q: Do 
you think Mr. Yancey-- in your experience, was he an honest man? A: Yes. Q: What-- in your own words, describe 
your views of Mr. Yancey. A: Any conversation that I ever had with Bill was always about doing the right thing. 
There was never a conversation that I had with him where he even missed a beat on making the right decision. He's 
a good man."); Gover Test. at 176:18-177:6; Wetzig Test. at 423:19-424:5; Delaney Test. at 1328:13-15; 
Pendergraft Test. at 1483:18-1484:2 Hasty Test. at 1753:6-9 (Prop. FOF 85). 
109 See, e.g., Pendergraft Test. at 1483:18-1484:2 (discussing when he hired Yancey, "We wanted someone who had 
a passion for excellence, who had a passion for people, had a passion for integrity ... we were hiring someone we 
thought could be a great leader of the organization.") (Prop. FOF 85); see also Hasty Test. at 1701 :25-1702:8; 
Wetzig Test. at 423:16-424:3; Alaniz Test. at 837:8-18; Gover Test. at 176:18-177:9) (Prop. FOF 30). 
110 Stip. FOF 72; see also Delaney Test. at 1340:17-24 ("A: When I started with the Compliance department, it was 
about a team of five or so, and at our high point we had over 25 compliance associates that were in that department. 
It was a meaningful -- it was a meaningful addition to -- to staff. We had implemented a very, very expensive 
compliance system ... Bill Yancey approved that without blinking an eye."); Alaniz Test. at 840:21-840:23 ("Q: 
And did Bill Yancey fully support that increase to the Compliance department? A: Everything I heard, the answer 
would be yes.") (Prop. FOF 36). 
111 Stip. FOF 95; see also Delaney Test. at 1339:1-19 ("Q: Did he meet with you regularly? ... A: As part of a rigor, 
at least a couple times a week, but in many cases more than that ... Q: Did Mr. Yancey have a routine group 
meeting of all his direct reports? A: He did."); Yancey Test. at 1840:9-14 ("Q: What was your approach in terms of 
supervising the people who were your direct reports ... A: I set up a one-on-one with them, and then I held a regular 
Tuesday morning at 9:00 a.m. staff meeting for my direct reports every week."); McCain Test. at 2178:14-25 (Prop. 
FOF 23); Delaney Test. at 1339:23-1340:1 ("Q: Was Mr. Yancey an accessible supervisor? A: He was. Q: Was he 
an engaged supervisor? A: He was."); see also Hasty Test. at 1701:25-1702:8; Wetzig Test. at 423:16-424:3; 
McCain Test. at 2178:5-7 (Prop FOF 30). 
112 Yancey Test. at 1918:25-1919:11 ("A: The-- the meetings were the same. I opened. I gave them an update. 
gave them information that I thought they would benefit from knowing, and I then went around the room and I asked 
each of them for an update ... And depending on the things that were going on, I fully asked everybody, question 
people, ask questions."); see also Delaney Test. at 1339:23-1340:1; Hasty Test. at 1701 :25-1702:8; Wetzig Test. at 
423: 16-424:3; McCain Test. at 2178:5-7 (Prop. FOF 30). 

113 See Stip. FOF 95; Delaney Test. at 1339:1-5 ("Q: Did he meet with you regularly? ... A: As part of a rigor, at 

least a couple times a week, but in many cases more than that."); Yancey Test. at 1840:9-14 ("Q: What was your 

approach in terms of supervising the people who were your direct reports ... A: I set up a one-on-one with them, 
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supervisor. 114 Yancey was a mentor who provoked meaningful leadership and challenged 

Delaney and his other direct reports to become better managers, leaders, and contributors to 

PFSI. 115 

3. 	 The Division failed to prove that any "red flag" should have alerted 
Yancey to systematic and intentional violations of Rule 204(a) for long 
sales of loaned securities. 

The Division's entire case against Yancey rests on four purported "red flags," which the 

Division argues should have alerted Yancey to a policy and practice of intentional violations 

regarding long sales of loaned securities: ( 1) results of the December 2009 Rule 204 Audit (the 

"December 2009 Audit"); (2) Michael Johnson's absence from a March 31, 2010 meeting; (3) 

Penson's March 31, 2010 CEO certification; and (4) Penson's November 2010 response to 

OCIE's Reg SHO exam. 116 All four of these purported "red flags" arise from the December 

2009 Audit. 117 At trial, the Division seemingly abandoned two of these red flags- Johnson's 

"absence" from a March 31, 201 0 meeting and Penson's November 201 0 response to OCIE. 

Notwithstanding that the Division previously characterized these two purported "red flags" as 

"emergency flare[s]" and "beacon[s]," 118 the Division did not ask Johnson or Gover-the 

centerpieces of these two purported "red flags" and the Division's own witnesses-a single 

question about these events. 119 

and then I held a regular Tuesday morning at 9:00 a.m. staff meeting for my direct reports every week.") (Prop. FOF 

23); see also Yancey Test. at 882:23-883:11 (Prop. FOF 35). 

114 Delaney Test. at 1328:13-17 ("A: ... Mr. Yancey is a-- he exhibits a lot of integrity. He's an honest man. He's 

been a mentor ... a friend ofthe Compliance department .. I am proud to know Mr. Yancey.") (Prop. FOF 62). 

115 Delaney Test. at 1369:7-14 ("A: Mr. Yancey is more than just a manager or a supervisor. He-- he- he provokes 

meaningful thought leadership and really presses me and had pressed me throughout my time at Penson to be a 

better-- to be a better manager, to be a better leader, to be a better contributor to the organization.") (Prop. FOF 62). 

116 See OIP at mJ 74-83. 

117 OIP at~ 74 ("December 2009 audit");~ 75 ("meeting regarding the December 2009 audit");~ 80 ("omission of 
any discussion relating to the December 2009 audit");~ 82 ("false in light ofthe December 2009 audit"). 
118 OIP at~ 80, 83. 
119 Tellingly, the Division chose not to question Mr. Johnson regarding his attendance at the March 31, 2010 
meeting. See Johnson Test. at 513-568 (Prop. FOF. 76). The Division also chose not to question Mr. Gover 
regarding the OCIE response language that he authored. See Gover Test. at 74-198 (Prop. FOF 81). 
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A. The December 2009 Audit was not a red flag. 

The Division concedes that the December 2009 Audit did not test the transactions that are 

at issue in this case-long sales of loaned securities. 120 Thus, it is undisputed that nothing in the 

December 2009 Audit-nor anything communicated to Yancey regarding the audit-revealed 

any Stock Loan department Rule 204(a) violations regarding long sales of loaned securities. 121 

Because the December 2009 Audit did not test Stock Loan's procedures related to long 

sales of loaned securities, the Division tries to fit a square peg into a round hole. The Division 

alleges that there was a "direct nexus" between the Buy Ins' and Stock Loan departments' Rule 

204(a) procedures and, therefore, issues identified regarding the Buy Ins department should have 

alerted Yancey to issues with the Stock Loan department. 122 But the trial record establishes 

otherwise. 

First, as multiple witnesses acknowledged, Penson's Buy Ins department and Penson's 

Stock Loan department had separate and distinct obligations regarding Rule 204 compliance. 123 

The Buy Ins department handled close out obligations arising from fails on long and short sales 

caused by Penson's customers}24 Penson's Stock Loan department, on the other hand, handled 

close out obligations arising from "long sales of loaned securities." 125 The two departments were 

120 Stip. FOF 78. 

121 Stip. FOF 40, 43, 77. 

122 OIP at~ 74. 

123 See Stip. FOF 17 (Penson's Buy-Ins department handled close-outs of CNS failures to deliver resulting from 

transactions initiated by customers); see also DeLaSierra Test. 305:6- 306:3 ("Q: ... You can have sales caused by 

a customer short; is that right? A: Yes. Q: And then you can have sales caused by a customer long sale where the 

customer fails to deliver; is that right? A: Correct. Q: ...You agree that the buy-ins department had sole 

responsibility for closing out those fail to delivers? ... Customer shorts and longs? A: Yes. Q: Okay. And then you 

would agree that Stock Loan, your department, had a separate responsibility for closing out long sales due to loaned 

securities? A: Correct.") (Prop. FOF 70) (Prop. FOF 72). 

124 Stip. FOF 17 (DeLaSierra Test. 305:6-306:3). 

12s DeLaSierra Test. at 305:25-306:3 ("Q: And then if the fail arose from -- because of a long sale of a loan security, 

that was Stock Loan's obligation, correct? A: That is correct.") (Prop. FOF 70). 
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located on different floors, had different managers, and were staffed by different personnel. 
126 

Second, the Division's own witnesses flatly contradicted the Division's "nexus" 

theory}27 Brian Gover, Vice President of Operations at Penson and one of the Division's 

witnesses, flatly rejected the Division's "nexus" theory: 

Just because there were issues in the buy-ins group of getting the executions done 
on time does not mean that there were issues in Stock Loan .... They're separate. 

If you're saying given the audit around the buy-in's piece, no, I don't think that 
would have given rise to a reasonable inquiry of the Stock Loan. 128 

Eric Alaniz, another one of the Division's witnesses (and the individual responsible for 

conducting the audit), agreed that there was no merit to the Division's "nexus" argument. 129 

Third, other witnesses confirmed that issues with the Buy Ins department would not be 

indicative of issues in the Stock Loan department. Delaney confirmed this point: 

Q: Now, Mr. Alaniz's audit tested the buy-ins department. The Division is alleging 
that ... there was a direct nexus .... do you believe that an audit of a department 
that did not test whether there were failures to close out on long sales of loaned 
securities could ever be a red flag about failures to close out long sales of loaned 
securities in the Stock Loan Department? 

A: No. 

126 Stip. FOF 86 (Delaney Test. at 1348:20-1349: 17) ("Q: ... let's talk about the buy-ins department and the Stock 
Loan Department. Those were two different departments at Penson, right? A: Yes, they were. Q: Were they on 
different floors? A: Yes. Q: Was buy-ins on the 9th floor? A: The 14th floor .... And was Stock Loan on the 9th 
floor? A: The 19th. Q: ... They were five floors apart, fair? A: Fair. Q: Did they have different managers? Different 
department managers? A: They did. Q: Did they have different personnel within the departments? A: Yes. Q: Okay. 
They were two different functions ofthe Penson organization? A: Yes."); see also Stip. FOF 105, 106 109, 110. 
127 See Gover Test. at 172:22-174:21 ("A: ... Just because there were issues in the buy-ins group of getting the 
executions done on time does not mean that there were issues in Stock Loan or were not issues in Stock Loan. 
They're separate."); 175:14-21 ("A: ... If you're saying given the audit around the buy-in's piece, no, I don't think 
that that would have given rise to a reasonable inquiry of the Stock Loan."); DeLaSierra Test. 305:6- 306:3 (stating 
that Stock Loan had a separate responsibility for closing out long sales due to loaned securities than that of the Buy
Ins department); Alaniz Test. at 855:11-856:12 (agreeing that, given the information he received from the various 
departments, it was not necessary to go to the Stock Loan Department or expand the test outside of buy-ins); see 
also Delaney Test. at 1348:19-23, 1351:10-17 ("Q: ... Mr. Alaniz's audit tested the buy-ins department. ... do you 
believe that an audit of a department that did not test whether there were failures to close out on long sales of loaned 
securities could ever be a red flag about failures to close out long sales of loaned securities in the Stock Loan 
Department? A: No. Q: ... you did not see a nexus - - A: No") (Prop. FOF 15). 
128 Gover Test. at 174:17-21; 175:19-21 (Prop. FOF 15). 
129 Alaniz Test. at 855:23-856:12 ("Q: Would it be a fair assumption for Mr. Delaney and Mr. Yancey to similarly 
think that they would just be satisfied with the results of your testing and they would not need to go to another 
department to look? . . . . A: Based on all the information I was given from the departments, I don't believe that that 
was necessary- that it would have been necessary.") (Prop. FOF 15). 
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Q: ... you did not see a nexus? 
A: No, sir .... 
Q: Mr. Alaniz did not see a nexus; is that fair? 
A: That's fair ... 
Q: How could Mr. Yancey? 
A: I don't believe he could. 130 

Fourth, the Division's characterization of the audit results as reflecting a "99% violation 

rate" was also debunked by its own witnesses. 131 Alaniz testified that he never used that term 

with Yancey in the January meeting. 132 Gover testified that given Penson's trading volume, 133 

the multi-step Rule 204(a) compliance processes, 134 and the narrow slice of securities tested, 135 

labeling the audit results as a "99% violation rate" would be misleading and inaccurate. Indeed, 

Penson cleared between 13 to 15 million trades over the period of time that the December 2009 

Audit tested. 136 The December 2009 Audit identified 112 total transactions that resulted in fail to 

deliver positions that were not timely closed out. 137 In the context of the volume of trades that 

Penson was successfully clearing, these results would not have been a "red flag" to any CEO, 

particularly where the CEO is promptly assured that remediation efforts were underway. 138 

130 Delaney Test. at 1351 :6-25 (Prop FOF 15). 
131 OIP at~ 74. 
132 Alaniz Test. at 844:21-845:2 ("Q: ... did you or Mr. Delaney use the phrase 99 percent fail rate? ... A: I don't 
recall that we discussed that percentage.") (Prop. FOF 71); see also Ex. 70 (Prop. FOF 75). 
133 Gover Test. at 165:19-166:4 ("Q: How many trades do you think Penson cleared on a daily basis? A: I had seen 
them between three and five million.") (Prop. FOF 73). 
134 Gover Test. at 166:8-12 (testifying that at least 99%, of trades, if not more, settled on time); 167:11-20 ("Q: If it's 
T+4, morning ofT+4 before market open, what percentage of the T+4 fails to deliver do you think Stock Loan was 
able to borrow to cover for? A: It was-- it was a high percent. We did not have to send very many orders to the 
execution desk to be bought in."); see also Wetzig Test. at 387:2-388:4; 389:3-10 ("Q: Do you know -- do you have 
any idea of the rate at which ... the CNS position cleared up. I apologize. A: I would say that -- 98 percent. Q: 98 
rercent. Would you be surprised if it was actually higher? A: I would not.") (Prop. FOF 42). 
35 Gover Test. at 169:23-170: I 0 ("Q: Right. They can say whatever they want and kind of point to that last final 

piece of the buy-ins as saying, look, that was a high fail rate. But is it fair to say that the overall picture on the 
number of trades that you're claiming, that it was actually a fairly small number? A: Yeah.") (Prop. FOF 74). 
136 Ex. 70 at 2 (test conducted over a I 0-day period); Gover Test. at 165: 19-166:4 ("Q: How many trades do you 
think Penson cleared on a daily basis? A: I had seen them between three and five million.") (Prop. FOF 73). 
137 See Ex. 70. 
138 See Gover Test. at Ill :20-23 ("A: ... It was mechanics. It wasn't -- and, obviously, you know, it wasn't intent. It 
was just the mechanics of getting everything vetted, analyzed and up to the desk in time for the market open and 
we're missing the cutoff."); 169:23-170:13 ("Q: ... But is it fair to say that the overall picture on the number of 
trades that you're claiming, that it was actually a fairly small number? A: Yeah ... We made-- we made an effort to 
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Thus, to the extent that the December 2009 Audit reflected issues closing out fails to 

deliver on the customer side of the business, the record evidence and the Division's own 

witnesses agree that it was in no respect a "red flag" regarding the buy in procedures of Penson's 

Stock Loan department. 

And in any event, Yancey did make a "meaningful inquiry" regarding the December 

2009 Audit. 139 At the January quarterly 3012 meeting, Yancey asked both Delaney and Alaniz 

whether they needed to get Johnson involved. 140 Yancey was told no: 

Q: And what was the response? 
A: Mr. Yancey's response was that we should bring in Michael Johnson to the 
conversation. 

Q: What did you say? 
A: I had told him that I didn't believe that was necessary. All indications from the 
security lending department and the buy-ins department was that they were 
cooperative in remediating those issues. 141 

Yancey was assured that the issues identified in the December 2009 Audit were being 

remediated. 142 Yancey was entitled to rely on these representations. 143 A CEO cannot operate 

comply with 204. The results of the audit showed we weren't making buy-ins, my group.") (Prop. FOF 74); Ex. 829 
at 20-21 (Paz Report). 
139 See Alaniz Test. at 762:20-763:7 (testifying that Yancey inquired as to whether Johnson should be present to 
discuss the December 2009 Rule 204 audit); Delaney Test. at 613:13-19; 1354:4-12 (same); Yancey Test. at 1878:6 
- 1879:15 (testifying he inquired whether Johnson should be present for additional guidance) (Prop. FOF 45). 
140 Delaney Test. at 613:13-19 ("Mr. Yancey's first reaction was, do I need to get Mike Johnson down here, I believe 
it was Eric [Alaniz] that said, this is a buy-ins issue, and we ... we're dealing with the buy-ins department on it."); 
1354:4-12 ("A: I recall that he specifically asked if we needed Mike Johnson to attend the meeting. Q: And what 
was Mr. Yancey told? A: Mr. Yancey was told that this was a buy-ins problem and that-- and that we had been
the compliance group was working with the buy-ins department to remediate the issue."); Ex. 224 at 329:16-330:2 
("And Mr. Alaniz and myself were ... briefing him on the specific findings. He, at that point, had made mention of 
the fact that well, this was something we need to get Mike Johnson in the office for .... We, at that point in time, 
had explained that we dido 't think at this point that there was a stock loan issue, that this was really appearing to be 
a buy-in issue. And we were working with buy-in folks, which don't report in to Mike Johnson but that - and that 
we would continue to test this issue going forward.") (Prop. FOF 45). 
141 Alaniz Test. at 762:23-763:7. 
142 See Stip. FOF 64, 77; see also Exs. 134, 669 (email from Alaniz to Yancey stating SEC Rule 204 is now the 
focus of "prompt remediation."); Alaniz Test. at 845:4-13 ("Q:... you told Mr. Yancey that you were receiving 
cooperation from departments for remediation; is that correct? A: Yes ... Q: Did Mr. Yancey appear to be reassured 
by that fact? A: I would say yes."); Delaney Test. at 1354:6-12 ("Q: And what was Mr. Yancey told? A: Mr. 
Yancey was told that this was a buy-ins problem and that -- and that we had been- the compliance group was 
working with the buy-ins department to remediate the issue."); Yancey Test. at 1879:7-15 ("Q: What specifically did 
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effectively if he must continually second-guess the information communicated to him by his 

direct reports. 144 Any standard to the contrary would contravene the long-accepted concept of 

delegation and would set a precedent of diligence that would paralyze CEOs. 145 The Division 

not only failed to carry its burden to prove the December 2009 Audit was a red flag, but the trial 

record proved Yancey's careful and diligent responses to the audit met the reasonableness 

standard. 

Lastly, it is undisputed that Penson promptly and extensively remediated the issues 

identified in the December 2009 Audit. 146 Alaniz and Delaney communicated the December 

2009 Audit results and the remediation plan to Yancey at a January 28, 2010 quarterly 3012 

meeting. 147 Yancey was repeatedly assured that the issues were being remediated. 148 Alaniz 

they tell you about buy-ins? A:... [T]hat prompt remediation was underway, that they had the full cooperation of 
the staff ... and that further testing would begin.") (Prop. FOF 64). 
143 Ex. 828 at 15-16 (Pappalardo Report); Ex. 829 at 21-22 (Paz Report). 
144 Ex. 828 at 16 (Pappalardo Report). 
145 Ex. 828 at 4, 16 (Pappalardo Report). 
146 Stip. FOF 17, 64, 77; see also Alaniz Test. at 859:6-7 ("Q: And did that June test show improvement? A: Yes, it 
did."); 860:24-861:10 ("Q: I think you testified ... you did a sort of spot check later with Summer [Poldrack]? A: 
Correct. Q: And she told you they were getting 100 percent compliance? A: Correct. ... I did a random search on 
their internal site to review everything that had been bought in for certain days throughout a certain week, and 
everything was in line with what she had told me."); Gover Test. at I 72: I I- I 7 ("Q: ... the issues that were 
identified ... were actually re-tested again in June of 2010; am I correct? A: I believe that's correct. Q: And the 
results showed significant improvement? A: That's correct."); see also Delaney Test. at 1197:4-7. 
147 See Exs. I 34, 669 (email from Alaniz to Yancey stating SEC Rule 204 is now the focus of "prompt 
remediation"); Alaniz Test. at 845:4-13; Delaney Test. at 1354:6-12; Yancey Test. at 1879:7-15 (Prop. FOF 64). 
148 See Stip. FOF 77; see also Exs. 134, 669 (January 28, 2010 email stating SEC Rule 204 is now the focus of 
"prompt remediation."); Alaniz Test. at 845:4-I3 ("Q: ... In that January meeting ... you told Mr. Yancey that 
you were receiving cooperation from departments for remediation; is that correct? A: Yes. . . Q: Did Mr. Yancey 
appear to be reassured by that fact? A: I would say yes."); Delaney Test. at I354:4-12 ("Q: And what was Mr. 
Yancey told? A: Mr. Yancey was told that this was a buy-ins problem and that - and that we had been - the 
compliance group was working with the buy-ins department to remediate the issue."); Yancey Test. at 1879:7-I5 
("Q: What specifically did they tell you about buy-ins? A:... [T]hat prompt remediation was underway, that they 
had the full cooperation of the staff ... and that further testing would begin.") (Prop. FOF 64); Alaniz Test. at 
794:20-795:10 (discussing March 2010 meeting, "A: ... So this year, we brought in individuals so in the event that 
he had questions, any concerns, he could address it to them directly. Q: And I take it there were some concerns 
about this 204 testing? A: Yes. Q: And did you feel like they were addressed? A: From the discussions that John 
Kenny had with Brian, they had -- they had discussed remediation issues or remediation communication items to 
confonn with the rule and I had no issue with that."); 837:8-18 ("Q: Was Mr. Yancey engaged during the course of 
those meetings? A: Yes. Q: He was attentive? A: Yes .... Q: Did he ask some questions? A: Yes. Q: Sometimes 
detailed questions? A: Sometimes questions we couldn't answer."); 851:20-852:16 ("A: The discussion of 204 was 
more with the issues that were found and also of the remediation that the -- the subject matter experts were 
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conducted follow-up testing of the Buy Ins department's procedures in June 2010, the results of 

which showed significant improvement. 149 And through spot-checks Alaniz confmned that 

Penson ultimately achieved 100% compliance. 150 

In sum, the December 2009 Audit could not have been a red flag to Yancey, nor any 

reasonable CEO, regarding Rule 204(a) violations of long sale of loaned securities. 151 

b. 	 Johnson's absence from the March 31, 2010 3012 meeting was not 
a red flag. 

As the trial record demonstrated, Johnson's absence from the March 31, 2010 3012 

meeting was not a "red flag"-it was a non-issue. Indeed, at trial the Division did not ask 

Johnson a single question about this purported "red flag." 152 Five points demonstrate this. 

First, Alaniz-not Yancey-selected the meeting participants and sent the e-mail 

invitation. 153 Thus, any suggestion that Yancey instructed Johnson to attend the meeting, and he 

refused, is incorrect. 

Second, Yancey received a separate invitation and had no reason to know that Johnson 

was even invited. 154 

Third, having been assured by his CCO and others in January that Johnson's involvement 

implementing... Q: Great. And you previously testified that, in fact, Mr. Gover and Mr. Kenny engaged in a 15
minute or so discussion of the remediation efforts; is that right? A: Yes.") (Prop. FOF 80). 
149 See Exs. 85, 610; Alaniz Test. at 859:6-7 ("Q: And did that June test show improvement? A: Yes, it did."); 860:3
9 ("Q: So there was an improvement in the number of fails; is that correct, or percentage of fails? A: Yes ... And 
~retty significant? ... A: Yes."); see also Gover Test. at 172: 11-17 (Prop. FOF 5). 
so Alaniz Test. at 860:24 - 861:10 ("Q: I think you testified ... you did a sort of spot check later with Summer 

[Poldrack]? A: Correct. Q: And she told you they were getting 100 percent compliance? A: Correct. ... I did a 
random search on their internal site to review everything that had been bought in for certain days throughout a 
certain week, and everything was in line with what she had told me.") (Prop. FOF 5). 
lSI See Ex. 828 at 15-16 (Pappalardo Report); Ex. 829 at 19-22 (Paz Report). 
1 s 2 Compare Johnson Test. at 513-568 (Prop. FOF. 76) with OIP at~ 75. 
ISJ Stip. FOF 96; See Exs. 674, 99 (calendar invitation sent to Johnson and several other meeting participants, 
excluding Yancey); see also Yancey Test. at 1882:8-1882:11 ("Q: Okay. Well, now, you said it wasn't your 
invitation. But did you give direction about who should be invited to attend? A: No, ma'am.") (Prop. FOF 31). 
1 s 4 See Ex. 633 (March 31, 2010 meeting invitation circulated separately and only to Yancey and Delaney); Alaniz 
Test. at 851:2-4 ("Q: So [Yancey's] invitation didn't necessarily show who else had been invited to the meeting; is 
that right?" A: Correct.") (Prop. FOF 32). 
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was not needed, Yancey had no reason to think that Johnson was necessary to the March 31, 

2010 meeting: 155 

Q: 	 And what was the response? 
A: 	 Mr. Yancey's response was that we should bring in Michael Johnson to 

the conversation. 

Q: 	 What did you say? 
A: 	 I had told him that I didn't believe that was necessary. All indications 

from the security lending department and the buy-ins department was that 
they were cooperative in remediating those issues. 156 

Q: 	 And what was Mr. Yancey told? 
A: 	 Mr. Yancey was told that this was a buy-ins problem and that -- and that 

we had been - the compliance group was working with the buy-ins 
department to remediate the issue 

Q: 	 Do you think it reasonable for Mr. Yancey to rely on Mr. Alaniz's 
statement, the gentleman who had actually done the test? 

A: 	 Yes. 
Q: 	 Now, did that mean to you that this was not a Mike Johnson issue, that 

statement from Mr. Alaniz? 
A: 	 That's what it meant to me, yes. 

Q: 	 That's what Mr. Yancey asked about and that's what Mr. Alaniz told you, 
correct? 

A: 	 Correct. 157 

Fourth, Yancey would not have expected Johnson to attend the meeting as Johnson had 

previously informed Penson's executives that it was difficult for him to attend meetings during 

trading hours. 158 

Fifth, Johnson himself rejected the Division's allegation that he "refused to attend" the 

March meeting. 159 Both Johnson and Delaney testified that other Stock Loan members attended 

ISS See Stip. FOF 64, 77; see also Exs. 134, 669 (Prop. FOF 45). 
1s6 Alaniz Test. at 762:23-763:7. 
1s7 Delaney Test. at 1354:6-1355:7 
ISS Stip. FOF 97 (Johnson Test. at 539:3-6) ("Q: Did you, in fact, tell Mr. Yancey early on that it was difficult for 
you to attend meetings that occurred during the hours that the securities markets were open? A: I think I told all 
executives that."). 
1 s9 Johnson Test. at 538:25-539:2 ("Q: Did you ever refuse to attend a March 31, 2010 CEO certification meeting 
with Mr. Yancey? A: I don't think so.") (Prop. FOF 44). 
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. d. h . . . 160
in Johnson's stead, which is precisely what Alantz requeste tn t e tnvttatton 

c. 	 The Summary Report attached to the March 31, 2010 CEO 
certification was not a red flag. 

The absence of an explicit reference to the December 2009 Audit results in the March 31, 

201 0 Summary Report was not a "red flag" that should have alerted Yancey to intentional Rule 

204(a) violations within the Stock Loan department. 

Eric Alaniz drafted the 3012 Summary Report, which was appended to Yancey's Rule 

3130 CEO Certification.' 61 Delaney and other members of Penson's Compliance department 

then reviewed and revised Alaniz's draft as they deemed necessary. 
162 

As CCO, it was 

Delaney's responsibility to determine whether an issue rose to the level of a "key compliance 

64
issue," such that, pursuant to Penson's WSPs, 163 it would be included in the Summary Report! 

This determination was necessarily based on judgment and experience with regard to materiality 

and risk, 165 and Delaney was in the best position to make this decision. 166 

160 See Ex. 674 (stating, "If for some reason you can't attend please have a representative show up in place ofyou to 
discuss the 3012 Test conducted in your respective areas."); Johnson Test. at 539:20-22 ("Q: Okay. Was it your 
understanding that someone from your team attended or may have attended the meeting? A: Yes."); Ex. 224 at 
351:13 ("I recall either Rudy or Brian being there.") (Prop. FOF 24 ). 

161 Alaniz Test. at 856:22-24 ("Q:... You prepared the initial draft ofthat, right? A: Ofthat, yes.") (Prop. FOF 33). 

162 Delaney Test. at 1361 : 1 0-24 ("Q: ... One of your jobs as the Chief Compliance Office is to prepare the annual 

3012 report; is it not? A: It is. Q: And you do that with the assistance of the- your fellow compliance colleagues? 

A: That's correct. Q: You and your department made the determination of what to include in that Summary Report, 

fair? A: Fair."); 679:10-17 ("Q: ... [Y]ou said that you're responsible for the 3012 Summary Reports; is that right? 

A: I- I am ultimately responsible for the reports, yes."); Alaniz Test. at 719:9-12 ("Q: Who decided what was put 

into that report? A: Initially, I would create the template. I would put in a few items that we would discuss. And 

from there, I would send it to Tom Delaney to complete.") (Prop. FOF 78). 

163 Stip. FOF 45 (quoting language from Penson's WSP); see also Ex.746 at 87 (WSPs). 

164 Delaney Test. at 673: 18-20 ("Q: Okay. And at Penson, you were responsible for contents of the 3012 report; 

isn't that right? A: I was."); Alaniz Test. at 719:13-15 ("Q: Okay. So who was it that decided whether items would 

be listed as significant compliance problems? A: I would ask Tom Delaney on that.") (Prop. FOF 79); see also 

Yancey Test. at 1886:22-1887:4; Ex. 828 at 18 (Poppalardo Report). 

165 See Ex. 828 at 18 (Poppalardo Report); Ex. 829 at 23 (Paz Report). 

166 Delaney Test. at 1361:22-1363:1 ("Q: You and your department made the determination of what to include in 

that Summary Report, fair? A: Fair.... Q: Do you believe that Mr. Yancey, as the Chief Executive Officer of 

Penson, was entitled to rely on the judgment of you and all of your subordinates in the Compliance department as to 

what information should be included in the Summary Report? A: Yes. Q: Do you know of any reason whatsoever 

that Mr. Yancey should have overruled the judgment of the Compliance department about what should go in that 

report? A: No."); see also Yancey Test. at 1886:22-1887:4. 
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Neither Delaney nor Alaniz believed that the December 2009 Audit results rose to the 

level of a "key compliance issue." Alaniz testified that while he certainly could have 

recommended that the results be included in the Summary Report, he didn't think it was 

necessary. 
167 

Delaney likewise agreed that the December 2009 Audit results did not warrant 

inclusion in the report because of the substantial remediation efforts that were well underway. 168 

Delaney's and Alaniz's testimony is unremarkable. The Summary Report was just that-a 

summary. By definition, it did not include all issues or the results from every 3012 audit that the 

Finn performed throughout the year. Indeed, Alaniz and Delaney both confirmed that none of 

the approximately twenty Rule 3012 tests conducted for that year were explicitly referenced in 

the summary report. 169 Given the number of regulatory inquiries that Penson received, by virtue 

of the volume of the transactions that it was clearing, it is both logical and understandable that 

the technical violations identified in the December 2009 Audit would not warrant inclusion on a 

list of"key compliance issues." 170 

167 Alaniz Test. at 857:22-858:23 ("Q: But you got direction on what to include from Mr. Delaney; is that right? A: 
Correct. ...Q: Have you had discussions with him about other issues, about what to include in a report or what not 
to include in a report ... about what's important and what's not important? A: Yes. Q: And he was receptive to that? 
A: Yes. Q: So if you had thought it was an important issue and should have been included, you had the ability to tell 
him to include it? A: Yes.") (Prop. FOF 77); see also Alaniz Test. at 858:7-23 ("Q: If you had wanted that to be 
included, would you have suggested that to Mr. Delaney? A: I believe we definitely would have had a discussion 
about it. ... Q: So if you had thought it was an important issue and should have been included, you had the ability to 
tell him to include it? A: Yes.") (Prop. FOF 25); see also Alaniz Test. at 826:13-21. 
168 Delaney Test. at 1360:25-1361:10 ("Q: And the December audit. .. was not explicitly listed as an item in that 
Summary Report; do you agree with that? A: I do. Q: Why was it not specifically identified? A: The testing results 
from Eric that had come, that had been reported out, had already been substantially starting to be remediated at that 
point, and it was inclusive in the material that was there with the report.") (Prop. FOF 25, 40); see also Pappalardo 
Test. at 1959:24-1960:7 ("A: But we don't see... every exception that's been identified in an examination report or 
an internal testing, because there's just too many ... There's got to be some judgment, and you have to--and it's 
really the Chief Compliance Officer who determines what it material enough to--to be in the report."); see also Ex. 
828 at. 18 (Pappalardo Report) ("I do not believe there was an omission in the 3012 Summary Report regarding the 
results of the December 2009 Rule 3012 audit. ... The 3012 process would quickly become unwieldy if firms 
included all regulatory and internal testing findings in their 3012 reports.") (Prop. FOF 40). 
169 Alaniz Test. at 857:19-21 ("Q: And you said earlier none of your 3012 testing for the year was included in that, 
right? A: Correct."); Delaney Test. at 1303:8-18 ("Q: How many different tests do you recall having been run during 
that cycle, if you know? A: I don't know, but it was a lot. Q: ... Were the specific results of any of those tests 
disclosed in this Summary Report? A: No. Q: Not any ofthe tests? A: Not any ofthe tests.") (Prop. FOF 87). 
170 Ex. 829 at 23 (Paz Report). 
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As CEO, Yancey was entitled to rely on Delaney's and Alaniz's determination that the 

December 2009 Audit did not rise to the level of a "key compliance issue." 
171 

As demonstrated 

above, the December 2009 Audit revealed an extraordinarily small subset of transactions that the 

Buy Ins department had failed to close out by market open. 172 Yancey had been assured that the 

issues were being remediated, and significant remediation efforts were, in fact, underway. 
173 

Yancey knew that the relevant business unit supervisors had agreed to an action plan, which 

included follow-up testing. 174 As Ms. Pappalardo testified, this is precisely "what you want to 

see as a CE0."175 Indeed, Delaney himself acknowledged that there was no reason that Yancey 

should have overruled the judgment of the Compliance department regarding the contents of the 

171 See Ex. 829 at 23 (Paz Report); Ex. 828 at 18 (Poppalardo Report); Poppalardo Test. at 1998:3-12 ("Q: Can you 
tell me a little about what reliance the CEO can give to the reports that he receives ... A: If you trust the people 
under you, I think that most CEOs wiii rely on- on the face ofthe report ... I've not seen any CEOs, you know, that 
go much beyond just receiving the report. They get comfortable enough with the areas that have been tested and the 
results as they've been represented to them, and they execute a certification."); Yancey Test. at 1885:14-1886:2 
("Did you ask any questions or have any discussions with people prior to signing it? A: Yes, ma'am. Q: Can you tell 
me about those, please? A: I ask a lot of questions about a lot of things, but the big question that I always ask is: 
Does anybody know of any reason that I wouldn't sign this or that Tom wouldn't sign this? Is there anything at all 
that we should know, that we should do? Is there anything about it we could do before I sign this document? Q: Who 
did you ask that of? A: I certainly asked it of Tom Delaney, Eric Alaniz ...."); 1887:22-1888:13 ("Q: Did you have 
any reason to disagree with Mr. Delaney's inclusion or exclusion of material on his Summary Report? A: No 
ma'am... Q: Did you believe then or now that Mr. Delaney concealed anything in completing this Summary 
Report? A: No, I don't. .. No doubt that he was completely forthright with me."). 
172 Gover Test. at 165:24-170:4 ("Q: How many trades do you think Penson cleared on a daily basis? A: I had seen 
them between three and 5 million... Q: And - and the overwhelming number of those trades settled without issue: 
is that fair? A: Absolutely .... We did not have to send very many orders to the execution desk to be bought in ... 
Q: Right. They can say whatever they want and kind ofpoint to that last final piece of the buy-ins ... But is it fair to 
say that the overall picture on the number of trades that you're claiming, that it was actually a fairly small number? 
A: Yeah."); Yancey Test. at 903:20-25 (Prop. FOF 74). 
173 See Stip. FOF 77; see also Alaniz Test. at 795:7-21; 851:20-852:16. 
174 Stip. FOF 77; see also Yancey Test. at 1879:7-15 ("Q: What specifically did they tell you about buy-ins? A:... 
[T]hat prompt remediation was underway, that they had the full cooperation of the staff ... and that further testing 
would begin."); see also Alaniz Test. at 845:4-19 ("Q: ...you told Mr. Yancey that you were receiving cooperation 
from departments for remediation; is that correct? A: Yes. Q: And indeed, that was your belief, right? A: Yes. Q: 
Did Mr. Yancey appear to be reassured by that fact? A: I would say yes. Q: He was satisfied? A: Yes. Initially he 
was concerned. And after we discussed that the cooperation was forthcoming from the departments, it appeared that 
he was okay with that."); Delaney Test. at 1354:6-12; Exs. 134,669 (email stating SEC Rule 204 is now the focus of 
"fsrompt remediation") (Prop. FOF 64 ). 
1 s Poppalardo Test. at 1998:17-24 ("I think that's what every CEO wants to see. They want to see that they had a 
process in place. The process highlighted certain exceptions or activity. The people in the business lines who are 
responsible have agreed to do whatever it is to remediate that, and, you know, that the remediation is going to occur 
by X date. I think that's exactly what you want to see as a CEO."). 
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report.t76 

Moreover, the trial record confinns that the December 2009 Audit results were not 

concealed from regulators. Indeed, Alaniz testified that he maintained and made available to 

FINRA regulators all of the 3012 testing materials, including the testing materials from the 

December 2009 Audit. 177 

d. Penson's November 24,2010 OCIE response was not a red flag. 

Lastly, the Division alleges that Penson's November 24, 2010 response to an OCIE exam 

contained misrepresentations that should have alerted Yancey to intentional Rule 204(a) 

violations with respect to long sales of loaned securities. Specifically, the Division alleges that 

Penson's statements that its Rule 204(a) processes were reasonable, effective, and perfonned as 

designed were false in light of the December 2009 Audit results. 178 But the testimony of the 

Division's first witness exposed the absurdity of this argument. 

First, Brian Gover-the Division's first witness and the author of the statements

confmned at trial that the statements were accurate and that, to this day, he has no reason to 

believe that they were not accurate. 179 Tellingly, the Division did not ask Gover whether he, as 

176 Delaney Test. at 1362:22-1363:1 ("Q: Do you know of any reason whatsoever that Mr. Yancey should have 
overruled the judgment of the Compliance department about what should go in that report? A: No.") (Prop. FOF 
39); see also Yancey Test. at 1887:22-1888:13 ("Q: Did you have any reason to disagree with Mr. Delaney's 
inclusion or exclusion of material on his Summary Report? A: No, ma'am."). 
177 Alaniz Test. at 804:12-805:3 (discussing 3012 test results, "A: No, I would put all my documentation in folders 
and keep them there. Q: And why-- why is it that you'd keep them there? A: Well, they were able to be reviewed by 
the regulators, FINRA specifically. Q: Okay. So FINRA can come in and ask for it and you-- A: Exactly. Q: Did 
that ever happen when you were at Penson? A: Yes.") (Prop. FOF 26); see also Ex. 135 (3012 testing documentation 
was "available in the Compliance Department"); Delaney Test. at 1304:10-24 ("Q:...Would that [documentation of 
testing] include ... Exhibit 70? ... A: Absolutely... Q: How large would that have been for all the tests? A: These 
are binders ... kept in bankers [boxes] ... when we would carry them in to hand them over to the regulators when 
they would ask to see them, we would literally carry in bankers boxes ... with the testing results. So there's just no 
practical way to attach those results."); 1305:4-7. 
178 OIP at 16, ~ 82; see also Stip. FOF 30 (Ex. 86) (Gover's November 8, 2010 draft contained the language: 
"Penson feels that the processes and procedures employed to close out positions that were in violation of Rule 204T 
were effective and performed as designed."). 
179 Stip. FOF 61 (Gover Test. at 147:21-148:4) ("Q: Okay. When you-- when you wrote that, you would have 
understood that was going to FINRA, right? A: Yes. Q: And when you wrote that, did you believe it was accurate? 
A: Yes. Q: And as you sit here today, is there any reason to think that it's not accurate? A: No."). 
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the author of the statements, thought that they were true and correct. Indeed, the Division did not 

ask Gover a single question about the statements. 
180 

Second, multiple other witnesses confirmed that the statements at issue were truthful 

statements. Holly Hasty-Penson's Deputy CCO-agreed that the statements were accurate and 

182 183 
true. 181 Delaney likewise agreed that the statements were true and correct. As did Yancey. 

Third, by the time of the OCIE response the Rule 204(a) issues identified in the 

December 2009 Audit had been remediated. 184 Those remediation efforts had been repeatedly 

communicated to Yancey and ultimately confirmed by Alaniz's follow-up testing conducted in 

June 2010 and his spot-check. 185 Thus, Penson's Rule 204 procedures were, in fact, 

"reasonable" and "effective and performed as designed." 

Lastly, not only was the language at issue drafted by Gover, the subject-matter expert, but 

it was also reviewed by multiple members of the Operations and Compliance departments, 

180 The Division asked Gover no questions regarding the OCIE response. See Gover Test. at 74-198. (Prop. FOF 81). 
181 Hasty Test. at 1738:25-1739:10 ("Q: Okay. And as you sit here today, Ms. Hasty, do you believe that Mr. 
Gover's statement that 'Penson's processes and procedures were effective and performed as designed,' do you 
believe that was truthful and accurate? A: Yes. Q: Do you have any reason to believe that Mr. Gover's statement 
was inaccurate? A: No. Q: Misleading? A: No.") (Prop. FOF I 9). 
182 Delaney Test. at 1365:13-21 ("Q: The sentence that reads, 'Penson believes that the reasonable processes 
employed to close-out positions that were allegedly in violation of Rule 204T were effective and performed as 
designed;' do you see that? ... Do you feel like that sentence was false? A: No. Q: Do you feel like that sentence 
was misleading? A: No. Q: Do you feel like that sentence was wrong, confusing or unclear? A: No.") (Prop. FOF 
19). 
183 Yancey Test. at 1897:5-13 ("Q: ... It says: Penson believes that the reasonable processes employed to close out 
positions that were allegedly in violation of Rule 204T were effective and performed as designed. Do you see that? 
A: I see it. Q: And did you believe that to be correct at the time? A: Yes, ma'am.") (Prop. FOF 19); see also Ex. 829 
at 23-24 (Paz Report); Ex. 828 at 18-19 (Poppalardo Report). 
184 Stip. FOF 17, 64, 77. 
185 See Exs. 85, Ex. 610; Alaniz Test. at 859:6-7 ("Q: And did that June test show improvement? A: Yes, it did."); 
860:3-9 ("Q: So there was an improvement in the number of fails; is that correct, or percentage of fails? A: Yes ... 
And pretty significant? ... A: Yes."); Gover Test. at 172: 11-17 ("Q: And then the - the issues that were identified in 
the December audit were actually re-tested again in June of2010; am I correct? A: I believe that's correct. Q: And 
the results showed significant improvement? A: That's correct."); Alaniz Test. at 860:24-86 I: I 0 ("Q:... you did a 
sort of spot check later with Summer [Poldrack]? A: Correct. Q: And she told you they were getting 100 percent 
compliance? A: Correct. ... I did a random search on their internal site to review everything that had been bought in 
for certain days throughout a certain week, and everything was in line with what she had told me.") (Prop. FOF 5). 
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including Hasty and Delaney, and often outside counsel. 186 Indeed, there were at least three 

levels of review by experts below Yancey} 87 Yancey was entitled to rely on the conclusions 

reached by these qualified individuals, particularly given that Yancey had confirmed that the 

issues identified in the December 2009 Audit were the focus ofprompt remediation efforts. 188 

In sum, the trial record overwhelmingly demonstrates that Yancey reasonably discharged 

his duties and obligations as both CEO and Delaney's supervisor. Yancey reasonably supervised 

Delaney and properly delegated supervisory responsibility. 189 Yancey and Delaney had a robust 

routine that included meeting at least twice a week. 190 

The trial evidence confirmed that the Division's "red flag" allegations greatly 

overstepped the factual bounds in this case. The Division failed to meet its burden to prove that 

any of the four alleged "red flags" were, in fact, a "red flag." For issues that rose to Yancey's 

attention, he responded reasonably and decisively. 191 To find a failure to supervise on these facts 

186 See Ex. 86 (Gover circulating the draft response); Ex. 208 (Delaney's comments to draft response); Delaney Test. 
at 1279:20-1280:1 ("Q: And who would you send it to? A: So it would go out, like I said, to the various subject 
matter experts who had the expertise on the particular issue. So we wouldn't send the letter out in whole, 
necessarily, we might just send a cut-and-paste of a particular section. And that would go to that subject matter 
expert for-for their comment and response."); Stip. FOF I 01 (Hasty Test. at 1734:24- 1736: 16) ("A: ... Once that 
was completed and we had a complete draft, the draft would then be circulated back to that initial group that was 
part of the entire drafting process for review, which also included, again, reviews by legal, sometimes -- most -
sometimes outside counsel, too, depending on subject matter. And once we came to a final consensus that the draft 
was ready to go, then it would be sent.") (Prop. FOF 83). 
187 See e.g., Exs. 86, 208; Delaney Test. at 1368:8-19 ("Q:...So three levels of review before Mr. Yancey sees the 
letter; fair? A: That's fair.") (Prop. FOF 37). 
188 See Stip. FOF 64, 77; Ex. 134 (email stating SEC Rule 204 is now the focus of"prompt remediation"); see also 
Stip. FOF 61; Ex. 829 at 23-24 (Paz Report); Ex. 828 at 18-19 (Pappalardo Report); Hasty Test. at 1738:25-1739:10 
("Q: Okay. And as you sit here today, Ms. Hasty, do you believe that Mr. Gover's statement that 'Penson's 
processes and procedures were effective and performed as designed,' do you believe that was truthful and accurate? 
A: Yes. Q: Do you have any reason to believe that Mr. Gover's statement was inaccurate? A: No. Q: Misleading? A: 

No."); Delaney Test. at 1365:13-21; Yancey Test. at 1896:4-1897:23 (Prop. FOF 19). 

189 See Ex. 828 at 13- 15 (Pappalardo Report). 

190 Delaney Test. at 1339:1-19 ("Q: Did he meet with you regularly? ... A: As part of a rigor, at least a couple times 

a week, but in many cases more than that ... Q: Did Mr. Yancey have a routine group meeting of all his direct 

reports? A: He did."); Yancey Test. at 1840:9-25 ("Q: What was your approach in terms of supervising the people 

who were your direct reports ... A: I set up a one-on-one with them, and then I held a regular Tuesday morning at 

9:00a.m. staff meeting for my direct reports every week.") (Prop. FOF 23). 

191 See, e.g., Alaniz Test. at 837:8-18 ("Q: Was Mr. Yancey engaged during the course of those [3012] meetings? A: 

Yes. Q: Was he attentive? A: Yes. Q: And he showed interest in what you were doing? A: Yes. Q: Did he ask some 

questions? A: Yes."); Delaney Test. at 1354:4-12. 
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would suggest that neither Yancey, nor any CEO, can rely on business line supervisors and 

properly qualified licensed individuals and experts, including supervisory delegates, to perform 

their duties. 192 The Division seeks to advance a standard of omniscience for CEOs that is wholly 

unreasonable and contravenes the purpose and design of Rule 204 and the concept of a 

"reasonably designed" supervisory system. 193 

C. The trial record demonstrates that Penson had established procedures, and a 
system for applying such procedures, to prevent and detect violations and that 
Yancey reasonably satisfied his duties and obligations without reasonable cause 
to believe that the procedures and system were not being followed. 

The Division's supervisory claims against Yancey fail for another, independent reason. 

Penson had established procedures, and a system for applying such procedures, to prevent and 

detect violations, and Yancey reasonably satisfied his duties and obligations without reasonable 

cause to believe that the procedures and system were not being followed. 

1. 	 Penson had procedures and systems reasonably designed to prevent and 
detect violations. 

A "reasonably designed" standard "recognizes that a supervisory system cannot 

guarantee firm-wide compliance with all laws and regulations," only that the system "be a 

product of sound thinking and within the bounds of common sense, taking into consideration the 

factors that are unique to a member's business." 194 There is no "perfect" supervisory system, nor 

is that the standard} 95 Just because a system could have been "more reasonably designed" does 

not mean that it is unreasonable as designed. 196 

During the relevant period, Penson had systems and procedures reasonably designed to 

192 See Ex. 828 at 4, 16 (Poppalardo Report). 

193 See Ex. 829 at 4, 17-19,24-25 (Paz Report); Ex. 828 at 4, 16 (Poppalardo Report). 

194 NASD Notice to Members 99-45 (June 1999) (NASD Provides Guidance on Supervisory Responsibilities) (Prop. 

COL36). 

195 See IFG Network Sec., 2006 WL 1976001 (the Commission rejected the Division's arguments that the broker

dealer President failed to exercise reasonable supervision, in part because a different system would have been "more 

reasonably designed" to prevent the violations) (Prop. COL 35). 

196 See id. 
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achieve compliance with applicable securities laws, rules, and regulations. 197 Business units 

were supervised by appropriately qualified individuals, reasonable written policies and 

procedures were in place, and the firm was subject to regular testing to ensure that supervisory 

procedures were being carried out effectively. 198 

a. Business units were supervised by qualified individuals. 

Penson's supervisory system assigned qualified experts over each line of business and 

included written policies and procedures designed to prevent and detect violations of the 

securities laws. 
199 

Delaney and Johnson were both qualified, experienced, and provided no basis 

for Yancey to doubt their competence or compliance with the securities laws. 20 ° Furthermore, 

Yancey had a long-established relationship with and high level of trust in Pendergraft, who was 

not only qualified, but confirmed by many witnesses as the most-equipped person in the finn to 

supervise Johnson. 201 Yancey had frequent, substantive discussions with those to whom he 

directly delegated supervisory responsibility. 202 His direct reports testified to his high standards, 

accessibility, and engagement.203 Pendergraft also confrrmed that he and Yancey met regularly 

197 See Ex. 828 at 7-13 (Poppalardo Report). 

198 See Ex. 828 at 7-13 (Poppalardo Report). 

199 See Ex. 828 at 7-8 (Poppalardo Report). 

200 See Ex. 241 (Delaney's CRD) (Prop. FOF 88); Pendergraft Test. at 1583:2-6 ("A: Well, he was certainly the best 

qualified candidate that we interviewed. I mean, I recall Mr. Delaney being our first choice for the job. So he was 

certainly- I think we felt like he was qualified and he was the best candidate that we had seen.") (Prop. FOF 60); 

see also Stip. FOF 55; Ex. 242 (Johnson's CRD) (Prop. FOF 89); Yancey Test. at 1862:5-22 ("He's very well

equipped. He's got great counterparty relationships. He's real systems oriented. He came from - he had a rich 

background. He came from loan department and worked at Lehman Brothers, I believe. He had a real strong 

background ... Mike was very respectful to me ... and we never had any bad exchanges.") (Prop. FOF 90). 

201 See Stip. FOF 82; see, e.g., Delaney Test. at 1343:22-1344:9 ("Q: ..between Mr. Yancey and Mr. Pendergraft, in 

your opinion, was one more qualified than the other to supervise the Stock Loan function? A: From a broker

dealer's standpoint, I think Mr. Pendergraft was more qualified."); Poppa1ardo Test. at 1962:16-24 ("Q:...do you 

have an opinion on which is the most appropriate license for supervising securities lending? A: ... In my opinion, I 

think the Series 27 is the more appropriate license ....")(Prop. FOF 91 ).

202 Delaney Test. at 1339:1-19; Yancey Test. at 1840:9-14; McCain Test. at 2178:14-25 (Prop. FOF 23). 

203 See, e.g., Delaney Test. at 1339:23-1340:1 ("Q: Was Mr. Yancey an accessible supervisor? A: He was. Q: Was 

he an engaged supervisor? A: He was."); Hasty Test. at 1701 :25-1702:8 ("A: ... he was always present at different 

meetings that we would have, and he was always very engaged ..."); Wetzig Test. at 423:16-424:3; McCain Test. at 

2178:5-7; Alaniz Test. at 837:8-18; Gover Test. at 176:18-177:9 (Prop. FOF 30). 
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. . . 204 
to discussion Johnson's performance so that Yancey could follow-up on Stoek Loan activities. 

b. Penson's policies and procedures were reasonable. 

Penson's WSPs reasonably put registered personnel on notice of regulatory requirements 

and Firm practices, they clearly vested supervisory responsibility in specific individuals, and 

they addressed an array of subjects consistent with what the SEC and FINRA would reasonably 

206
expect the WSPs to contain?05 The WSPs, and specifically Stock Loan's WSPs, were subject 

to regular review and update through a collaborative process between the Compliance 

department and operational subject-matter experts.207 Penson's Reg SHO and Rule 204 policies 

and procedures addressed all elements of the rule, set out procedures to be followed, and 

identified individuals and supervisors responsible for compliance. 
208 

The trial record established that in addition to the WSPs, Penson's business units, 

including Stock Loan, used additional methods to ensure compliance with various elements of 

Rule 204, including embedding compliance features in automated systems209 and using 

checklists, training, and orally-communicated protocols, such as guidance from senior staff and 

204 Pendergraft Test. at 1537:5-10 ("Q: Fair enough. Mr. Yancey routinely checked in with me regarding those 
activities, and I believe acted reasonably in ensuring that Mr. Johnson and the Stock Lending group were properly 
conducting business in accordance with the securities laws. A: I believe that."); Yancey Test. at 1859:5-11 ("Q: 
What did you see? What did you observe Mr. Pendergraft doing? A: ... I saw him talking to Mike Johnson. I talked 
to Phil about Mike Johnson. I talked to Phil at length ....") (Prop. FOF 11 ). 
205 See Ex. 828 at 9-10 (Poppalardo Report); see, e.g., FINRA Supervisory Checklist, contained in FINRA 
Continuing Membership Guide, located at http://www.finra.org/industry/compliancelregistration/ 
memberapplicationprogram/cmguide/p009725 (Prop. COL 37). 
206 See Ex. 657 (email from Alaniz to members of Stock Loan asking for review, update, and sign-off on WSPs). 
207 Hasty Test. at 1712: 19-1713: 11 ("Q: And when you were at Penson, did you understand that the WSPs was to be 
updated? A: Yes, they were updated regularly. Q: And if you can, what-- at a high level, how did that process 
work? A: Typically, it could happen a couple of different ways. One could be there could be a change or a 
modification to a rule or a regulation that would require us to make a targeted change to the WSPs. It could also be 
as a result of an annual review or a regular review of the WSPs, where the WSPs are sent out to the various business 
owners in all of the different areas that those WSPs that attach to each business unit are sent to the managers of 
those units for them to review, to let us know if there's anything that needs to be updated or anything that's changed 
in their day-to-day work that we need to address in those procedures.") (Prop. FOF 53). 
208 See, e.g., Ex. 540 at 383-399; Ex. 746 at 325-341; Ex. 828 at 10-12 (Poppalardo Report) (Prop. FOF 92). 
209 See Wetzig Test. at 365:6-17 ("A: So Sendero is essentially a front-end software ofa Stock Loan system that was 
built for Penson ... Sendero was a very accurate system."). 
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supervisors.210 

Penson also used well-designed, fulsome, and reasonable processes and protocols to 

implement a new rule or regulation, such as Reg SHO and Rule 204.211 The Compliance 

department issued special compliance memorandums and other guidance,212 formed working 

groups or engaged technology resources to help develop and implement process changes/13 

subscribed to comprehensive training packages from FINRA and provided other training,214 and 

held annual compliance meetings. 215 

c. 	 Regular and robust 3012 testing ensured that procedures were 
effective. 

Dedicated staff were responsible for 3012 testing each year, areas tested were risk-based, 

210 
See, e.g., Exs. 519, 582 (Penson maintained procedures for deficit determination and resolution that provide the 

specific steps in calculating the Firm's segregation requirements, which includes recall of bank and stock loan, 
issuance of buy-ins, attempts to borrow, etc.); Hasty Test. at 1713:17-1714:16 ("Q: Now, you mentioned, I think you 
called it maybe a desk book or something. Were there other written materials that Penson's business units relied on? 
A: Some of the various business units did have desktop procedures or other types of guides that they used to help 
them with their day-to-day activities .... Q: And so how-what is the function of those procedures as compared to 
the WSPs? A: Typically, those are more user level-type manuals. They're defined to specifically instruct somebody 
what they should do in a particular situation. They're designed to be step-by-step guides to how you would conduct 
your work or your business or how you might answer a question that you might have, and not designed necessarily 
to provide a high-level overview."); Wetzig Test. at 393:16-23 ("Q: What about Stock Loan; did Stock Loan have a 
set of desk procedures? A: We essentially had a checklist of items that we needed to do every day to get our job 
done... you could refer to them as desk procedures, I would say.") (Prop FOF 93). 
211 See Hasty Test. at 1707:11-1719:24 (Prop. FOF 50). 
212 See Exs. 302,729, 125; Hasty Test. at 1719:18- 1720:5 (Prop. FOF 94). 
213 See Hasty Test. at 1715:15- 1716:4 (describing working groups); 1718:13-23 ("Q: What did Penson do to ensure 
compliance with Rule 204? A: I know the firm updated its procedures. There was technology efforts to create new 
reports and new information that was being used. . . . "); 1723:16-1724:14 ("Q: Were you on an IT steering 
committee? A: I was on an IT steering committee. Q: And what was your role? A:...So my role was to provide 
compliance guidance and also to determine whether something needed to be escalated because it was something that 
was regulatory and needed to be completed perhaps in front of something that would - might be considered an 
enhancement. Q: ... Do you remember whether Rule 204 was something that needed to be escalated? A: I do. I 
specifically remember Brian Gover requesting some help with the 204 buy-in reports ... and he had requested that I 
review it and escalate it through the steering committee to get development resources put on that project more 
quickly. Q: And did you do that? A: I did.") (Prop. FOF 95). 
214 See Hasty Test. at 1710:6- 1712:6 ("A: ... Penson subscribed to FINRA's webinar series. We took all ofthe 
training that was provided by FINRA, and we would make those available to different groups. . . what we like to 
refer as the all you can eat program ....")(Prop. FOF 34); see also Ex. 384 (list of"key participants" to participate 
in Reg SHO training); Hasty Test. at 1740:12-14 (Prop. FOF 52). 
215 See Hasty Test. at 1710:16-21 ("A: ... We conducted an annual compliance meeting every year that touched on a 
lot of different just high-level security regulations. Every single business unit was given one or two different 
targeted training modules that they had to complete.") (Prop. FOF 50). 
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. ed' . 216 Aand there was a system for implementing and followmg up on necessary rem tatlon. 

significant amount of testing occurred each year and deficiencies identified in 3012 testing and 

regulatory examinations were tracked and assigned to the appropriate business unit for 

remediation.217 It was the Firm's practice during the relevant time period to conduct several tests 

each quarter across a variety of different areas that were the focus of new regulatory rules and 

priorities.218 The results of 3012 testing and remediation efforts were discussed between 

Compliance staff and Yancey, and business unit leaders or subject-matter experts were consulted 

as necessary.219 In fact, in connection with the CEO certification process, Yancey met more 

frequently than the annual basis that Rule 3130 required to discuss issues identified in the Rule 

3012 testing process. 220 The trial evidence shows that in these meetings Yancey was thorough, 

decisive, and engaged. 221 In addition to the 3012 testing program, PWI's Internal Audit program 

also conducted audits of Penson departments and reported those findings to PFSI and PWI 

216 See Poppalardo Test. at 1995:8-10 ("A: I thought they had a very good - a very robust Series [30] 12 testing 
~rocess. It was better than a lot that we've seen."); Ex. 828 at 12-13 (Poppalardo Report) (Prop. FOF 68). 

17 See Alaniz Test. at 714:10-12 ("I typically test around 20 items, on average, a year."); 739:13-19 (regarding the 
testing cycle that ended March 31, 2010 "Q: Okay. How many different items ... did you test during that testing 
cycle? A: 20, 21. Typically around the range of20.... That's the [annual] average."); Poppalardo Test. at 1995:8
10 ("A: I thought they had a very good - a very robust Series [30] 12 testing process. It was better than a lot that 
we've seen."); Ex. 828 at 12-13 (Poppalardo Report) (Prop. FOF 68). 
218 See, e.g., Ex. 722 (evidencing that in one year, Penson conducted testing in at least 14 different areas); Alaniz 
Test. at 714:10-12, 705:6-19 (discussing the annual 3012 testing, "A: ... I reviewed FINRA sites, SEC sites. I 
would check in to our regulatory compliance [a]rea. I would ask to see what the regulators were asking about. And 
then from there, I would gather a list of topics. From that point, I would take it to Tom Delaney. We'd create a 
list."); Ex. 828 at 12-13 (Poppalardo Report) (Prop FOF 96). 
219 See Exs. 669, 507, 633; Alaniz Test. at 794:20-795:25 ("A: ... The reason we brought these business owners into 
this meeting ... after going through all the items, he [Yancey] would have questions that only the business owners 
could answer."); 845:4-19 (Prop. FOF 64) (Prop. FOF 48) (Prop. FOF 80). 
220 Stip. FOF 90 (Yancey Test. at 882:23-883:11) ("I wanted there to be vibrant testing more than once a year. And 
so I worked with my CCO to develop a good routine for testing and then meet on a quarterly basis to make sure that 
we had the opportunity to detect things that might not be going as well as we'd like and have the opportunity to 
remediate them so that, in the certification, we would be confident about the test and the results."). 
221 See Ex. 692 (email from Delaney to Yancey stating: "We continue to appreciate your participation in this process 
as you set a meaningful tone at the top related to compliance efforts of the firm."); Alaniz Test. at 837:8-18 ("Q: 
Was Mr. Yancey engaged during the course of those [3012] meetings? A: Yes. Q: Was he attentive? A: Yes."); 
(Prop. FOF 97); Hasty Test. at 1701:25-1702:8 (Prop. FOF 30). 
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management.222 

2. Yancey reasonably discharged his duties and obligations without 
reasonable cause to believe the procedures and systems were not being 
complied with. 

Yancey relied on the many qualified licensed individuals at Penson to employ good 

judgment, take decisive action, and escalate unresolved issues to his attention?23 Yancey 

exercised effective supervision over all of his direct reports, including Penson's CCO Tom 

Delaney, and followed up on the delegation of supervisory responsibilities. 224 Yancey facilitated 

the free flow of information by meeting with each direct report and his superiors twice a week

as a group and one-on-one. 225 He was an engaged and accessible CEO and had frequent, 

substantive discussions with all levels of Penson personnel.226 Yancey prioritized the 

Compliance department through the allocation of numerous resources over several years. 227 

Yancey was a committed, honest, ethical, diligent, and compliance-minded. 228 

222 See, e.g., Ex. 724 (circulation of Buy Ins internal audit report to various PFSI and PWI personnel).

223 See Delaney Test. at 1368:20-24 ("Q: Can you think of any reason whatsoever why Mr. Yancey should not have 

been entitled to rely on the judgment of you, Ms. Hasty as Mr. Gover as to the truth of that statement? A: No.") 

(Prop. FOF 38); Ex. 828 at I8 (Poppalardo Report) ("Mr. Yancey, like most CEOs in the industry, relied on the 

re.rort prepared by his CCO, and I believe his reliance was reasonable ...") (Prop. FOF 39). 

22 Delaney Test. at I339: I-I9 ("Q: Did he meet with you regularly? ... A: As part of a rigor, at least a couple times 

a week, but in many cases more than that ... Q: Did Mr. Yancey have a routine group meeting of all his direct 

reports? A: He did."); Yancey Test. at I840:9-25 ("Q: What was your approach in terms of supervising the people 

who were your direct reports ... A: I set up a one-on-one with them, and then I held a regular Tuesday morning at 

9:00a.m. staff meeting for my direct reports every week."); McCain Test. at 2I78:I4-25 ("A: ... He held a weekly 

management meeting that included all of his direct reports") (Prop. FOF 23); see also Yancey Test. at 948:I8 ("So I 

fully delegated it to him. He accepted that delegation. And then there became a pattern and practice of follow-up 

routine communication between Phil and I to ensure that -- that his supervision was adequate and -- and 

appropriate."); Pendergraft Test. at 1540:I0-20 ("A: Yes. Q: I observed him properly and diligently supervising the 

PFSI business by assigning responsibility as appropriate and following up. A: Yes, sir. Q: In that regard, I believe 

that Mr. Yancey acted as a reasonable CEO of a broker-dealer. A: Yes, sir, I believe that."), I537:5-IO ("Q: Fair 

enough. Mr. Yancey routinely checked in with me regarding those activities, and I believe acted reasonably in 

ensuring that Mr. Johnson and the Stock Lending group were properly conducting business in accordance with the 

securities laws. A: I believe that.") (Prop. FOF II). 

225 See id. 

226 See, e.g., Delaney Test. at 1339:23-1340:1; Hasty Test. at 1701:25-1702:8 (Prop. FOF 30).

227 Stip. FOF 72; see also Delaney Test. at 1340:17-1340:24 ("When I started with the Compliance department, it 

was about a team of five or so, and at our high point we had over 25 compliance associates that were in that 

department. It was a meaningful-- it was a meaningful addition to-- to staff.") (Prop. FOF 36). 

228 See, e.g., Miller Test. at 2603:II-23 ("Q: Do you think Mr. Yancey-- in your experience, was he an honest man? 

A: Yes. Q: What-- in your own words, describe your views of Mr. Yancey. A: Any conversation that I ever had 
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As discussed above, no red flags were raised to Yancey that would have given him 

reasonable cause to believe the reasonably-designed systems and procedures were not being 

complied with. The red flags alleged by the Division were not red flags, but rather the absence 

of red flags. And the Division failed to meet its burden of proof with regard to each flag, often 

failing to advance any evidence or elicit any supporting testimony in support of its theory. 

III. 	 The Remedies Sought by the Division are Unsupported and Excessive. 

In the alternative, should the Court conclude that Yancey failed to supervise Johnson or 

Delaney, the Division's request for sanctions should be denied. 

The Division has requested a full bar, as well as civil penalties and disgorgement against 

Yancey.229 The Commission has authority to place limitations on, suspend, or bar a person 

associated with a broker-dealer if it determines that person has failed reasonably to supervise, 

with a view to preventing violations of federal securities statutes, rules, and regulations, another 

person who commits such a violation, and if such other person is subject to his supervision.230 In 

determining what sanctions to impose, the Commission considers the following factors: ( 1) the 

egregiousness of the respondent's actions; (2) the isolated or recurrent nature of the infractions; 

(3) the degree of scienter involved; (4) the sincerity of the respondent's assurances against future 

violations; (5) the respondent's recognition of the wrongful nature of his conduct; and (6) the 

likelihood the respondent's occupation will present opportunities for future violations.231 Courts 

also consider: the age of the violation; the degree of harm to investors and the marketplace 

resulting from the violation; the deterrent effect of the sanction; the public-at-large; the welfare 

with Bill was always about doing the right thing. There was never a conversation that I had with him where he even 
missed a beat on making the right decision. He's a good man. Q: Is he someone that you could ever imagine putting 
~ofits ahead of compliance? A: No.") (Prop. FOF 85). 

9 See Division's Prehearing Br. at 25-26. 
~:~Securities Exchange Act of1934, 15 U.S.C. §§ 78o(b)(6)(A)(i), (b)(4)(E). 

Steadman v. SEC, 603 F.2d 1126, 1140 (5th Cir. 1979), ajj'd on other grounds, 450 U.S. 91 (1981) (Prop. COL 
38). 
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of investors; and standards of conduct in the securities industry business generally. 232 The 

severity of sanctions depends on the facts of each case and the value of the sanction in 

preventing a recurrence. 
233 

The primary purpose in imposing sanctions is not to punish a 

respondent, but rather to protect the public. 234 

Disbarment is a drastic remedy that is not proportional to the conduct at issue. Yancey's 

supervisory conduct cannot be fairly characterized as egregious. As demonstrated above, 

Yancey was both diligent and engaged with his direct reports. 235 Moreover, it is undisputed that 

Yancey was not aware that Stock Loan department was violating Rule 204, therefore lacking any 

element ofscienter associated with the violations at issue.236 

Furthermore, sanctions, in addition to the damage an adverse finding would inflict on 

Yancey's personal and professional reputation, are not in the public interest. The only 

specifically quantified benefit Penson gained from not timely closing out long sales of loaned 

securities at market open on T+6 was $59,000- approximately 0.08 percent of Stock Loan's 

total revenue during the relevant period.237 Given the evidentiary record and Yancey's 

undisputed lack of scienter, the risk of future violations is minimal. In Yancey's current 

position, he supervises two salespeople-a significantly different capacity than his role at 

Penson.238 Yancey is a clear champion for compliance and has an unblemished record after more 

232 See In re Prime Capital Se,ices, Inc., eta/., SEC Admin. Proc. File No. 3-13532, Initial Decision Release No. 

398,2010 WL 2546835, at *48 (June 25, 2010) (Prop. COL 42). 

233 In the Matter ofSteven Muth, eta/., SEC Admin. Proc. File 3-11346, Initial Decision Release No. 262 (Oct. 8, 

2005) (citing Berko v. SEC, 316 F.2d 137, 141-43 (2d Cir. 1963)) (Prop. COL 40). 

234 In the Matter ofStephen J. Homing, Exchange Act Release No. 56886, 2007 SEC LEXIS 2796, at *24 (Dec. 3, 

2007) (Prop. COL 39). 

235 See, e.g., Delaney Test. at 1339:23-1340:1 ("Q: Was Mr. Yancey an accessible supervisor? A: He was. Q: Was 

he an engaged supervisor? A: He was."); Hasty Test. at 1701:25-1702:8; Wetzig Test. at 423:16-424:3; McCain 

Test. at 2178:5-7 (Prop. FOF 30). 

236 Stip. FOF 43. 

237 Stip. FOF 53, 80. 

238 See Yancey Test. at 1813:19-25 ("Q: What is your current position? A: I'm the managing director for the First 

Southwest Company here in Dallas, Texas. Q: What do you do for First Southwest? A: I manage a very tiny sales 

force. Q: How large is your sales force? A: Just two salespeople."). 
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than 30 years in the securities industry.239 The consequences of suffering through these 

proceedings are more than adequate to punish Yancey and deter future violations. 

CONCLUSION 

The evidence overwhelmingly establishes that Phil Pendergraft-not Bill Yancey

supervised Mike Johnson. Yancey delegated this responsibility to Pendergraft, and Pendergraft 

acknowledged and accepted the delegation unconditionally. The SEC concedes Yancey was not 

made aware of intentional Rule 204(a) violations and that they were actively concealed from 

him. There were no red flags raised to Yancey that would have given him reasonable cause to 

believe that Penson's systems and procedures were not being complied with. The purported red 

flags advanced by the Division are not red flags at all, but rather the absence of red flags. To 

hold Yancey liable on these facts would eviscerate long-standing concepts of regulatory 

supervision and would impose an insurmountable standard of diligence on every regulated CEO 

in the United States' securities industry. The claims against Yancey should be dismissed. 

239 
See Exs. 758, 240 (Yancey CRD); Yancey Test. at 1805:5-7 ("Q: When did your first enter the securities 

business? Was it out ofData Systems Design? A: Yes, it was. It was in July of1983."). 
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RESPONDENT CHARLES W. YANCEY'S 
PROPOSED FINDINGS OF FACT AND TIMELINE 

Pursuant to the Court ' s Post-hearing Order, Respondent Charles W. Yancey ("Yancey" ), 

by and thro ugh counsel , submits his Proposed Findings of Fact and Timeline. This submission 

also includes Stipulated Findings of Fact, which cite to the page(s) in the hearing tran script on 

which they were made , or to the Court ' s order on stipulations and transcript corrections in which 

they were endorsed (Admin. Proc. Rulings Release No. 2143 (Dec. 17, 2014)) . Yancey ' s 

Proposed Findings of Fact are numbered Prop. FOF I- I 03 and include citations to the specific 

portions of the record that support each fact. 



Previously Stipulated Findings of Fact 

FOF 1. Delaney, 45, of Colleyville, Texas, was the CCO at Penson from at least October 
2008 through April 2011. Delaney currently works in compliance at a registered 
broker-dealer. He holds Series 4, 7, 24, 27, 53, and 63 licenses. Tr. 2287:20-23. 

FOF 2. Yancey, 58, of Colleyville, Texas, was the President/CEO of Penson from at least 
October 2008 through February 2012. Yancey is currently a Managing Director 
at a registered broker/dealer. Yancey holds Series 7, 24, 55, and 63 licenses. Tr. 
2288:20-2289:2. 

FOF 3. Penson was a North Carolina corporation with a principal place of business in 
Dallas, Texas. It was a broker-dealer registered with the Commission, which, 
from at least 2010 to 2012, was one of the largest clearing firms in the United 
States as measured by the number of correspondent brokers for which it cleared. 
Penson was a wholly-owned subsidiary of SAl Holdings, Inc., which in turn was a 
wholly-owned subsidiary of Penson Worldwide, Inc. ("PWI"). Penson filed a 
Form BOW, which was effective in October 2012, and then declared bankruptcy 
in January 2013. A bankruptcy plan implementing Penson's liquidation was 
approved in July 2013. Tr. 2289:11-14. 

FOF 4. Rule 204T/204 was adopted to, among other things, address prolonged failures to 
deliver. Rule 204T became effective on September 18,2008 and Rule 204 became 
effective on July 31,2009. Tr. 2290:104. 

FOF 5. The Depository Trust and Clearing Corporation ("DTCC") operates the National 
Securities Clearing Corporation (''NSCC"), a clearing agency registered with the 
Commission that clears and settles the majority of United States transactions in 
equities. When NSCC members purchase or sell securities on the exchanges, the 
exchanges send the trade information to the NSCC. NSCC operates the 
Continuous Net Settlement ("CNS"). NSCC member clearing firms receive 
reports that, as of at least close of business T + 1, notify the firms of transactions 
scheduled to clear and settle by close of business T+3. CNS also sends reports to 
the frrms listing net fails to deliver in each security as ofT+3. Tr. 2293:21-24. 

FOF 6. At all relevant times, Penson was a clearing firm, i.e., a participant of a registered 
clearing agency and a member of NSCC. As a clearing frrm, Penson had 
obligations under Rule 204(a) to close out CNS failures to deliver resulting from 
long sales no later than market open T+6. Tr. 2294:8-11. 

FOF 7. From October 2008 until November 2011, Penson failed to close out CNS failures 
to deliver resulting from long sales of loaned securities by market open T+6. The 
relevant long sales originated with securities held in customer margin accounts. 
Under the Commission's customer protection rule, Penson is permitted, subject to 
certain conditions and limitations, to re-hypothecate margin securities to third 
parties. Penson re-hypothecated margin securities according to the terms of the 
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Master Securities Lending Agreement ("MSLA") developed by the Securities 
Industry and Financial Markets Association ("SIFMA"). Tr. 2298:24-2299:3. 

FOF 8. When a margin customer sold the hypothecated securities that were out on loan, 
Penson issued account-level recalls to the borrowers on T+3, i.e., three business 
days after execution of the margin customer's sale order. When the borrowers did 
not return the shares by the close of business T +3, and Penson did not otherwise 
have enough shares of the relevant security to meet its CNS delivery obligations, 
Penson incurred a CNS failure to deliver. Tr. 2303:23-2304:8. 

FOF 9. Michael Johnson, SVP Global Stock Lending Group, was included on the 
organizational charts of PWI, the parent company, rather than within Penson, 
which was then a registered broker-dealer. Licensed employees of Stock Loan 
were associated persons of the broker-dealer. Tr. 2307:17-24. 

FOF 10. Stock Loan initially attempted to comply with Rule 204T for long sales of loaned 
securities by recalling loans at the account level on T+3 and buying in the 
borrowers at market open T +6. However, because the MSLA gave the borrowers 
three full days (until close-of-business T+6) to return the shares, the borrowing 
counterparties pushed back against Penson's attempted market-open T+6 buy ins. 
Tr. 2308:6-9. 

FOF 11. At least on some occasions, Stock Loan allowed CNS failures to deliver resulting 
from long sales of loaned securities to persist beyond market open T +6. At least 
on some occasions, Stock Loan personnel did not take steps, such as purchasing 
or borrowing securities, in order to close out Penson's CNS failure-to-deliver 
position. Tr. 2315:11-19. 

FOF 12. Delaney was Penson's CCO when Rule 204T was implemented in September 
2008. He continued in that position at Penson until April 2011. Tr. 2319:24
2320:2. 

FOF 13. As Penson's CCO, if Delaney learned that associated personnel were not 
following the securities laws, he was required to take reasonable steps to 
investigate and report his findings to members of senior management where those 
persons reported. Tr. 2320:17-23. 

FOF 14. Delaney participated in Penson's efforts to implement procedures in response to 
Rule 204T in October 2008 and to Rule 204 in July 2009. Delaney knew at all 
relevant times that Rule 204T/204 required Penson to close out CNS failures to 
deliver resulting from long sales by market open T+6. Tr. 2321:7-10. 

FOF 15. In December 2009, Penson's Compliance Department conducted an NASD Rule 
3012 internal audit of the Rule 204 close-out procedures, which had been in place 
at Penson from October 2008 forward. Penson's compliance personnel sampled 
113 CNS failures to deliver resulting from both long sales and short sales, and 
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found that Buy-Ins' procedures resulted in Rule 204(a) violations for 112 out of 
the 113 securities sampled. Delaney understood this NASD Rule 3012 audit had 
revealed failures relating to Buy-Ins' Rule 204(a) procedures that were anomalous 
during his tenure as CCO. Tro 2327:19-2328:70 

FOF 16. In July 2010, Delaney was at least copied on e-mail discussions between 
compliance and operational personnel about Stock Loan's non-compliant 
procedures for close-outs of CNS failures to deliver resulting from long sales of 
loaned securities. Tro2331 :5-12o 

FOF 17. Penson's Buy-Ins handled close-outs of CNS failures to deliver resulting from 
transactions initiated by customers who sold short or customers who sold long but 
failed to provide the shares to Penson by settlement date. In those circumstances, 
Penson could pass along the cost of Rule 204T/204 compliance (i.e., borrowing or 
buying before market open) to the customer. Upon learning of Rule 204 
deficiencies in Buy-Ins through the December 2009 audit, Delaney oversaw 
extensive remediation efforts. Tro 2336:17-2337:40 

FOF 18. Where CNS failures to deliver were not caused by the action of any customers, 
there was no one other than Penson to absorb the cost of the close-outs. Tro 

2339:24-2340:40 

FOF 19. In January 2010, Penson compiled WSPs for delivery to FINRA as part of a 
FINRA Rule 1017 application. FINRA had been very clear with Delaney that 
they were going to be "poring over the WSPs with a fine-tooth comb." On 
January 25, 2010, Delaney foiWarded a set ofWSPs to Mr. Alaniz for comment 
before delivering the WSPs to FINRA. Mr. Alaniz responded that the WSPs 
Delaney sent him did not address Reg SHO as it pertained to 204. Tro 2353:17
2354:20 

FOF 20. Delaney was copied on at least one e-mail from Penson's Compliance Department 
delivering WSPs to FINRA as part of Penson's Rule 1017 application. A relevant 
WSP section had two parts: one titled "Close-Out Requirements for Fail (sic) to 
Deliver (SEC Rule 10b-21; Regulation SHO Rule 204)," and a subsequent part 
titled "Procedures Adopted in Accordance With Rule 204." The first part 
correctly articulated the regulatory requirement that CNS failures to deliver 
resulting from long sales had to be closed out by market open T+6. The section 
detailed Stock Loan's procedures for maintaining an easy-to-borrow list and 
providing locates procedures that were relevant to Penson's compliance with Rule 
203, not Rule 204. The second part finished with a brief description of 
procedures designed to ensure close-outs ofCNS failures to deliver resulting from 
short sales by T+4. Tro 2360:13-2361:70 

FOF 21. On March 31, 2010, Delaney met with Yancey to discuss Yancey's annual 
certification of Penson's compliance testing procedures. As part of that 
certification, Penson's Compliance Department prepared and presented an Annual 
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Report that, per Penson's WSPs, was to discuss Penson's "key compliance 
problems" for the period April I, 2009 through March 3I, 20 I 0. At the March 
31, 201 0 meeting, an item of discussion was the results of the December 2009 
audit showing the Rule 204(a) violations resulting from Buy-Ins' procedures-- a 
compliance failure that Delaney later characterized as "massive," "profound," and 
"anomalous." Tr. 2370:24-2371:13. 

FOF 22. Delaney's March 3I, 20IO Annual Report appended to Yancey's certification did 
not reference ongoing, willful Rule 204(a) violations relating to long sales of 
loaned securities by Stock Loan. Tr. 2372:23-2374:3. 

FOF 23. On April 22, 20IO, Mr. Gorenflo sent Penson's response to OCIE. The response 
stated: "[Penson] I would like to note that the majority of any Regulation SHO 
buy-ins are and have been covered by stock borrow or executing closing trades 
prior to the market open." Tr. 2387:4-11. 

FOF 24. Penson's April 22, 20 I 0 response continued: "For instances where we were 
unable to complete buy-ins prior to market open, buy-ins were typically executed 
within I5 minutes of market open." Tr. 2388:22-2389:3. 

FOF 25. The December 2009 audit memorandum (Exhibit 70) reported that Buy-Ins' Rule 
204(a) close-outs of short sales occurred "anywhere from 30 minutes to a I hour 
and I5 minutes after the market open" and that Buy-Ins' Rule 204(a) close-outs of 
long sales occurred "anywhere from 4 hours from the market open to up until II 
minutes of the market close." Tr. 2389:4-13. 

FOF 26. On May 10, 2010, a compliance officer fotwarded the April22, 2010 response to 
Delaney, stating "Tom, Attached is a copy of the most recent response, as well as 
a link to the examination folder." In October 20 I 0, the junior compliance officer 
who signed the April22, 20IO response fotwarded the response to Delaney as part 
of Delaney's efforts to respond to the OCIE exam deficiency finding. The 
compliance officer mentioned is the deputy compliance officer, Ms. Holly Hasty. 
Tr. 2390:18-23. 

FOF 27. In June and July 2010, Delaney coordinated with his staff to formally approve an 
updated version ofPenson's WSPs. Tr. 2392:12-16. 

FOF 28. Beginning in November 2008, OCIE conducted a review of Penson's Rule 204T 
procedures. In October 20 I 0, OCIE issued Penson a deficiency letter reporting 
that OCIE had found Rule 204T(a) violations. The findings reported to Penson in 
the deficiency letter included findings that Penson had violated Rule 204T in 
connection with short sales. Tr. 2392:14-22. 

FOF 29. In its November 24, 20IO response to OCIE's deficiency findings, Penson stated 
the following: "Penson feels that the reasonable processes employed to close out 
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positions that were allegedly in violation of rule [sic] 204T were effective and 
performed as designed." Tr. 2394:2-5. 

FOF 30. On November 8, 2010, Brian Gover, a supervisor in Buy-Ins, e-mailed Delaney, 
among others, a short, 1.5 page draft of selected responses to OCIE's findings. 
That draft contained the language: "Penson feels that the processes and 
procedures employed to close out positions that were in violation of Rule 204T 
were effective and performed as designed." Tr. 2399:5-14. 

FOF 31. On November 15, 2010, a junior compliance officer shepherding the drafting 
process emailed Delaney a full draft of Penson's responses to OCIE. That draft 
contained the language from the November 8, 2010 draft collection of selected 
responses regarding Penson's Rule 204T processes and procedures. Tr. 2399:21
24. 

FOF 32. On November 19, 2010, Delaney e-mailed the junior compliance officer stating 
"Attached is my re-draft with a couple of additional notes." Delaney's November 
19,2010 re-draft edited the November 15,2010 draft (Exhibit 208). Tr. 2403:11
17. 

FOF 33. On March 31, 2010, Delaney personally emailed the certification and Annual 
Report to FINRA in response to its specific request for the documents. That same 
day, Penson's compliance personnel uploaded the documents to Penson's FINRA 
gateway and separately emailed the Annual Report to other FINRA personnel. On 
April1, 2010, compliance personnel sent the Annual Report to the Chicago Board 
Options Exchange ("CBOE"). In September 2010, compliance personnel sent the 
Annual Report to the National Stock Exchange, Inc. ("NSX") in response to an 
information request. Tr. 2406: 10-13. 

FOF 34. On April 8, 2010, the Commission's Office of Compliance Inspections and 
Examinations ("OCIE") informed Penson it had learned Penson was having 
problems executing close outs at market open and asked for an explanation. On 
April 14, 2010, a junior Penson compliance officer asked OCIE to clarify how it 
had learned about the potential close-out problems. That same day, OCIE sent the 
junior compliance officer, and Delaney the following clarification and request for 
information: "During staff's review of fails to deliver and conversations with the 
firm regarding 204T compliance, Penson represented and in documents produced 
evidenced that the fmn did not always buy-in to close-out a fail to deliver position 
at the market open. The reason the firm provided for not buying-in at the open 
was because of manual processes and system limitations. Q. What is the system 
limitations that prevent the fmn from executing buy-ins at the market open? Has 
the fmn fixed the system limitations and manual processes to now execute buy
ins at the market open? If so, please provide the date the firm corrected this 
issue." Tr. 2406:20-23. 
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FOF 35. On November 24, 2010, Delaney was copied on an email seeking final review of 
the letter before delivery to OCIE. That draft, and the final draft delivered to 
OCIE on November 24, 2010, contained the exact language from Delaney's 
November 19,2010 draft. Tr. 2407:11-14. 

FOF 36. The chief compliance officer (CCO) is responsible for establishing and 
maintaining the supervisory system policies and procedures, other than financial 
and operations procedures. Tr. 2409:9-13, 18-22. 

FOF 37. From 2009 to 2011, the Registered Representative Supervisory Matrix listed Bill 
Yancey under the column titled Regulatory Supervisor with regard to Michael 
Johnson. Tr. 2415:12-17. 

FOF 38. Michael Johnson was the individual with primary responsibility within Stock 
Loan for compliance with Rule 204(a) procedures. Tr. 2415:18-22. 

FOF 39. A few months later, in July 2010, Delaney was copied on an e-mail chain between 
Buy-Ins, Stock Loan, and compliance personnel. In the fmal e-mail of the chain, 
one of Penson's junior Compliance Specialists stated the failure to deliver 
positions "should be flat by the end of the day" and "preferably this should be 
completed prior to or at market open." Tr. 2422:4-13. 

FOF 40. On August 2, 20 I 0, Delaney met with Yancey to discuss the status of the efforts 
to remediate Buy-Ins' Rule 204(a) deficiencies. Consistent with Delaney's 
actions during the March 31, 2010 meeting, Delaney and Yancey did not discuss 
Rule 204(a) violations relating to long sales of loaned securities. Tr. 2424:15-23. 

FOF 41. Michael Johnson, the Senior Vice President of Stock Loan, was an associated 
person of Penson. He had primary authority and responsibility within Stock Loan 
for its operational practices and for the Department's WSPs, which WSPs were 
incorporated into Penson's WSPs. The Senior Vice President of Stock Loan 
knew that Rule 204T{a)/204(a) required Penson to close out CNS failures to 
deliver for long sales, including long sales of loaned securities, by market open 
T+6. From October 2008 through November 2011, the Senior Vice President of 
Stock Loan knew Penson was at times violating Rule 204T(a)/204(a) in 
connection with long sales of loaned securities. Tr. 2427:15-2428:4. 

FOF 42. Yancey was Delaney's supervisor throughout the pertinent period. 
13. 

Tr. 2429:10

FOF 43. Yancey was not aware that Penson's Stock Loan Department was violating Rule 
204. Tr. 2436:12-15. 

FOF 44. Yancey took no steps regarding how Stock Loan's Rule 204 procedures may have 
been contributing to Penson's Rule 204 deficiencies. Tr. 2430:8-2436:20. 
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FOF 45. Penson's WSPs, effective as of March 31, 20 I 0, contained a section titled 
"Annual CEO Certification (RULE 3130): CEO and CCO Mandated Meeting." 
Those procedures identified Yancey, as CEO/President, and Delaney, as CCO, to 
be the relevant Designated Supervisory Principals. The procedures required as 
follows: "The CCO will prepare and provide the CEO (or equivalent officer) with 
an Annual Report that includes a review of [Penson]' s Supervisory System and 
Procedures and key compliance issues. The CCO will meet with the CEO to 
discuss and review the report and will meet at other times, as needed, to discuss 
other compliance matters." The procedures further required Yancey to certify, 
among other things, that "[ c ]ompliance processes are evidenced in a written report 
reviewed by the CEO, CCO, and other appropriate officers and submitted to the 
Board of Directors and Audit Committee, if any." Tr. 2438:1-6. 

FOF 46. At the conclusion of that meeting, Yancey signed CEO Certifications per FINRA 
Rule 3130 and NYSE Rule 342.30. Those certifications included copies of 
Penson's Annual Report. Consistent with the WSPs' requirement that the report 
discuss "key compliance issues," the March 31, 20 I 0 Annual Report contained a 
section titled "identification of significant compliance problems." But that section 
of the report did not specifically discuss Penson's Rule 204 deficiencies as 
identified in the December 2009 audit. Tr. 2441:18-2442:5. 

FOF 4 7. Yancey and Delaney, among others, were recipients on the e-mail distributing the 
initial draft of Penson's response to a Rule 204T exam by OCIE on November 8, 
2010, and then on November 24,2010, Delaney and Yancey received the draft for 
their fmal review before delivery to OCIE. Tr. 2442:12-17,2442:23-2443:2. 

FOF 48. Yancey allowed the November 24, 2010 letter to be delivered to OCIE without 
making any edits to it. Tr. 2444:2-6. 

FOF 49. During the relevant time period there were at least 1,500 Rule 204T(a)/204(a) 
violations by PFSI relating to long sales of loaned securities. Tr. 2468:25
2469:4. 

FOF 50. During the relevant time 
transactions. Tr. 2469:5-8. 

period PFSI cleared at least 1 billion securities 

FOF 51. There were a total of 83.6 million long sale transactions by PFSI during the 
relevant time period that could be potentially associated with loaned shares. Out 
of these 83.6 million long sale transactions, only 0.12 percent could be potentially 
associated with a negative CNS position that was a Rule 204(a)/204T(a) violation. 
Tr. 2470:11-18. 

FOF 52. The 1,500 Rule 204T(a)/204 negative CNS positions identified as violations 
represented only approximately 0.68 percent of the total number of Penson's CNS 
net sale settling positions potentially associated with loaned shares. Tr. 2470:11
2471:1. 
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FOF 53. 	 During the relevant time period the only specifically quantified benefit PFSI 
gained from not timely closing out at market open on T+6 is $59,000. Tr. 2475:4
8. 

FOF 54. 	 Penson violated Rule 204T(a)/204(a) of Regulation SHO. Tr. 2476:16-18. 

FOF 55. 	 Michael Johnson of Dallas, Texas, was the senior vice president of Penson 
Worldwide, Inc's ("PWI") securities lending department from at least October 
2008 until June 2012. In that position Johnson oversaw securities lending 
activities at PFSI. Johnson was associated with PFSI between 2004 and 2012. 
Johnson held Series 7, 24, 27, and 63 licenses. Tr. 2479:19-25, 2480:4-13. 

FOF 56. 	 Mr. Delaney gave notice to Penson that he was resigning as chief compliance 
officer and leaving Penson to pursue other employment in mid-March 2011. Tr. 
2481:4-6, 10-13. 

FOF 57. 	 Mr. Delaney, in fact, left employment at Penson at the end of April 2011. Tr. 
2481:14-15, 23-25. 

FOF 58. 	 The relevant period for the Division's claim against Delaney for aiding and 
abetting Penson violations of Rule 204(a) of Regulation SHO runs from October 
1st, 2008 until approximately February 15th, 2011. Tr. 2482:17-20, 2482:24
2483:2. 

FOF 59. 	 For the alleged violations of Rule 204 for long sales of loaned securities in this 
case, the Division of Enforcement is not alleging that a failure to recall on T + 2 or 
failure to close out at any time prior to market open of T +6 is a violation. Tr. 
2484:11-15, 21-24; 2486:4-11, 21-24. 

FOF 60. 	 During Eric Alaniz's initial meetings with Stock Loan personnel related to his 
3012 testing of Penson's 204 compliance, no Stock Loan personnel told Alaniz 
that Stock Loan was deliberately failing to comply with Rule 204. Tr. 2487:1-6, 
8-11. 

FOF 61. 	 Brian Gover believed that the following language that he authored was accurate, 
both when drafted and as of the date that he testified at the final hearing: "Penson 
feels that the processes and procedures employed to close out positions that were 
in violation of Rule 204T were effective and performed as designed. Our 
[presumably meaning Penson] current procedures as they relate to Rule 204 are 
effective and designed to ensure that all short sales and sales not long are covered 
either through stock borrow or market action prior to the open on S+ 1." Tr. 
2491:9-19, 2491:25-2492:4. 

FOF 62. 	 During all the relevant time periods Eric Alaniz was a compliance officer at 
Penson Financial Services, Inc. Tr. 2494:8-10, 13-16. 
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FOF 63. During all relevant time periods Eric Alaniz had been delegated primary 
responsibility for conducting the testing required by NASD Rule 3012 and was 
the one who primarily conducted such testing. Tr. 2494:18-22, 2494:25-2495:2. 

FOF 64. Penson undertook substantial remediation efforts following the November and 
December 2009 testing by Eric Alaniz of Penson's Rule 204 compliance, and 
these remediation efforts began at least as early as January 2010. Tr. 2495:20-24, 
2496:16-20. 

FOF 65. Holly Hasty was, at least until March 2011, the deputy chief of compliance at 
Penson Financial Services, Inc. Tr. 2502:18-20,23-25. 

FOF 66. Holly Hasty took over as chief compliance officer of Penson in March 2011. 
2503:1-2, 5-8. 

Tr. 

FOF 67. Violations of Rule 204 by Stock Loan continued after Delaney left Penson. 
2503:10-11, 16-19. 

Tr. 

FOF 68. Violations of Reg SHO Rule 204(a) by Stock Loan continued after the meeting 
arranged by Delaney between Penson's Stock Loan department and Penson's 
outside counsel. Tr. 2503:20-23,2504:1-3, 5-15. 

FOF 69. Tom Delaney could not discipline, hire, or fire members of Penson's Stock Loan 
Department. Tr. 2504:16-18, 21-23. 

FOF 70. Members of Penson's Stock Loan Department at all times knew that Rule 204T or 
204 required them to close out all long sale transactions by market open at or 
before market open on T+6. Tr. 2505:1-4,7-9. 

FOF 71. From at least August 2008 to 2011, Michael Johnson was a PWI employee. 
2506:3-4, 9-11. 

Tr. 

FOF 72. During the relevant time period 2008 to 2011 Penson's compliance department, 
under the direction of Yancey and Delaney, grew to over 23 employees. Tr. 
2506:12-15, 2507:16-19. 

FOF 73. Phil Pendergraft was a licensed principal and registered representative associated 
with PFSI. Tr. 2507:20-22, 16-19. 

FOF 74. Dan Son was a licensed principal and registered representative associated with 
PFSI. Tr. 2508:4-5, 14-16. 

FOF 75. During the relevant period Phil Pendergraft was an executive vice president of 
PFSI. Tr. 2508:17-18, 22-25. 
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FOF 76. During the relevant period Phil Pendergraft maintained 
Yancey's office. Tr. 2510:12-14, 17-19. 

a desk inside in Mr. 

FOF 77. Following meetings in January and March 2010, Mr. Yancey was told that the 
204 testing results were the subject of prompt remediation and that the relevant 
departments were cooperating. Tr. 2512:20-23, 2513:2-4. 

FOF 78. The December 2009 audit and June 2010 follow-up 204(a) audit results related 
only to the Buy-Ins Department. Tr. 2516:1-3, 7-9. 

FOF 79. For the relevant time period Penson's Stock Loan revenue was approximately 77 
million. Tr. 2519:8-12, 16-19. 

FOF 80. The total calculated benefit to Penson from the 204(a) violations at issue is only 
approximately 0.08 percent of Stock Loan's total revenue during the relevant 
period. Tr. 2520:18-21, 2520:24-2521:1. 

FOF 81. Phil Pendergraft interacted with Mike Johnson 
relevant period. Tr. 2527:12-14, 18-20. 

on a regular basis during the 

FOF 82. Phil Pendergraft had sufficient knowledge and experience to supervise Michael 
Johnson. Tr. 2527:21-22, 2528:1-3. 

FOF 83. Michael Johnson believed he reported to Phil Pendergraft during the relevant 
period. Tr. 2529:7-8, 2529:22-2530:5. 

FOF 84. During 2008 to 2011, Michael Johnson believed he was supervised by and 
reported to Phil Pendergraft and/or Dan Son. Tr. 2552:7-9, 11-13. 

FOF 85. Tom Delaney received and reviewed guidance from Morgan Lewis about Rule 
204T and Rule 204, which referenced the adopting releases for Rule 204T and 
Rule 204. Tr. 2552:20-23,2553:2-4. 

FOF 86. During the relevant time period, Penson's Buy-Ins Department was located on the 
14th floor and the Stock Loan Department was located on the 19th floor. Tr. 
2571: 3-4. 

FOF 87. During the relevant time period, Phil Pendergraft and Dan Son shared an office. 
Tr. 2571:4. 

FOF 88. Phil Pendergraft periodically met with Bill Yancey to discuss Michael Johnson's 
performance. Tr. 2571: 4-5. 

FOF 89. "0234" was a NSCC participant or account number for PFSI and represents 
information related to PFSI. Prior to June 28, 2010, "0158" was a NSCC 
participant or account number for Ridge Clearing and represents information 
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related to Ridge Clearing. After June 28, 2010, "0 158" became an additional 
NSCC account of PFSI. Dec. 17, 2014 Order on Stipulations and Transcript 
Corrections ("Order on Stipulations"); Tr. 86:10-11; 817:16-17. 

FOF 90. 	 Bill Yancey held quarterly FINRA Rule 3012 meetings, which exceeds FINRA's 
annual requirement. Order on Stipulations; Tr. 171:14-17; 835:3-5. 

FOF 91. 	 Stock Loan did not change its Rule 204 close out practices after consulting 
outside counsel in February 2011. Order on Stipulations; Tr. 403:8-11. 

FOF 92. 	 Persistent failure to deliver positions can be consistent with Rule 204 compliance. 
Order on Stipulations; Tr. 1075:13-16. 

FOF 93. 	 Brian Gover, Brian Hall, and Rudy DeLaSierra signed cooperation agreements 
with the Division related to this matter. Order on Stipulations; Tr. 125:14-18; 
342:8-13; 1126:10-12. 

FOF 94. 	 Penson provided organizational charts to regulators. Order on Stipulations; Tr. 
1750:10-13. 

FOF 95. 	 Bill Yancey routinely met with Mr. Delaney. Order on Stipulations; Tr. 
1339:1-19; 1840:9-14; 2178:21-25. 

FOF 96. 	 Eric Alaniz distributed the invitation list for the March 31, 2010 Rule 3012 
meeting. Order on Stipulations; Tr. 1359:23-1360:2; 1883:7-8; Ex. 507. 

FOF 97. 	 Michael Johnson told Bill Yancey and other Penson senior management that he 
had limited availability to attend meetings during market hours. Order on 
Stipulations; Tr. 1842:13-21; 539:3-12. 

FOF 98. 	 NASD Rule 3010 requires each registered representative be appropriately 
assigned to a registered principal, e.g., an individual who holds a Series 24 or 
Series 27license. Order on Stipulations; Tr. 1951:4-9; 2588:21-2589:23. 

FOF 99. 	 On average, Penson's Compliance Department received between approximately 
1,100 and 1,500 regulatory requests and state agency subpoenas per year. Order 
on Stipulations; Tr. 2572:10-23. 

FOF 100. 	 At Penson, the employee that dealt with licensing and registration was also the 
individual responsible for keeping and maintaining the Registered Representative 
Supervisory Matrix. During the relevant time period, Kim Miller was one of the 
individuals responsible for maintaining the Registered Representative Supervisory 
Matrix. Order on Stipulations; Tr. 2574:16-23. 

FOF 101. 	 When Penson received an examination notification or prepared an exam response, 
the Compliance Department's typical practice was as follows: the Compliance 

12 



Department distributed the notification to the business units, senior management, 
and the legal department; held an initial meeting with the recipients of the 
notification to detennine assignments for the response among the business units; 
compiled a response draft document with input from, and substantive sections 
drafted by, the business units by assignment; circulated responses internally 
among the Compliance Department, business unit heads, senior management, the 
legal department and sometimes outside counsel; and, once a final consensus was 
reached, sent the response to the regulatory entity. Order on Stipulations; Tr. 
1735:4-1736:16. 

FOF 102. 	 During the relevant time period, Michael Johnson and Tom Delaney were 
registered representatives associated with PFSI. Order on Stipulations; Exs. 
241,242. 

FOF 103. 	 PWI was a public company; it had a number of subsidiaries, including: PFSI; 
Penson Financial Services, London; Penson Financial Services, Canada; and 
Nexus Technologies. Order on Stipulations. 

FOF 104. 	 Mike Johnson was charged by the Commission for willfully aiding and abetting 
the Rule 204 violations at issue in this matter, and settled his case on a neither 
admit nor deny basis. Order on Stipulations. 

FOF 105. 	 Rudy DeLaSierra began working at PFSI in March 2000. He joined the Stock 
Loan department in June 2000. He became Vice President of Stock Loan in 
approximately 2006. Order on Stipulations. 

FOF 106. 	 Lindsey Wetzig began working at PFSI out of college in March 2000. In 2004, he 
joined the Stock Loan group. In approximately 2006 or 2007, he was promoted to 
Operations Manager of the Stock Loan group. Order on Stipulations. 

FOF 1 07. 	 Kim Miller was a PFSI compliance department employee from 2000 until 2012. 
One of Kim Miller's responsibilities was to provide information in response to 
requests from regulators and other outside sources. Order on Stipulations. 

FOF 108. 	 Bart McCain began working at PFSI in 2006. He was PFSI's chief administrative 
officer, and also served as PFSI's chief financial officer for a time. McCain also 
served as the PWI interim treasurer in 2011 and interim chief financial officer in 
2012. Order on Stipulations. 

FOF 109. 	 Brian Gover began working at PFSI in April, 2007. Over time he managed 
several departments, including the buy-ins department. In April 2012, Gover 
moved into the compliance department at PFSI. He is currently the Chief 
Compliance Officer of Apex Clearing. Order on Stipulations. 

FOF 110. 	 Summer Poldrack and Angel Shofner were PFSI employees in the Buy-ins 
Department during the relevant time period. Order on Stipulations. 
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FOF 111. 	 No PWI entity other than PFSI had close out obligations under Rule 204. Order 
on Stipulations. 

FOF 112. 	 Yancey had supervisory responsibility for Delaney. Order on Stipulations. 

FOF 113. 	 The Rule 204 December 2009 Audit was discussed in the March 31, 2010 
quarterly 3012 CEO certification meeting, which was held on the same day that 
Yancey signed the 2010 Annual CEO Certification. Order on Stipulations. 

FOF 114. 	 Yancey personally signed the Annual CEO Certification. Order on Stipulations. 

FOF 115. 	 Yancey was aware that the CEO Certification and Summary Report were sent to 
regulators. Order on Stipulations. 

FOF 116. 	 Providing locates, borrowing securities, and lending securities, were functions of 
PFSI's Stock Loan Department rather than Penson Worldwide. Order on 
Stipulations. 

FOF 117. 	 Sometime prior to the implementation of Rule 204T, Johnson became the PWI 
Senior Vice President for Global Stock Lending, responsible for all of Penson's 
worldwide stock lending operations. Order on Stipulations. 

FOF 118. 	 Until Johnson was promoted to PWI Senior Vice President for Global Stock 
Lending, Yancey was Johnson's supervisor. Order on Stipulations. 

FOF 119. 	 Johnson received approximately 300 e-mails per day when he was PWI Senior 
Vice President for Global Stock Lending. Order on Stipulations. 
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Yancey Proposed Findings of Fact 

Prop. FOF I. 

Prop. FOF 2. 

Prop. FOF 3. 

Reg SHO Rule 204 is a complex, technical, and operational rule. 

Gover Test. at 138:7-138:9 ("Q: Would you describe Rule 204 -- I 
guess let's start Reg SHO generally, as -- as simple? A: No, it's very 
complex."); Gover Test. at 163:22-164:12 ("Q: Mr. Gover, you 
testified a couple of times earlier Rule 204 is a complex rule, correct? 
A: Yes, it is. Q: It's a technical rule; is that fair? A: Yes. Q: As a 
lawyer with maybe not the understanding that you have, if I were to 
say there is nothing technical about Rule 204, would you disagree with 
me? A: Yes. Q: As a lawyer, if I were to say, look, there's nothing 
confusing about Rule 204, would you disagree with me? A: Yes. Q: 
And if I were to say, you know, there's nothing ambiguous about Rule 
204, would you disagree with me? A: Yes."); DeLaSierra Test. at 
304:8-1 0 ("Q: ... Would you agree that Rule 204 is highly technical? 
A: Yes."); Paz Test. at 2053:24-2054:12 ("Q: ... In your opinion, is 
Rule 204 a technical rule? A: Yes. Q: Why do you have that opinion? 
A: I have an opinion from my experience with the rule. I believe that 
the Commission's statements and publicly available information on the 
website also speak to the technicalities of the rule. It deals with a 
complex process. While seemingly simple, the actual operation of 
how things is affected is highly technical and has been the subject of 
quite a bit of guidance. Q: Is Rule 204 an ambiguous rule? A: Yes... 
..") 

Frequent testing by regulators on the same or similar issues or 
regulatory rule is not necessarily indicative of systemic compliance 
issues. 

Gover Test. at 187:11-18 (" ... There's some topics you know you're 
going to get - you're going to get tested on these every year, 
regardless of your performance. I know every single year I'm going to 
get tested on Reg SHO. I know every single year we're going to be 
tested on 15c3-3. I know every year I'm going to get a TAMMS 
exam. So no, that in itself does not- there's no other-- you don't have 
to draw some conclusion aside from the fact that, gee, if they're testing 
on this every year, it's probably pretty important."). 

Stock Loan's Sendero system was reliable and accurate. 

DeLaSierra Test. at 234:22-25 ("Q: All right. We've talked for a 
minute -- for a while now about Sendero. What was your sense of 
Sendero's accuracy, reliability? A: I felt it was very reliable."); Wetzig 
Test. at 3 65: 14-1 7 ("Q: And in your experience, was it -- did it seem to 
be an accurate system at telling you whose responsibility, whether it 
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Prop. FOF 4. 

Prop. FOF 5. 

Prop. FOF 6. 

was a short or a long? A: Yes. Sendero was a very accurate system."), 
374:18-20 (discussing Sendero "Q: Do you have a sense of-- can you 
put that in a range of accuracy, how accurate it seemed to be? A: I 
would say 95 percent."). 

Sendero was updated around 2010. 

Wetzig Test. at 372:25-373:12 ("Q: Did there ever come a point in 
time where Sendero was reprogrammed to change when that recall was 
happening? A: Yes. Q: And -- and when -- to the best of your memory, 
about when did that occur? A: I would say, maybe, 2010. Q: Do you 
recall how the reprogramming worked? I mean, what happened? What 
-- what did you do to reprogram Sendero? A: So our programmer, 
Matt Battaini, programmed Sendero so that we could see what we 
needed to recall on T+2 instead ofT+3."). 

The June 2010 follow-up Rule 204 testing showed significant 
improvement. Alaniz also conducted a spot check with Summer 
Poldrack, and the results indicated lOOo/o compliance. 

Alaniz Test. at 859:6-7 ("Q: And did that June test show 
improvement? A: Yes, it did."), 860:3-9 ("Q: So there was an 
improvement in the number of fails; is that correct, or percentage of 
fails? A: Yes ... And pretty significant? ... A: Yes."), 860:24-861:10 
("Q: And she told you they were getting 100 percent compliance? A: 
Correct. Q: And, in fact, she pulled up some records in the system to 
check that? A: I did a random search on their internal site to review 
everything that had been bought in for certain days throughout a 
certain week, and everything was in line with what she had told me."); 
Gover Test. at 172: 11-17 ("Q: And then the - the issues that were 
identified in the December audit were actually re-tested again in June 
of 2010; am I correct? A: I believe that's correct. Q: And the results 
showed significant improvement? A: That's correct."); compare Exs. 
85 and 610. 

Bill Yancey delegated superVIsion of Michael Johnson to Phil 
Pendergraft in approximately August 2008. 

Yancey Test. at 951 :6-8 ("Q: And then -- and then your position, and 
certainly what we're here to talk about at the hearing is that in 
approximately August of 2008, that's when you delegated to Phil 
Pendergraft? A: Fully delegated, fully accepted."); Gardner Test. at 
1149:3-16 ("Q: Prior to August 2008, who did Mike Johnson report 
to? A: Bill Yancey. Q: And who was Mike Johnson supervised by? A: 
Bill Yancey. Q: Was Mike Johnson moved into the PWI organization 
at some time? A: Yes, he was. Q: Do you know about when that was? 
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Prop. FOF 7. 

A: August of 2008. Q: Did Mike Johnson remain in the PWI 
organization after that period of time? A: Yes, he did. Q: And that 
would have been the time frame of August 2008 through November 
2011? A: Yes. Q: Who was Mike Johnson's supervisor during the time 
period August 2008 through November of 2011? A: Phil 
Pendergraft."), 1151 :2-5 ("Q: And I believe you testified earlier Mike 
Johnson reported to Phil Pendergraft from that point forward? A: 
Yes."); Delaney Test. at 1332:3-7 ("Q: Okay. Did you understand 
that with that transition, that Mr. Yancey and Mr. Pendergraft had 
agreed that Mr. Pendergraft would be the supervisor for Mr. Johnson? 
A: Yes."); McCain Test. at 2182:5-16 ("Q: How did Mike Johnson 
come to be assigned to or report to Mr. Pendergraft, to your 
knowledge? A: The -- Stock Loan needed somebody that could -
understood what they did, and my recollection is that Phil and Bill 
discussed who would manage Stock Loan and who was the best suited 
to manage Stock Loan, and Phil was -- was chosen to be that person. 
Q: How did you come to that understanding? A: That's like asking 
why water is wet. That's just- that's just the way it was. You know, 
Phil told me and -- and clearly, Mike made it clear to everybody that 
he reported to Phil. There wasn't any question as to who reported to 
who. If anybody had any question, Mike would set you straight real 
fast."); Ex. 555 (PFSI Executive Team chart showing Michael Johnson 
under Bill Yancey pre-2008); Ex. 571 (organizational chart showing 
Michael Johnson under Phil Pendergraft in Jan. 2009); Ex. 608 (email 
from Phil Pendergraft to Dawn Gardner directing her to move Mike 
Johnson to PWI payroll). 

Employees at Penson relied on Penson's organizational charts, not the 
Registered Representative Supervisory Matrix, to determine 
supervisors and supervisory relationships. 

Miller Test. 2597:19-24 (discussing the supervisory matrix, "Q: Are 
you aware of anyone at Penson that was ever confused from this 
document, or as a result of this document, about who supervised Mike 
Johnson? A: I wouldn't think so. I would think that people at the firm 
typically referred to a human resources org chart rather than this 
document."); Delaney Test. at 1215:11-16 ("Q: And when you wanted 
-- if in your work, if you need to know who reported to whom, was 
there anything that you referred to? A: There were documents that the 
--that the company had that gave us information about who reported 
to who, the org --company org charts."), 1216:3-1216:22 ("Q: Is that a 
document you relied on much when you were Chief Compliance 
Officer? A: No. Q: Why not? A: We had-- these org charts were-
were they were well-communicated. They were well
published. They were well-understood. Those were the documents 
that the company relied on. Q: Did you ever feel as Chief Compliance 
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Officer, that there was any ambiguity in -- in who people supervised or 
-- or were supervised by? A: No. Q: And what clarified or what 
eliminated ambiguity? A: Again, these were well-published org charts 
that -- that were, you know, published both on Internet. They were -
they free-flowed throughout the organization. Those -- those were the 
documents the company relied on. There just -- there was no 
ambiguity about who reported to whom."), 1345:2-1245:6 ("Q: Was 
the Supervisory Matrix or Matrices that you've seen so far during this 
trial, was that a document that you used in your day-to-day operation 
to know who was the supervisor of another? A: No."); Hasty Test. at 
1747:20-25 (discussing the registered representative supervisory 
matrix, "Q: Is this a document that you relied on to know who 
someone's supervisor was? A: No. Q: Is this a document that you 
used in your day-to-day compliance responsibilities? A: No."), 1748:1
J ("Q: If you wanted to know who someone' s supervisor was, what 
document would you reference? A: I would use the org charts."); 
Gardner Test. at 1165:3-22 ("JUDGE PA TIL: I have a question. How 
many times have you seen an organization chart like that before? THE 
WITNESS: The one that was just in front of me? JUDGE PATIL: That 
chart or something substantially similar. When is the first time you 
ever saw an organization chart like that? MR. BREAUX: Like this 
one on the screen? JUDGE PATIL: Yeah, like that one on the screen. 
THE WITNESS: 19 years ago. I was there for 19 years. JUDGE 
PATIL: Okay. And how often did you have an opportunity to see a 
chart like that after 19 years ago? THE WITNESS: Weekly at least. 
JUDGE P A TIL: Throughout the whole - your tenure at Penson? THE 
WITNESS: Pretty much, yes."); McCain Test. at 2188:7-12 
(discussing the supervisory matrix, "Q: How did you use this 
document? A: I didn't. I didn't. This is -- I would -- if I wanted know 
who somebody reported to, I would ask, ask Bill, and ask -- in 
operations, I would ask John Kenny, or I would try to call up a current 
org chart. I didn't know this document existed."); Alaniz Test. at 
862:4-18 ("Q: Is this something that you used for any purpose? A: I 
did not use it. Q: Do you know whether it was used in the Compliance 
department- A: I believe it -- Q: -- for any purpose? A: I'm sorry. I 
believe it was used in conjunction with finding or assigning continuing 
education - continuing education to individuals based on their 
licensing. Q: Okay. Did you use that document if you needed to know 
who someone reported to or who was someone's supervisor? A: No. 
Q: Is it a document that you went over with Bill Yancey? A: No"); 
Yancey Test. at 1837:24-1839:12 (" .... Q: Had you ever seen [the 
supervisory matrices] prior to this proceeding being initiated? A: Not 
that I recall. Q: Did anybody ever tell you how it was used or for what 
purpose it was being kept? A: No. Q: Do you have any belief as you sit 
here as to why you didn't read or review the e-mails with those 
matrices attached? A: Well, they -- they came from Compliance. I can 
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Prop. FOF 8. 

Prop. FOF 9. 

only speculate why -- what that process was. I don't -- since I don't 
remember them. But I thought that they had something to do with 
licensing and registration. They came from Kim Miller, who was in 
licensing and registration, and I thought they had something to do 
with, you know, setting forth that people had the appropriate licenses, 
and that's my-- what I believe that it was. Q: Were you aware that the 
matrix was ever sent to regulators? A: As I sit here today, I'm aware 
of it for certain. At the time, I didn't know its primary use. Like I said, 
no one ever sat down with me and said, This is important; we use it for 
certain purposes; we would like you to understand it and go over 
it. No one ever did that with me ... "). 

After Tom Delaney became aware of the Rule 204 issues related to the 
Stock Loan Department in early 2011, he escalated the issues to 
outside counsel. 

Delaney Test. at 699:24-700:18 ("Q: When did you first find out that 
Stock Loan had a role in closing out long sales? A: ... it would have 
been no earlier than that February or that March 2011letter."), 1310:4
1311:6 ("Q: You have Exhibit 378 in your binder. Do you see that 
document? A: I do. Q: And what is that? A: That's an e-mail from 
Mark Fittennan, an attorney for Morgan Lewis, sent to me on 
Thursday, February lOth, 2011; subject, attorney-client privileged 
communication, Reg SHO. Q: If you could go back to the frrst e-mail 
in this chain. Who is that e-mail from and who is it to? A: The first e
mail is to Andy Koslow, with a copy to Holly Hasty, from me. Q: And 
if you were to look at -- so I think two of the last three paragraphs 
there, the second-to-last and third-to-last paragraphs, does that-- does 
that describe this dispute that you had with Mr. Johnson? A: The last 
three? It that what you said? Q: Yeah, on Page 3 of this 
document. Does that describe the dispute? A: Yes. I think that 
describes the dispute, yes. Q: And accurately, as far as you're 
concerned? A: Yes. Q: All right. And you sent that to Mr. Koslow, 
the general counsel? A: I did. Q: And then did you send it on after that 
to the attorneys at Morgan Lewis? A: I did."). 

During the period 2008-2011 and for the period that Mike Johnson 
reported to Phil Pendergraft, Phil Pendergraft supervised Mike 
Johnson with respect to the following activities: 

A. 	Evaluated and review performance of Mike Johnson; 
Ex. 565. 

B. 	Disciplined Mike Johnson; 
Ex. 668. 
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C. Determined, 	 with input from others, Mike Johnson's base 
compensation and bonus; 
- Exs. 608, 646, 662, 809. 

D. 	Approved, with input from others, Mike Johnson's budget for the 
compensation of all PWI subsidiary stock lending groups; 
- Exs. 506, 521, 590, 639, 684. 

E. Received input on issues with respect to staffing regarding Mr. 
Brian Hall and Mr. Rudy DeLaSierra; 
- Exs. 655, 664, 678. 

F. 	Maintained authority to overrule or override any decisions of 
Mike Johnson; 
- Exs. 783, 788, 790. 

G. Had authority to advise regarding customer relations issues; 
- Exs. 707,741,793,794,795,801. 

H. Instructed 	Mike Johnson regarding PFSI firm financing and 
lending balances; 
- Exs.515,607, 780,790,803,804,806. 

I. 	 Instructed Mike Johnson to report on revenue and expenses of 
PFSI stock loan; 
- Exs. 527, 611, 627, 791, 797. 

J. 	Approved business development and client relation plans and 
budgets of Mike Johnson; 
- Exs. 502, 591. 

K. Approved Mr. Johnson's travel budget and question his expenses; 
- Exs. 517,550. 

L. Received information regarding Mike Johnson's need for time off 
and vacation schedule. 
- Exs.548,557,605,688,710, 709. 

Pendergraft Test. at 1529:6-1534:1 (agreeing that he performed each 
of the above referenced list of activities). 
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Prop. FOF 10. 	 Phil Pendergraft approved Mr. Johnson's activities related to 
regulatory and compliance issues, including Regulation SHO. 

Johnson Test. at 541:25-542:5 ("Q: Did you talk with Mr. Pendergraft 
about Reg SHO? A: Yes. Q: Would Reg SHO only have applicability 
to the broker-dealer Stock Loan function? A: Yes."); Exs. 94, 551, 
563, 638, 710, 730, 810, 813, 814; see also Johnson Test. at 544:2-10 
("Q: ... And you said, I think that Reg SHO was, hey, Phil, I'm sitting 
here, and you're not doing anything about it. Do you know the rules, 
question mark. So I need a check for $150,000 to do something with it 
to try and work with Jill Zacha and other people-- it wasn't all me-
and to put some in place to comply with Reg SHO. Do you recall that? 
A: I do."). 

Prop. FOF 11. 	 Bill Yancey routinely checked in with Phil Pendergraft regarding the 
issues described in items A-L in Proposed Finding of Fact #9 and 
acted reasonably in ensuring that the stock lending group and Mr. 
Johnson were properly conducting business in accordance with the 
securities laws. 

Pendergraft Test. at 1537:5-10 ("Q: Fair enough. Mr. Yancey 
routinely checked in with me regarding those activities, and I believe 
acted reasonably in ensuring that Mr. Johnson and the Stock Lending 
group were properly conducting business in accordance with the 
securities laws. A: I believe that."), 1540:10-20 ("Q: In all of my 
dealings with Mr. Yancey he always placed compliance at the 
forefront of PFSI's business practices. A: Yes. Q: I observed him 
properly and diligently supervising the PFSI business by assigning 
responsibility as appropriate and following up. A: Yes, sir. Q: In that 
regard, I believe that Mr. Yancey acted as a reasonable CEO of a 
broker-dealer. A: Yes, sir, I believe that."); Yancey Test. at 1859:7-14 
("Q: What did you see? What did you observe Mr. Pendergraft doing? 
A: Mr. Pendergraft is very active and very engaged. He moves around 
the firm. I saw him talking to Mike Johnson. I talked to Phil about 
Mike Johnson. I talked to Phil at length about is-- is this living up to 
your expectations. Phil and I had discussions about had -- you know, 
had this -- again, had this -- the reality of this vision been fulfilling in 
the way that he anticipated."). 

Prop. FOF 12. 	 Mr. Pendergraft had the authority to promote Mr. Johnson and other 
Stock Loan Personnel. 

Exs.526,549,664,678, 711. 
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Prop. FOF 13. 	 Mr. Pendergraft had the authority to hire and fire stock loan 
personnel. 

Exs. 666, 824. 

Prop. FOF 14. 	 Phil Pendergraft supervised Mike Johnson. 

Pendergraft Test. at 1521 :5-11 ("Q: If supervise means give guidance 
on how to properly run the Stock Loan Department of PFSI in Dallas, 
how would you answer the question? A: Then I would say that I 
provided supervision to Mr. Johnson."), 1513:5-7 (". . . in this time 
frame that Mr. Johnson reported to me, he would have largely taken 
his direction from me."). 

Prop. FOF 15. 	 Penson's Stock Loan Department and the Buy-Ins Department were 
separate departments, and a problem in one department did not 
suggest that there was an issue in the other department. 

Gover Test. at 173:7-9. 174:13-21 ("Just because there were issues in 
the buy-ins group of getting the executions done on time does not 
mean that there were issues in Stock Loan or were not issues in Stock 
Loan. They're separate."), 175:14-21 ("If you're saying given the audit 
around the buy-in's piece, no, I don't think that that would have given 
rise to a reasonable inquiry of the Stock Loan."); Delaney Test. at 
1348:19-23. 1351:10-17 ("Q: ... Mr. Alaniz's audit tested the buy-ins 
department. . . . do you believe that an audit of a department that did 
not test whether there were failures to close out on long sales of loaned 
securities could ever be a red flag about failures to close out long sales 
of loaned securities in the Stock Loan Department? A: No. Q: ... you 
did not see a nexus - - A: No"); see also Alaniz Test. at 855:11 
856:12 (agreeing that, given the information he received from the 
various departments, it was not necessary to go to the Stock Loan 
Department or expand the test outside of buy-ins). 

Prop. FOF 16. 	 The registered representative supervisory matrices that reflected Bill 
Yancey as Michael Johnson's supervisor were wrong. 

Miller Test. at 2601:25-2602:11 ("Q: Let me ask it this way. Do you 
think that the document is wrong when it lists Bill Yancey as the Pi 
org chart and the regulatory supervisor for Michael Johnson? A: In 
both columns, yes."), 2603:1-6. 2623:14-19. 2594:13-21. 2595:19-25; 
Hasty Test. at 1794:12-1795:8 ("Q: In fact, it is an error that Bill 
Yancey is listed as Mike Johnson's supervisor in any capacity? A: I 
would agree with that, yes. . . Q: Why do you believe that that is an 
error? A: I sat in the location where the Stock Loan folks were for a 
period of time. I mean, Mike Johnson is not a quiet person. He was 
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very vocal about who he reported to and where he got his directions 
and how, if something were to come up, who he was going to take his 
orders from. And so looking at all of these documents is all well and 
good, but at the end of the day, my own personal perception and 
observations of Mike Johnson and his own admission that he reported 
to Phil is what makes it clear to me."); see also McCain Test. at 
2190:6-2191:24 (identifying errors in the supervisory matrix); Yancey 
Test. at 1930: 10-1932:22 (identifying errors in the supervisory matrix). 

Prop. FOF 17. 	 Kim Miller was directed to replace Phil Pendergraft's name with Bill 
Yancey's name for Michael Johnson's supervisor in the Registered 
Representative Supervisory Matrix. 

Miller Test. at 2594:22-2595: II ("Q: Do you recall at some point 
changing this matrix to put Bill's name in as regulatory supervisor for 
Mike Johnson? A: Yes, sir. Q: Why did you do that? A: I was 
directed at some point to move people from underneath Phil onto 
Bill."). 

Prop. FOF 18. 	 Employees at Penson understood Michael Johnson reported to and 
was supervised by Phil Pendergraft. 

Delaney Test. at 1217:3-10 ("Q: And who did Mike Johnson report to? 
A: Phil Pendergraft."), 1336:10-13 ("Q: To your knowledge, Mr. 
Delaney, was there anyone in the Penson organization who was 
confused about who Mr. Johnson's supervisor was? A: No."); Hasty 
Test. at 1743:14-17 ("Q: From the time period that you started in 
August of 2008 through the end of 2011, who was Mike Johnson's 
supervisor? A: Mike reported to Phil Pendergraft."), 1745:13-16 ("Q: 
Are you aware of anyone at the Penson organization who was 
confused about who Mike Johnson was supervised by? A: No."); 
McCain Test. at 2181:18-20 ("Q: You mentioned earlier -- or maybe I 
will just ask it again. Who was Mike Johnson's supervisor? A: Phil 
Pendergraft."), 2194:9-16 ("Q: In your mind, was there any confusion 
about who Mike Johnson reported to? A: Absolutely not. And Mike, 
everybody knew who Mike reported to. Everybody knew who 
everybody reported to, frankly. But there was never any question as to 
who Mike reported to. And if you didn't-if you had any question, 
Mike would set you straight real fast"); Miller Test. at 2585:9-12 ("Q: 
If you had been asked by Mr. Warner in either of your prior two 
testimonies about who supervised Mike Johnson, what would you have 
told him? A: He reported to Phil Pendergraft."); Gardner Test. at 
1150:3-6 ("Q: And who was Mike Johnson's supervisor during this 
entire -- during that entire period, August 2008 through November 
2011? A: Phil Pendergraft."), 1153:24-1154:2 ("Q: Ms. Gardner, are 
you aware of anyone in the company that was confused about who 
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supervised Mike Johnson? A: No."); DeLaSierra Test. at 302:22
303:4 ("Q: ... [G]iven your personal observations and the documents 
we've discussed, in our experience with supervisors, you would agree 
that Mr. Pendergraft was supervising Mr. Johnson? A: Yes. Q: Okay. 
And, indeed, that supervision extended to PFSI activities? A: Yes."); 
Ex. 446 (July 30, 2014 Brady Letter) ("Brian Hall told the Division 
that Michael Johnson reported to Phil Pendergraft."). 

Prop. FOF 19. 	 Tom Delaney, Bill Yancey, and Holly Hasty believed the November 
2010 OCIE response, which stated: "Penson believes that the 
reasonable processes employed to close out positions that were 
allegedly in violation of rule 204T were effective and performed as 
designed" was accurate. 

Hastv Test. at 1738:25-1739:10 ("Q: Okay. And as you sit here today, 
Ms. Hasty, do you believe that Mr. Gover's statement that 'Penson's 
processes and procedures were effective and performed as designed,' 
do you believe that was truthful and accurate? A: Yes. Q: Do you have 
any reason to believe that Mr. Gover's statement was inaccurate? A: 
No. Q: Misleading? A: No."); Delaney Test. at 1365:13-21 ("Q: The 
sentence that reads, 'Penson believes that the reasonable processes 
employed to close-out positions that were allegedly in violation of 
Rule 204T were effective and performed as designed;' do you see 
that? A: I do. . . . Q: ... Do you feel like that sentence was false? A: 
No. Q: Do you feel like that sentence was misleading? A: No. Q: Do 
you feel like that sentence was wrong, confusing or unclear? A: No."); 
Yancey Test. at 1896:4-1897:23 ("Q: ... It says: Penson believes that 
the reasonable processes employed to close out positions that were 
allegedly in violation of Rule 204T were effective and performed as 
designed. Do you see that? A: I see it. Q: And did you believe that to 
be correct at the time? A: Yes, ma'am. Q: Do you have any reason to 
doubt that statement? A: None."); see Ex. 101. 

Prop. FOF 20. 	 Pendergraft selected Johnson as his direct report and consulted 
Yancey as to the change. 

Pendergraft Test. at 1512:10-1512:21 ("Q: ... At any time, so just 
throw the date away for a moment, do you recall saying to Mr. Yancey 
that you wanted to put Mr. Johnson under you, that you wanted to take 
him and put him under you for a global purpose? A: Well, I'm sure that 
whenever Mr. Johnson -- whenever I picked up that as a direct report. 
whenever I picked up Mr. Johnson as direct report, I'm highly 
confident that I talked with Mr. Yancey about it. I don't remember a 
specific conversation, but I'm sure that whenever that was that I did 
pick up that direct report, I'm sure there were conversations about 
that.") (emphasis added), 1462:1-7 ("Q: Did you, from 2008 to 2011, 
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supervise Mr. Johnson in his supervision of PFSI's stock lending? A: 
Well, to the extent that Mr. Johnson provided-well, in certain ways, 
yes. The PFSI stock lending business rolled up to Mr. Johnson, and 
Mr. Johnson would have rolled up to me or to somebody else at the-
in the global organization."). 

Prop. FOF 21. 	 Phil Pendergraft accepted supervision of Michael Johnson 
unconditionally. 

Yancey Test. at 948:9-17 (In describing Yancey's delegation to Mr. 
Pendergraft, Mr. Yancey stated: "And I said, so you become the 
supervisor for this whole area? And he said, yes, without any 
limitations. So I fully delegated it to him. He accepted that 
delegation."), 1846:12-19 ("Q: But did Phil very clearly state to you 
that he would be Mike Johnson's supervisor? A: Yes, ma'am. Q: Did 
he in any way suggest he was taking on only part of a role or carving 
up that responsibility in any way? A: No, he didn't. And anything less 
than full delegation would not have been okay with me."); Hasty Test. 
at 1746:913 ("Q: Did you ever believe that Mr. Pendergraft supervised 
Mr. Johnson from an operational perspective, and not from a 
regulatory or compliance perspective? A: No. I don't believe you can 
separate the two."); Gardner Test. at 1152:7-15 ("Q: And did Phil 
Pendergraft supervise Mike Johnson's Stock Loan activities? A: Yes, 
he did. Q: Did he supervise Mike Johnson's PFSI Stock Loan 
activities? A: Yes. Q: Did he -- did Phil Pendergraft supervise Mike 
Johnson's non-PFSI Stock Loan activities? A: Yes."); see also Delaney 
Test. at 1334:16-1336:13. 

Prop. FOF 22. 	 Employees at Penson observed Phil Pendergraft supervising and 
giving direction to Michael Johnson, including on issues related to 
PFSI stock lending. 

DeLaSierra Test. at 287:3-16 ("Q: His interactions were with Phil? A: 
Yes. Q: Okay. So when Mr. Johnson needed to discuss Stock Loan 
issues, he would discuss those issues with Mr. Pendergraft? A: 
Correct. Q: And those would include PFSI's Stock Lending issues? A: 
Yes. Q: When Mr. Pendergraft stopped by the PFSI Stock Loan 
department, you said his-- his communications were mostly with Mr. 
Johnson, right? A: Correct. Q: Would you see Mr. Pendergraft go 
inside Mr. Johnson's office? A: Yes."), 302:22-303:4 ("Q: Mr. 
DeLaSierra, given your personal observations and the documents 
we've discussed, in our experience with supervisors, you would agree 
that Mr. Pendergraft was supervising Mr. Johnson? A: Yes. Q: Okay. 
And, indeed, that supervision extended to PFSI activities? A: Yes."); 
Wetzig Test. at 417:6-13 ("Q: ...Were you surprised to get an 
instruction from Mr. Johnson that was conveying an instruction from 
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Mr. Pendergraft? A: No, sir, not at all. Q: That was a fairly common 
occurrence, was it not? A: It was common, yes, sir."); Hasty Test. at 
1794:24-1795:8 (When asked why she thought the supervisory 
matrices were wrong she stated: "at the end of the day, my own 
personal perception and observations of Mike Johnson and his own 
admission that he reported to Phil is what makes it clear to me ...."); 
McCain Test. at 2195:8-16 ("A: ... I would see him evidence of them 
communicating, whether it was in person, face to face, or whether it 
was through e-mail. In addition, my son worked on the Stock Loan 
Desk, and he would tell me, when I would see him after hours, that 
Phil came by the office to visit with Mike."); Delaney Test. at 1217:5
!Q ("Q: Were you able to observe any interactions between Mr. 
Johnson and Mr. Pendergraft? A: At times, yes. Q: Okay. And were 
they consistent with a supervisor/supervised relationship? A: From my 
perspective, yes."); Gardner Test. at 1153:13-21 ("Q: What are some 
tasks that supervisors performed at Penson? A: Performance 
management, compensation management, business strategy. Q: And 
any others that you can think of? A: Reprimanding, that type of thing. 
Q: Did you see Phil Pendergraft performing those types of tasks with 
Mike Johnson? A: Yes."). 

Prop. FOF 23. 	 Bill Yancey conducted weekly group and one-on-one meetings with 
his direct reports. 

Delaney Test. at 1339:1-19 ("Q: Did he meet with you regularly? ... 
A: As part of a rigor, at least a couple times a week, but in many cases 
more than that ... Q: Did Mr. Yancey have a routine group meeting of 
all his direct reports? A: He did."); Yancey Test. at 1840:9-25 ("Q: 
What was your approach in terms of supervising the people who were 
your direct reports ... A: I set up a one-on-one with them, and then I 
held a regular Tuesday morning at 9:00 a.m. staff meeting for my 
direct reports every week."); McCain Test. at 2178:14-25 ("A: ... He 
held a weekly management meeting that included all of his direct 
reports"). 

Prop. FOF 24. 	 A representative from the Stock Loan department attended the 
March 31, 2010 Rule 3012 meeting. 

Johnson Test. at 539:20-22 ("Q: Okay. Was it your understanding that 
someone from your team attended or may have attended the meeting? 
A: Yes."); Ex. 224 at 351:13 ("I recall either Rudy or Brian being 
there."). 
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Prop. FOF 25. 	 PFSI's Compliance department did not believe that the December 
2009 Audit warranted explicit reference in the CEO Certification 
Summary Report. 

Delaney Test. at 677:22-24 ("Q: And you would have expected it to 
be in the Summary Report; isn't that correct? A: No.), 1360:25
1361:10 ("Q: And the December audit, which we've seen was-- you 
believe was the focus of prompt remediation, was not explicitly listed 
as an item in that Summary Report; do you agree with that? A: I do. Q: 
Why was it not specifically identified? A: The testing results from Eric 
that had come, that had been reported out, had already been 
substantially starting to be remediated at that point, and it was 
inclusive in the material that was there with the report."); Alaniz Test. 
at 826: 13-21 ("Q: And in filling out this form, do you recall if you put 
those 3012 test results in? A: No .... Q: Okay. I suppose you could 
have if you thought they were -- if you considered them to be that 
important, right? A: Yes."), 858:7 - 858:23 ("Q: If you had wanted 
that to be included, would you have suggested that to Mr. Delaney? A: 
I believe we definitely would have had a discussion about it. I don't 
see why... it would have been an issue with him .... Q: So if you had 
thought it was an important issue and should have been included, you 
had the ability to tell him to include it? A: Yes."). 

Prop. FOF 26. 	 Files containing all 3012 testing results, including the December 2009 
Audit results, were made available to regulators for their review. 

Delaney Test. at 1303:24-1305:7 ("Q: Could you read just that whole 
section for us. A: 'The PFSI testing plan consists of three components 
that were executed throughout the certification year. Those 
components are: Identification, scope and prioritization of issues and 
areas to be tested (attached); execution and documentation of testing 
(available in the Compliance Department); exception and remediation 
tracking (attached)."'); Alaniz Test. at 804:12-805:3 (discussing 3012 
test results, "Q: I mean, did you -- did you shred them as soon as you 
were done? A: No, I would put all my documentation in folders and 
keep them there. Q: And why -- why is it that you'd keep them there? 
A: Well, they were able to be reviewed by the regulators, FINRA 
specifically. Q: Okay. So FINRA can come in and ask for it and you
- A: Exactly. Q: Did that ever happen when you were at Penson? A: 
Yes."); Ex. 135 (stating that 3012 test results were "available in the 
Compliance Department"). 
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Prop. FOF 27. 

Prop. FOF 28. 

Prop. FOF 29. 

Prop. FOF 30. 

The information in the Registered Representative Supervisory Matrix 
did not reflect the actual or day-to-day supervisory responsibilities. 

Pappalardo Test. at 2041 :2-6 ("Q: If a supervisory matrix is given to 
FINRA or CBOE designating, as these do, of regulatory supervisors, 
what does that say about who has day-to-day responsibility for 
supervision? A: It doesn't say anything."); see also Hasty Test. at 
1795:13-18 ("Q: Does the fact that an erroneous document was given 
to the regulators in any way change what the supervisory chain with 
M.k J h . l.t ?" "A· N ")1 e o nson was m rea 1 y. . . . . o. . 

Michael Johnson had one supervisor; he did not have a dual
reporting supervisory structure. 

Gardner Test. at 1151:12-19 ("Q: During this time period that we have 
been talking about, after August 2008, did - did Mike Johnson have a 
dual reporting - dual reporting to anybody? A: No. Q: He only - he 
had one supervisor? A: Yes. Q: And who was that supervisor? A: Phil 
Pendergraft."); see also Hasty Test. at 1745:5-7 (Q: Is there any 
chance that Mr. Johnson had two supervisors? A: No."); Johnson Test. 
at 537:25-538:3 ("Q: And during that period of time, did you only 
have one supervisor, and was that either Mr. Phil Pendergraft or Mr. 
Dan Son? A: Yes."). 

Supervision must include regulatory compliance. 

Pappalardo Test. at 1999:8-24 ("A: ... I feel really strongly that - 
that you just can't parse the business activities from the regulatory 
requirements.... A: I've never seen it."); see also Hasty Test. at 
1746:9-13 ("Q: Did you ever believe that Mr. Pendergraft supervised 
Mr. Johnson from an operational perspective, and not from a 
regulatory perspective? A: No. I don't believe you can separate the 
two."); McCain Test. at 2203:10-17 (Q: ... do you think an employee 
can have more than one supervisor? A: ... I think it's impractical. No, 
I don't - - it doesn't work."). 

Employees at Penson believed that Bill Yancey was an accessible and 
engaged supervisor. 

Delaney Test. at 1339:23-1340:1 ("Q: Was Mr. Yancey an accessible 
supervisor? A: He was. Q: Was he an engaged supervisor? A: He 
was."); see also Hasty Test. at 1701:25-1702:8 ("he was always 
present at different meetings that we would have, and he was always 
very engaged"); Wetzig Test. at 423:16-424:3 ("Q: Was he engaged? 
A: Yes, sir, he was."); McCain Test. at 2178:5-7 ("Bill was a - - a very 
involved manager."); Alaniz Test. at 837:8-18 ("Q: Was Mr. Yancey 
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engaged during the course of those [3012] meetings? A: Yes. Q: Was 
he attentive? A: Yes. Q: And he showed interest in what you were 
doing? A: Yes. Q: Did he ask some questions? A: Yes."); Gover Test. 
at 176:18-177:9 ("Q: Did-- did you believe Bill Yancey was a man of 
good morals? A: Yes. Q: Did you believe that Bill Yancey was a do
the-right-thing kind of person? A: Yes. Q: Did you have an open 
relationship with Mr. Yancey? A: We were open and candid with each 
other when we disagreed. I would say the extent of our interaction 
was at work, but yes. Q: And do you believe that Mr. Yancey had high 
ethical standards? A: Yes. Q: Do you believe Bill Yancey advocated 
good corporate citizenship? A: Yes."). 

Prop. FOF 31. 	 Eric Alaniz, and the Compliance Department, decided who to 
invite to the March 31, 2010 Rule 3012 Meeting. 

Alaniz Test. at 714:10-714:17 (discussing the 3012 meeting, "I 
typically test around 20 items, on average, a year. So what we 
discussed were the items that -- particularly that had -- that were of 
interest to the parties involved here, that had issues that we know- we 
knew that possibly could generate questions from the CEO. So we 
invited them to be there to be able to respond accordingly.") (emphasis 
added); Yancey Test. at 1882:8-1882:11 ("Q: Okay. Well, now, you 
said it wasn't your invitation. But did you give direction about who 
should be invited to attend? A: No, ma'am."); Exs. 674, 99. 

Prop. FOF 32. 	 Bill Yancey received a separate calendar invitation to the March 31, 
2010 Rule 3012 Meeting that did not include the other invitees. 

Compare Ex. 633 (invite to Mr. Yancey) with Ex. 674 (invite to other 
invitees); Alaniz Test. at 851:2-4 ("Q: So [Yancey's] invitation didn't 
necessarily show who else had been invited to the meeting; is that 
right?" A: Correct."). 

Prop. FOF 33. 	 Eric Alaniz prepared the initial draft of the 3012 Summary Report 
attached to the March 31,2010 CEO Certification. 

Alaniz Test. at 856:22-852:2 ("Q: Okay. You prepared the initial draft 
of that, right? A: Of that, yes. Q: Yes. Using the template, as you 
mentioned? A: Correct."). 

Prop. FOF 34. 	 Penson subscribed to a training package from FINRA that allowed its 
personnel access to all available FINRA training series or webinars. 

Hasty Test. at 1711:17-1712:6 (discussing FINRA training programs, 
"A: Penson subscribed to the complete training, the all you can eat 
package, if you will."). 
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Prop. FOF 35. 	 Bill Yancey and Tom Delaney worked together to develop Penson's 
quarterly 3012 testing regime and meetings. 

Yancey Test. at 882:23-883:11 ("A: I wanted there to be vibrant 
testing more than once a year. And so I worked with my CCO to 
develop a good routine for testing and then meet on a quarterly basis to 
make sure that we had the opportunity to detect things that might not 
be going as well as we'd like and have the opportunity to remediate 
them so that, in the certification, we would be confident about the test 
and the results."). 

Prop. FOF 36. 	 Bill Yancey approved many compliance measures, including 
expanding the compliance staff and implementing a compliance 
system called Actimize, which cost nearly $500,000. 

Delaney Test. at 1340:17-1340:24 ("When I started with the 
Compliance department, it was about a team of five or so, and at our 
high point we had over 25 compliance associates that were in that 
department. It was a meaningful -- it was a meaningful addition to -
to staff. We had implemented a very, very expensive compliance 
system called Actimize, the implementation of which I recall was 
nearly $500,000. Bill Yancey approved that without blinking an 
eye."); Alaniz Test. at 840:21-23 (discussing increased staffing in the 
Compliance Department, "Q: And did Bill Yancey fully support that 
increase to the Compliance department? A: Everything I heard, the 
answer would be yes."). 

Prop. FOF 37. 	 The November 24, 2010 OCIE response was drafted by Mr. Gover, 
and reviewed by Ms. Hasty and Mr. Delaney. 

Delaney Test. at 1368:8-19 ("Q: This letter was reviewed and drafted 
by Mr. Gover, fair? A: Fair. Q: By you? A: Fair. Q: And by Ms. 
Hasty? A: Yes, sir. Q: Your deputy Chief Compliance Officer? A: 
Yes, sir. Q: So three levels of review before Mr. Yancey sees the 
letter; fair? A: That's fair."); Exs. 86, 208. 

Prop. FOF 38. 	 Delaney believed that there was no reason for Bill Yancey to question 
the truthfulness or accuracy of Penson's 2010 OCIE response. 

Delaney Test. at 1368:20-24 ("Q: Can you think of any reason 
whatsoever why Mr. Yancey should not have been entitled to rely on 
the judgment of you, Ms. Hasty as Mr. Gover as to the truth of that 
statement? A: No."). 
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Prop. FOF 39. 	 Bill Yancey had no reason to overrule the judgment of the compliance 
department regarding the contents of the 3012 Summary Report 
attached to the 3130 CEO Certification. 

Delaney Test. at 1362:22-1363:1 (discussing the 3012 Summary 
Report, "Q: Do you know of any reason whatsoever that Mr. Yancey 
should have overruled the judgment of the Compliance department 
about what should go in that report? A: No."); Ex. 828 p. 18 
(Pappalardo Report) ("Mr. Yancey, like most CEOs in the industry, 
relied on the report prepared by his CCO, and I believe his reliance 
was reasonable ... The 3012 process would quickly become unwieldy 
if firms included all regulatory and internal testing findings in their 
3012 reports."); Poppalardo Test. at 1998:3-1998:24 ("I've not seen 
any CEOs, you know, that go much beyond just receiving the report. 
They get comfortable enough with the areas that have been tested and 
the results as they've been represented to them, and they execute a 
certification."); Yancey Test. at 1887:22-1888: 13 ("Q: Did you have 
any reason to disagree with Mr. Delaney's inclusion or exclusion of 
material on his Summary Report? A: No, ma'am."). 

Prop. FOF 40. 	 Penson was not required to explicitly reference the December 2009 
Rule 204 Audit in the 3012 Summary Report attached to the CEO 
certification. 

Delaney Test at 1360:25-1361:10 ("Q: And the December audit, which 
we've seen was-- you believe was the focus of prompt remediation, 
was not explicitly listed as an item in that Summary Report; do you 
agree with that? A: I do. Q: Why was it not specifically identified? A: 
The testing results from Eric that had come, that had been reported out, 
had already been substantially starting to be remediated at that point, 
and it was inclusive in the material that was there with the report."); 
see also Poppalardo Test. at 1959:24- 1960:7 ("But we don't see ... 
every exception that's been identified in an examination report or an 
internal testing, because there's just too many. The report wouldn't be 
useful anymore if you put all of these test results in there. There's got 
to be some judgment, and you have to - and it's really the Chief 
Compliance Officer who determines what it material enough to- to be 
in the report."); Poppalardo Report Ex. 828 p. 18 ("I do not believe 
there was an omission in the 3012 Summary Report regarding the 
results of the December 2009 Rule 3012 audit."), ("Mr. Yancey, like 
most CEOs in the industry, relied on the report prepared by his CCO, 
and I believe his reliance was reasonable ... The 3012 process would 
quickly become unwieldy if firms included all regulatory and internal 
testing findings in their 3012 reports."). 
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Prop. FOF 41. 

Prop. FOF 42. 

Prop. FOF 43. 

Penson tracked and assigned to the appropriate business units 
remediation of all deficiencies from internal and external audits. 

Ex. 135 at 6 ("All deficiencies from internal and external audits are 
tracked and assigned to the appropriate business unit for 
remediation."). 

Penson consistently closed out or cleared the overwhelming majority 
of its CNS fail positions. 

Gover Test. at 166:8-12 (Q: In fact, I think you testified earlier that, 
doing it the other way around, 99 percent of the trades would have 
settled normally by T+3; is that fair? A: I think what I had said was 
that 99 percent plus of all DTC trades settle on time."), 167:11-20 ("Q: 
If it's T+4, morning ofT+4 before market open, what percentage of the 
T +4 fails to deliver do you think Stock Loan was able to borrow to 
cover for? A: It was -- it was a high percent. We did not have to send 
very many orders to the execution desk to be bought in. Q: ... Do you 
think higher than 80 percent? A: Yes."); Wetzig Test. at 387:2-388:4 
("Q: Well, did you -- did the borrowing counterparties return shares 
pursuant to a recall by T+6? A: They did, in many cases, yes .... Q: 
And then do you -- when you received the shares back from the 
borrowing counterparty, would that clean up your CNS position 
immediately on T +6? A: If there wasn't a deficit in front of the CNS 
obligation, the shares would come directly to the CNS obligation. Q . 
. . it would actually clean up the CNS position more quickly than a 
buy-in on T+6 would, correct? A: That is correct. Q: And when would 
a buy-in from a T +6 ... clear up the CNS position? A: If you bought 
in on T +6, the trade would not settle until T +9. Q: So you could have a 
persistent fail, the failure to deliver on that right up until T +9, 
potentially? A: That is correct. Q: Even though you complied with the 
rule, even if you bought at market open? A: That is correct."), 389:3
lQ ("Q: Do you know -- do you have any idea of the rate at which you 
closed these out? A: That we closed them out or that they - Q: That 
the CNS position cleared up. I apologize. A: I would say that -- 98 
percent. Q: 98 percent. Would you be surprised if it was actually 
higher? A: I would not."). 

Mr. Paulukaitis's written expert report does not mention dual 
supervision. 

Paulukaitis Test. at 477:2-4 ("Q: Is there anything in your report that 
covers the concept of dual supervision? A: That specific concept, I 
don't believe so. No."). 
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Prop. FOF 44. 	 Michael Johnson did not refuse to attend the March 31, 2010 meeting 
regarding the December 2009 audit. 

Johnson Test. at 538:25-539:12 ("Q: Did you ever refuse to attend a 
March 31, 2010 CEO certification meeting with Mr. Yancey? A: I 
don't think so. Q: Did you, in fact, tell Mr. Yancey early on that it was 
difficult for you to attend meetings that occurred during the hours that 
the securities markets were open? A: I think I told all executives that. 
Q: And is it true that as a general rule, you did not attend business 
meetings during the course of the market trading day, but that you 
were always available to meet either before the markets opened or 
after the markets closed? A: Yes."); see also Ex. 674 (calendar 
appointment for the March 31, 20 I 0 meeting stating, "If for some 
reason you can't attend please have a representative show up in place 
of you to discuss the 3012 Test conducted in your respective areas."). 

Prop. FOF 45. 	 When Bill Yancey asked if Michael Johnson was needed to discuss the 
December 2009 Audit, he was told that Michael Johnson was not 
necessary because it was a Buy-Ins issue. 

Alaniz Test. at 762:23-763:7 ("Q: And what was the response? A: Mr. 
Yancey's response was that we should bring in Michael Johnson to the 
conversation. Q: And was there any response to that? A: I had a 
response. Q: What did you say? A: I had told him that I didn't believe 
that was necessary. All indications from the security lending 
department and the buy-ins department was that they were cooperative 
in remediating those issues."); Delaney Test. at 613:13-19 ("And when 
Mr. Yancey-- when we reported out the issuing and Mr. Yancey's first 
reaction was, do I need to get Mike Johnson down here, I believe it 
was Eric that said, this is a buy-ins issue, and we have this - we have 
- and we're -- and we're dealing with the buy-ins department on it. If 
we need to get those folks in, we can get them in later."), 1354:4-12 
("A: I recall that he specifically asked if we needed Mike Johnson to 
attend the meeting. Q: And what was Mr. Yancey told? A: Mr. 
Yancey was told that this was a buy-ins problem and that -- and that 
we had been - the compliance group was working with the buy-ins 
department to remediate the issue. Q: Who told him that? A: Eric 
Alaniz."); Ex. 224 at 329:16-330:2 ("And Mr. Alaniz and myself were 
in a - were in the office with Mr. Yancey briefing him on the specific 
findings. He, at that point, had made mention of the fact that well, this 
was something we need to get Mike Johnson in the office for .... We, 
at that point in time, had explained that we didn't think at this point 
that there was a stock loan issue, that this was really appearing to be a 
buy-in issue. And we were working with buy-in folks, which don't 
report in to Mike Johnson but that- and that we would continue to test 
this issue going forward."); see also Yancey Test. at 1878:6 - 1879:15 
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(testifying that he inquired as to whether Johnson should be present for 
additional guidance). 

Prop. FOF 46. 	 In Penson's 3012 testing and 3130 certification meetings, Yancey was 
generally provided with a high-level summary. 

Alaniz Test. at 836:21-837: I ("Q: In the meetings with Mr. Yancey, 
did you go through all of the material in those folders or boxes with 
him? A: We did not pull out the binder itself and go page to page, but 
we gave him a higher level of result of the testing at the time."). 

Prop. FOF 47. 	 Penson's 3012 testing and remediation plans were a collaborative 
process, which required Eric Alaniz to rely on the business units as 
the "subject matter experts" or "specialists" in each department. 

Alaniz Test. at 726:3-6 ("Q: And do you do that kind of in isolation or 
is it a collaborative process with -- with the business units? A: It's 
collaborative.), 726:15-17 ("Q: And do you rely on those business 
units for information about what is going on at the firm? A: Yes."), 
784:25-785:4 ("Q: Was it typical of your experience in -- as a 
Compliance Officer that you would identify problems and the business 
units would come up with the most efficient solutions to -- to solve 
those problems? A: It was typical, yes."), 846:14-17 ("Q: And did Mr. 
Yancey understand the 3012 testing to involve a collaborative process 
between Compliance and the departments to get those remediation 
plans in place? A: Yes."). 

Prop. FOF 48. 	 In its 3012 testing process, Penson's compliance department identified 
regulatory issues and/or problems, and the business units provided 
solutions. 

Alaniz Test. at 784:25-785:4 ("Q: Was it typical of your experience in 
-- as a Compliance Officer that you would identify problems and the 
business units would come up with the most efficient solutions to -- to 
solve those problems? A: It was typical, yes."); 794:20-25 ("A: ... The 
reason we brought these business owners into this meeting. . . after 
going through all the items, he [Yancey] would have questions that 
only the business owners could answer."); 846: 14-17 ("Q: And did 
Mr. Yancey understand the 3012 testing to involve a collaborative 
process between Compliance and the departments to get those 
remediation plans in place? A: Yes."). 
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Prop. FOF 49. 	 The 3012 topics/items selected for testing did not necessarily reflect 
potential regulatory issues. 

Alaniz Test. at 734:24-735:10 ("Q: Okay. So a good swath of the 
concerns that FINRA would talk about, you would just set those aside? 
A: Right. Q: I'm sorry. I just wanted to make sure that was clear. So 
then you would come up with a list of, you say, four or five? A: I 
would say four or five. With that rule, you must test certain items 
every year. And on top of that, I would add a few that we would see 
out there. And then from there, I would take that list to Tom Delaney, 
and we would review to see what to add, remove."). 

Prop. FOF 50. 	 Penson's implementation process for new rules and regulations was as 
follows: In response to a new rule, the Compliance Department held 
initial meetings with the affected business units and management to 
determine what procedural changes, development efforts, technology 
resources, or training is required, as well as to create a roadmap for 
compliance deadlines and testing. Penson also distributed special 
compliance memorandums both internally and externally to keep 
employees and correspondents abreast of the recent regulations. A 
similar process was used with the implementation of Reg SHO and 
Rule 204T !Rule 204. 

Delaney Test. at 1249:21-1250:8 ("Q: Okay. You've just described or 
we've gone through a number of things that happened when Rule 204T 
was passed, including meetings and these memos. Anything else you 
recall that you did there at Penson-- and by 'you,' I guess I mean the 
whole company -- to alert employees and -- and others about the 
changes in the rule? A: I mean, I just know there -- there were -- there 
were lots of communications that were happening to alert -- to alert 
employees within the company and to the extent it was germane to our 
correspondents outside. We were dealing with both outside and inside 
counsel. This was a -- this was a big effort."), 1250:20-25 ("Q: Did 
you go through anything like the same process? A: Still would go 
through the same process, still reached out to counsel, still gathered 
and looked at all of the information that was out there, synthesized 
communications and put those communications out, sure."); Hasty 
Test. at 1707:11-1708:24 ("Q: Ms. Hasty, what -- if you recall, can 
you discuss the steps that Penson's Compliance Department took when 
new rules and regulations were issued or changed? A: So typically 
new rules and regulations would come to us in a variety of different 
ways. Many of us were signed up for different types of alerts that 
came from the regulators themselves. Most of the SROs have the 
ability for you to sign up for a news feed or something along that line. 
And there are lots of different publications that come out on a regular 
basis that provide that information. So it was pretty well circulated. 
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Once we received something and we had a chance to review it, 
oftentimes we would set off - set up meetings with the different 
business owners that we felt like these particular rule changes or new 
rules would touch, and we would start working through the process of 
determining what procedures may need to be changed, what 
development effort, you know, the technology resources or people 
resources might be required, and -- and really try to lay out the road 
map for how we were going to meet certain compliance deadlines and 
making sure that we would be compliant at the time those rules came 
into effect. It wasn't uncommon for us to use working groups or put 
together, you know, groups of folks who met regularly that covered a 
lot of different business areas, just to make sure that everybody 
understood and was onboard with how we were going to implement a 
new rule or regulation."), 1715:2-14 ("A: . . . So if there was a new 
rule that might come out and we knew that we had a six-month 
implementation date we, would get a group of both dedicated business 
owners, oftentimes we would have a legal representative, there would 
be someone from compliance, there would be folks from technology, 
to really work through what updates the procedures needed to be 
made, what development or IT resources would be needed, what 
reports might need to be created, whether there was staffing that 
needed to be addressed, if there were forms or notifications to any of 
our documents that needed to be made. All of those things were things 
that we worked through in these working group."), 1718:13-18 ("Q: 
Okay. What did Penson do to ensure compliance with Rule 204? A: I 
know the frrm updated its procedures. There was technology efforts to 
create new reports and new information that was being used to comply 
with the particular rules."), 1719:16-24 ("Q: This is a Special 
Compliance Memorandum dated September 22nd, 2008. I guess my 
first question is: What is a Special Compliance Memorandum? A: 
These would typically be information that the Compliance Department 
would put together to distribute both internally to our employees and 
to our staff and also to our correspondents as well -- and our customers 
to make sure that they understood and were aware of changes that 
Penson was going to make."). 

Prop. FOF 51. 	 Brian Hall told the Division that Michael Johnson reported to Phil 
Pendergraft. 

Ex. 446 (July 30,2014 Brady Letter). 

Prop. FOF 52. 	 Penson provided compliance training to its employees, including 
training on Regulation SHO and Rule 204. 

Hasty Test. at 1710:6-1711:16 ("Q: I want to ask a little bit about 
training. What training, if anything, did Penson offer on new rules and 
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regulations? How did that work? A: Well, we would typically-- we 
had -we would create a training program annually, and that training 
program consisted of a number of different variables. Some of them 
were required by regulation and others were additional training that we 
made available to our employees so that -- to help them better 
understand their roles and to better understand the rules and 
regulations. We conducted an annual compliance meeting every year 
that touched on a lot of different just high-level security regulations. 
Every single business unit was given one or two different targeted 
training modules that they had to complete. So, for example, 
somebody in trading, as an example, might get a module on insider 
trading, or a module on market making, or something along that nature 
that was specific to the type of role that they were engaged in. And 
then beyond that, Penson subscribed to FINRA's webinar series. We 
took all of the training that was provided by FINRA, and we would 
make those available to different groups. So it was not uncommon for 
us to host different training seminars where that we would target 
certain folks within the finn, invite them to come and review those 
webinars and see those webinars. And the finn also conducted 
luncheon learns that anyone could attend. And throughout the year, 
there were all different types of the business units, including 
compliance, that put on programs that anyone in the finn could attend, 
bring their lunch, and get an overview of the different areas of the finn 
and ask any questions that they had. So training was pretty consistent 
and it was always present throughout what they were doing."), Ex. 
384 (discussing giving access to a Reg SHO webinar for Penson 
employees); Hasty Test. at 1740:12-14 ("A: ... we had taken several 
webinars for Reg SHO and made those available."); 1741:24-1742:2 
(discussing Exhibit 384 "Q: Is this consistent with your general 
recollection of the types of training that was offered at Penson? A: 
Yes."). 

Prop. FOF 53. 	 Penson regularly updated its Written Supervisory Procedures (WSPs) 
through a collaborative process across the various departments, as 
well as maintained other localized checklists. 

Hasty Test. at 1712:19-1713:11 ("Q: And when you were at Penson, 
did you understand that the WSPs was to be updated? A: Yes, they 
were updated regularly. Q: And if you can, what -- at a high level, how 
did that process work? A: Typically, it could happen a couple of 
different ways. One could be there could be a change or a 
modification to a rule or a regulation that would require us to make a 
targeted change to the WSPs. It could also be as a result of an annual 
review or a regular review of the WSPs, where the WSPs are sent out 
to the various business owners in all of the different areas that those 
WSPs that attach to each business unit are sent to the managers of 
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those units for them to review, to let us know if there's anything that 
needs to be updated or anything that's changed in their day-to-day 
work that we need to address in those procedures."), 1713:17-1714:16 
("Q: Now, you mentioned, I think you called it maybe a desk book or 
something. Were there other written materials that Penson's business 
units relied on? A: Some of the various business units did have 
desktop procedures or other types of guides that they used to help them 
with their day-to-day activities. For example, our onboarding group 
put out a document called The Guide to Penson. It was something that 
they used not only as a checklist to help them onboard new customers, 
but it was also a document that they would give to customers to help 
them introduce them to Penson and where to go and who to contact for 
different things. So there were different types of documents that 
existed within the firm that were not part of the written supervisory 
procedures. Q: And so how -- what is the function of those procedures 
as compared to the WSPs? A: Typically, those are more user level
type manuals. They're defined to specifically instruct somebody what 
they should do in a particular situation. They're designed to be step-by
step guides to how you would conduct your work or your business or 
how you might answer a question that you might have, and not 
designed necessarily to provide a high-level overview."); Wetzig Test. 
at 393:16-23 ("Q: What about Stock Loan; did Stock Loan have a set 
of desk procedures? A: We essentially had a checklist of items that we 
needed to do every day to get our job done ... you could refer to them 
as desk procedures, I would say."). 

Prop. FOF 54. 	 Rule 204 contains a "safety valve" in the form of the penalty box 
because no system can guarantee perfect settlement. The penalty box 
allows the capital markets to continue operations related to short 
selling. 

Paz Test. at 2061:14-2063:5 ("Q: Mr. Paz, can you describe the 
penalty box requirement pertaining to Rule 204? A: Sure. The 
penalty box requirement is another one of those ideas that had been 
around for a long time since Reg SHO or perhaps even before. But I 
see it as a safety valve, and those are -- those are my words. I don't 
think you will find it in any Commission release. But I see it as a 
safety valve for the following reasons: The Commission understands 
that, and as stated in public releases, that fails to deliver will occur. 
They will happen. I would venture to guess that there are some 
happening today. The Commission also understands that there will be 
failures to settle, to close out. Those occur as well. The penalty box 
says any system will be --cannot guarantee 100 percent delivery or 100 
percent settlement at the time of settlement. What if the safety valve 
to allow the market to continue to operate, and that's where the penalty 
box comes in. It says if you pre-borrow, you may continue to affect 
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short sales. I'm simplifying the rule quite a bit. There's a lot of 
complexity in that rule. But in essence, it continues to allow the 
operations of the capital markets in short selling in circumstances that 
require more of the registrant, in this case, a pre-borrowing 
requirement, which I'm losing the paraphrase, but it's not just pre
borrowing, but also entering into bona fide contracts to borrowing and 
agents to borrow. At one point under predecessor rules under Reg 
SHO there was comments solicited, I believe, and then there was 
certainly discussion of this pre-borrow requirement being the norm as 
opposed to a close-out requirement. And as you can see during the 
financial crisis, the close-out requirement is what the Commission 
went with in an emergency manner. That was renewed and evenly 
adopted in a final stage. But it did-- it did maintain this safety valve, 
which is the aspect of the rule you refer to. Q: Why do you need a 
safety valve? A: Because you will not have perfect settlement."). 

Prop. FOF 55. 	 "Penson Financial," "Penson," or "PFSI" refers to the U.S. broker
dealer, a subsidiary of Penson Worldwide ("PWI"). 

Hasty Test. at 1697:2-5 ("Q: If I use the term 'Penson Financial' or 
'Penson' or 'PFSI,' do you understand that to mean the broker-dealer, 
the U.S. broker-dealer? A: Yes."). 

Prop. FOF 56. 	 The relevant time period at issue in this case for alleged violations of 
Rule 204(a) relating to long sales of loaned securities is October 2008 
through November 2011; however, with respect to Mr. Delaney's 
alleged aiding and abetting violations of Rule 204(a) the time period is 
October 1st, 2008 until approximately February 15th, 2011. 

OIP ~ 10; Stip. FOF 7, 58. 

Prop. FOF 57. 	 "Stock Lending," "Stock Loan," or "Securities Lending" refers to 
Penson's Stock Loan Department. 

DeLaSierra Test. at 203:15-204:9. 204:21-205:8 ("Q: So if we're 
saying Securities Lending or Stock Loan, interchangeable? A: Yes, 
correct. ... Q: So you did all the functions in Stock Lending? A: Yes.. 
. . Q: Mr. De La Sierra, I want to talk for a moment about the 
mechanics of the Stock Lending department or the Stock Loan 
department at Penson. What did Stock Loan do at Penson Financial 
Services? A: We were-- we lent the box.") (emphasis added). 
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Prop. FOF 58. 

Prop. FOF 59. 

Prop. FOF 60. 

Bill Yancey was not aware that the Registered Representative 
Supervisory Matrix was sent to regulators. 

Yancey Test. at 966:21-25 ("Q: Okay. Mr. Yancey, were you aware 
that Supervisory Matrices Regulatory -- excuse me -- Registered 
Representative Supervisory Matrices were sent to regulators? A: 
No."). 

It was not uncommon for Phil Pendergraft to be invited to meetings 
with regulators. 

Hasty Test. at 1729:11-21 ("Q: Okay. You said you might assemble a 
meeting. Who would typically attend a meeting regarding an exam? A: 
So typically we would invite all of the senior managers, so Bill, as an 
example; Tom would be invited. It was not uncommon for Bill to be 
invited to those, Phil Pendergraft to be invited. We would also include 
legal, in-house legal counsel, any of the business managers or business 
units, if they had an immediate supervisor, those -- those would be 
included. So we would typically have a pretty large audience when we 
were talking about, you know, a regular exam."); Yancey Test. at 
1840:6-8 ("Q: And was Phil Pendergraft in those kickoff meetings? A: 
As often as possible, as I recall."). 

Delaney was a conscientious, qualified, and engaged CCO. 

Prop. FOF 1 (Delaney holds Series 4, 7, 24, 27, 53, and 63 licenses); 
Alaniz Test. at 724:24-725:2 ("[Delaney] knew a lot about the 
industry. I felt I could learn from him. He just had a lot of the 
answers. I mean, he knew the industry very well. I could ask him a 
question and he would know."); Hasty Test. at 1762:7-12 ("Q: .... 
Was that typical of Mr. Delaney, to ask you your opinion? A: Sure. 
We collaborated on a lot of things. Q: And did you feel like when 
you gave him your opinion, that he was responsive to that? A: Yeah, 
absolutely."), 1767:3-10 ("We had a good working relationship. We 
collaborated on a lot of projects. We worked on a lot of different 
initiatives to try to make the Compliance Department better. And it 
was a very good working relationship."); McCain Test. at 2200:8-17 
("Very open, very engaging, very willing to get the material and 
documents that [regulators] requested."); Yancey Test. at 1907:25
1908:24 ("Q: And why is that? What about Mr. Delaney made you 
recommend him? A: I'm a real people person. We had a real hardy 
discussion. I asked him all the questions that I felt were entirely 
appropriate. I probed him. To the best of my ability, I tested his 
knowledge. We talked about his resume and his background. I asked 
him what his vision was to make sure that we aligned in regard to how 
we saw the role in the future. And so at the end of that robust 
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discussion I had with Tom, I felt strongly that Tom was an excellence 
candidate.... A: Tom and I had an excellent relationship. Tom came 
to his meetings like I wish everybody did, and most people do. He had 
a list. He had data. He had facts. He had observations. He probed 
me. I probed him. That's how we worked together."); see also 
Delaney Test. at 1203:9-15 (Delaney had over a decade of experience 
in the industry before joining Penson), 1237:10-22 ("Q: And as Chief 
Compliance Officer, did you have any meetings with people you 
supervised? A: Sure ... Q: And what -- who ran those meetings? A: 
I would run those meetings. Q: Do you recall what you would do there 
at those meetings? A: Inform my team and staff and what-- and what 
we were doing. To the extent I would need to delegate to folks certain 
rules and responsibilities, I would do that in those meetings."); 
Pendergraft Test. 	at 1582:25-1583:12 ("Q: Did you feel like Mr. 
Delaney was the best qualified candidate for that job that you found? 
A: Well, he was certainly the best qualified candidate that we 
interviewed. I mean, I recall Mr. Delaney being our first choice for 
the job. So he was certainly -- I think we felt like he was qualified and 
he was the best candidate that we had seen. Q: And that attitude that 
you talked about, about it being more important to do what's right than 
to make money, do you feel like he shared that attitude, in your 
observation during his time there at Penson? A: Yes, sir."), 1585:21-25 
("Q: And tell me, if you will, what was your opinion? Do you feel like 
compliance at PFSI or at Penson generally got better during Mr. 
Delaney's tenure as CCO ofPFSI? A: Absolutely."), 1588:1-4 ("A: ... 
I did not have, nor do I believe that Mr. Yancey or anyone else in our 
management team, had any concerns with Mr. Delaney's giving advice 
or management ofcompliance functions."). 

Prop. FOF 61. 	 Delaney was unaware of Rule 204 issues related to the Stock Loan 
Department until early 2011. 

Delaney Test. at 699:24-700:18 ("Q: When did you first find out that 
Stock Loan had a role in closing out long sales? A: ... it would have 
been no earlier than that February or that March 2011 letter."). 

Prop. FOF 62. 	 Delaney considered Yancey as more than just a manager or 
supervisor; Delaney considered Yancey a mentor and friend to the 
Compliance Department. 

Delaney Test. at 1328:13-17 ("A: Mr. Yancey is -- Mr. Yancey 
exhibits a-- Mr. Yancey is a-- he exhibits a lot of integrity. He's an 
honest man. He's been a mentor. He was always a friend of the 
Compliance department, and I'm-- I am proud to know Mr. Yancey."), 
1369:7-14 ("A: What did you mean earlier when you said Mr. Yancey 
was a mentor? A: Mr. Yancey is more than just a manager or a 
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supervisor. He -- he -- he provokes meaningful thought leadership and 
really presses me and had pressed me throughout my time at Penson to 
be a better -- to be a better manager, to be a better leader, to be a better 
contributor to the organization."). 

Prop. FOF 63. Delaney was honest, transparent, and full of integrity. 

See Alaniz Test. at 831:10 ("I believe [Mr. Delaney] is an honest 
guy"); Pendergraft Test. at 1588:5-14 ("Q: Do you feel like you, over 
the years that you worked with him, got to know Mr. Delaney and to 
the point where you can feel like you have an opinion about his 
character? A: I believe that I -- I believe that I did work closely 
enough with him to form a view of his character. And I believe Tom 
Delaney is a fme man who is dedicated to doing the right thing. Q: Do 
you believe he's honest? A: Yes, sir."); Hasty Test. at 1757:23-1758:1 
("Q: --you reported to [Mr. Delaney] Did you ever see him-- and the 
"him" here is Tom Delaney. Did you ever see him accept anyone 
deliberately violating any rule? A: No."), 1766:1-1767:17 (" Q: In 
your experience with Mr. Delaney and your time together at Penson, 
did you see Mr. Delaney _make any -- take any actions motivated by 
financial consideration? A: No. Q: Did you ever see Mr. Delaney 
conceal any violations from regulators? A: No. Q: Did you ever see 
the opposite, that is disclosing problems to regulators? A: Absolutely. 
We had a regular history of being very transparent with the regulators. 
Q: Did you ever know Tom Delaney to authorize WSPs that he knew 
concealed the actual procedures of any business unit? A: No. Q: Did 
you ever know Tom Delaney to conceal anything from Mr. Yancey? 
A: Not to my knowledge. Q: Let me ask you: You worked with Mr. 
Delaney for two and a half years, give or take? A: Probably about 
three years, two and a half, yeah. Q: And during that time do you feel 
like you got to know him well enough to have an opinion of his 
character? A: Yes. Q: And what is your opinion of his character? A: 
Tom is a very nice man. I enjoyed working with him. I never had any 
reason to believe that he wasn't forthright with me or honest. We had 
a good working relationship. We collaborated on a lot ofprojects. We 
worked on a lot of different initiatives to try to make the Compliance 
Department better. And it was a very good working relationship. Q: 
And do you believe Mr. Delaney is an honest man? A: Yes. Q: With 
you? A: Yes. Q: And with regulators? A: Yes."); Yancey Test. at 
1910:1-5 ("Q: And how would you describe Mr. Delaney's character? 
A: Steeped in value, non-compromising, honest transparent, willing to 
give and take criticism, thorough, integrity."). 
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Prop. FOF 64. 	 In a January 28, 2010 quarterly 3012 meeting, Mr. Yancey was told 
that compliance was receiving cooperation from the relevant business 
units for Rule 204 remediation. 

Alaniz Test. at 845:4-19 ("Q: ... In that January meeting, you told Mr. 
Washburn that you told Mr. Yancey that you were receiving 
cooperation from departments for remediation; is that correct? A: Yes. 
Q: And indeed, that was your belief, right? A: Yes. Q: Did Mr. Yancey 
appear to be reassured by that fact? A: I would say yes. Q: He was 
satisfied? A: Yes. Initially he was concerned. And after we discussed 
that the cooperation was forthcoming from the departments, it 
appeared that he was okay with that."); Delaney Test. at 1354:6-12 
("Q: And what was Mr. Yancey told? A: Mr. Yancey was told that 
this was a buy-ins problem and that -- and that we had been - the 
compliance group was working with the buy-ins department to 
remediate the issue."); Yancey Test. at 1879:7-15 ("Q: What 
specifically did they tell you about buy-ins? A: ... [T]hat prompt 
remediation was underway, that they had the full cooperation of the 
staff . . . and that further testing would begin."); Exs. 134, 669 
(January 28, 2010 email from Alaniz to Yancey stating SEC Rule 204 
is now the focus of"prompt remediation"). 

Prop. FOF 65. 	 Yancey had approximately eight (8) direct reports during the relevant 
time period, one of whom was Delaney. 

Ex. 571 (2009 organizational chart); Ex. 570 (2010 organizational 
chart); Ex. 503 (2008 and 2011 organizational charts). 

Prop. FOF 66. 	 The Compliance Department conducted approximately twenty (20) 
Rule 3012 audits per year. 

Alaniz Test. at 714:10-12 ("I typically test around 20 items, on 
average, a year."), 739:13-19 (regarding the testing cycle that ended 
March 31, 20 I 0 "Q: Okay. How many different items ... did you test 
during that testing cycle? A: 20, 21. Typically around the range of 20 . 
. . . That's the [annual] average."). 

Prop. FOF 67. 	 Alaniz was experienced and well-trained in compliance. 

Alaniz Test. at 720:20-721: 14 ("Q: [W]hat was the first financial 
institution you worked at? A: The very first one was 1996, '97, 
Crispin Koehler Securities .... Q: Okay. Now, in any of those prior 
broker-dealers or firms, did you have a compliance role? A: Yes. Q: 
At all of them or just some? A: Not all. Bauer Captain & Johnson and 
NFP Securities."), 833:1-824:11 ("Q: How did you come to learn 
about this testing process at Penson? A: I was given a book like this 
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(indicating) and asked to replicate it. Q: A binder? A: A binder. Q: 
Okay. Did you have a supervisor when you first started at Penson that 
told you about the testing process? A: Scott Fertig. Q: And had he 
established the testing process at Penson? A: I don't know if he did, 
but the group had tested and had examples of prior testing. Q: Okay. 
Had he engaged in testing before you took on that role or 
responsibility? A: Had he engaged in testing? Q: Engaged in testing or 
supervised testing? A: He supervised it. I don't know if he engaged in 
the actual testing. Q: Did he train you in any way with respect to the 
testing process or procedures? A: Yes. Q Do you know where Scott 
Fertig works currently? A: The SEC. Q: What does he do? A: I don't 
know that. Q: Would the fact that the SEC hired him suggest to you 
today that perhaps you were well-trained on those testing processes? .. 
. A: Yes."). 

Prop. FOF 68. 	 In his compliance role at Penson, Alaniz created and administered a 
comprehensive and robust 3012 testing program. 

Alaniz Test. at 705: 3-707:2 (discussing the annual 3012 testing, "A: .. 
. I usually start my testing four to six weeks before I write the letter ... 
My basic -- basic way I come up with any audit is that I had a process. 
I reviewed FINRA sites, SEC sites. I would check in to our regulatory 
compliance [a ]rea. I would ask to see what the regulators were asking 
about. And then from there, I would gather a list of topics. From that 
point, I would take it to Tom Delaney. We'd create a list. And then 
from there, we'd go have that list augmented or add to it if there were 
anything that needed to be added to it from Bill Yancey. And then 
from there, we'd develop what we would test throughout the year[;]" 
discussing the Rule 204 testing, Q: . . . how did you design that 
testing? A: What I do with all my audits, I bring in the groups that are 
responsible for the item I'm testing. So in this -- in this instance, I 
brought in Securities Lending department and I brought -- I brought in 
the buy-in department. I'd bring in managers and the VPs over them. 
And from there, I reviewed the rule. This was a new rule that came 
out; a new rule to me. I wanted to make sure that I was testing it 
appropriately. So I brought this group-- I brought both groups in ... 
and I explained my understanding of the rule to them. And I asked 
them if there was any misunderstanding on my part, please point that 
out. This is the -- these tests are, you know, going to be written out, 
and they will be shown to, you know, the CEO, CCO, and it would be 
available to FINRA. So I did not want to mistakenly test anything that 
was under my misunderstanding. So when I met with them, I told them 
my understanding of the rule, and . . . they agreed that my 
understanding was their understanding. And from there, I asked all the 
appropriate questions about the reports that I needed to create this test. 
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And from there, I received the reports ... and started my testing."), 
714:10-12 ("I typically test around 20 items, on average, a year."), 
739: 13-19 (regarding the testing cycle that ended March 31, 20 I 0 "Q: 
Okay. How many different items. . . did you test during that testing 
cycle? A: 20, 21. Typically around the range of 20.... That's the 
[annual] average."), 832:2-25 ("Q: You mentioned earlier that you 
read the relevant rules that -- on the area that you're supposed to be 
testing; is that right? A: Correct. Q: And then you consult the WSPs 
and other procedures; is that right? A: Correct. Q: And you look to the 
websites for the SEC or FINRA or other areas that might have 
guidance? A: Correct. Q: And then you convene a group of the subject 
matter experts to talk about your test and what you're looking at; is 
that right? A: That's correct. Q: Is there anything else that we're 
leaving out in terms of before you put your plan on paper that you do? 
A: That pretty much encompasses everything. . . . And you think that 
was a pretty good process? A: I felt that it was. Q: Okay. And it was 
reasonable in terms of designing a testing process? A: Yes."); see also 
Poppalardo Test. at 1995:8-10 ("A: I thought they had a very good- a 
very robust Series [30] 12 testing process. It was better than a lot that 
we've seen."); Ex. 828 at 12-13. 

Prop. FOF 69. 	 In December 2009, Alaniz conducted an NASD Rule 3012 test ("the 
December 2009 Audit"), which tested Rule 204 close-out procedures. 

See Ex. 70 (Subject: SEC Rule 204); Alaniz Test. at 745:19-20 ("The 
focus was to ensure that the rule was being adhered to."), 750:14-16 
("I understood the rule to require if there were any fails ofT+4 or T +6, 
that the position in question must be bought in at - prior or at market 
open."). 

Prop. FOF 70. 	 Penson's Stock Loan department handled Rule 204(a) close out 
obligations for long sales of loaned securities. 

DeLaSierra Test. 305:6-306:3 ("Q: Now 204(a), we've discussed this 
has a variety of obligations, some on the customer side and some 
pertaining to the Stock Loan department. And I want to make sure that 
I have this clear for the record. You can have sales caused by a 
customer short; is that right? A: Yes. Q: And then you can have sales 
caused by a customer long sale where the customer fails to deliver; is 
that right? A: Correct. Q: Okay. And then --well, and let's work on 
those two. You agree that the buy-ins department had sole 
responsibility for closing out those fail to delivers? A: With customer 
shorts? Q: Oh, on a customer's side? A: Correct. Q: Customer shorts 
and longs? A: Yes. Q: Okay. And then you would agree that Stock 
Loan, your department, had a separate responsibility for closing out 
long sales due to loaned securities? A: Correct.") (emphasis added). 
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Prop. FOF 71. 	 Alaniz did not use the term "99°/o violation rate" in describing the 
December 2009 Audit results with Yancey in the January 28, 2010 
quarterly 3012 meeting. 

Alaniz Test. at 844:21-845:2 ("Q: And in the context of the [January] 
meeting, did you or Mr. Delaney use the phrase 99 percent fail rate? .. 
. A: I don't recall that we discussed that percentage."). 

Prop. FOF 72. 	 Penson's Buy-Ins department and Penson's Stock Loan department 
had separate and distinct close-out obligations. 

DeLaSierra Test. 305:6-306:3 ("Q: Now 204(a), we've discussed this 
has a variety of obligations, some on the customer side and some 
pertaining to the Stock Loan department. And I want to make sure that 
I have this clear for the record. You can have sales caused by a 
customer short; is that right? A: Yes. Q: And then you can have sales 
caused by a customer long sale where the customer fails to deliver; is 
that right? A: Correct. Q: Okay. And then -- well, and let's work on 
those two. You agree that the buy-ins department had sole 
responsibility for closing out those fail to delivers? A: With customer 
shorts? Q: Oh, on a customer's side? A: Correct. Q: Customer shorts 
and longs? A: Yes. Q: Okay. And then you would agree that Stock 
Loan, your department, had a separate responsibility for closing out 
long sales due to loaned securities? A: Correct."); Gover Test. at 
172:22-173:6 ("Q: The buy-ins department had primary responsibility 
for Rule 204 close-outs of fails to deliver for long sales when the 
failure to deliver resulted from a customer -- what we talked about 
earlier, a customer fail; is that fair? A: It's-- yes, it's accurate. Q: And 
then if the fail arose from -- because of a long sale of a loan security, 
that was Stock Loan's obligation, correct? A: That is correct."). 

Prop. FOF 73. 	 Penson cleared between three (3) and five (5) million trades per day. 

Gover Test. at 165:19-166:4 ("Q: How many trades do you think 
Penson cleared on a daily basis? A: I had seen them between three and 
five million."). 

Prop. FOF 74. 	 Alaniz's December 2009 Audit only tested the customer fail that could 
not be borrowed before market open and needed to be bought in. 

Gover Test. at 168:13-22 ("the December audit was focused only to-
1 had requested the audit. It was focused on the processes within my 
group and where we were failing."), 169:14-170:13 ("Q: So when -
when the Division characterizes that as 112 out of 113, what was down 
to that last piece after you have- you're selling 3 to 5 million trades, 
clearing 3 to 5 million trades a day, it's really just a matter of statistics, 
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right? I mean, that's -- would you agree that it's fair to say that's a 99 
percent fail rate? A: Of that piece of my process, yeah, it was a 99 
percent fail. Q: Right. They can say whatever they want and kind of 
point to that last fmal piece of the buy-ins as saying, look, that was a 
high fail rate. But is it fair to say that the overall picture on the 
number of trades that you're claiming, that it was actually a fairly 
small number? A: Yeah. Q: I guess the point I want to establish is that 
your group made an incredible effort, incredible effort at all times to 
comply with Rule 204(a); do you agree? A: We made-- we made an 
effort to comply with 204. The results of the audit showed we weren't 
making buy-ins, my group. The efforts weren't sufficient. But yes, the 
people in the group, they cared, they wanted to do the right thing, they 
wanted to comply with the regulations."); see also Yancey Test. at 
903:20-25 ("You know, the way I saw it was that Penson's doing 10 to 
15, you know, million trades a week and that there's a tiny subset of 
those at T +6 that will need some assistance, and we need to hone in on 
those - those few that remain and make sure that our systems and 
processes capture those."). 

Prop. FOF 75. 	 The December 2009 Audit did not contain any language regarding a 
"99°/o" fail rate. 

Alaniz Test. at 844:21-845:2 ("Q: And in the context of the [January] 
meeting, did you or Mr. Delaney use the phrase 99 percent fail rate? .. 
. A: I don't recall that we discussed that percentage."); Ex. 70. 

Prop. FOF 76. 	 The Division did not ask Mr. Johnson any questions regarding his 
attendance at the March 31,2010 meeting. 

See Johnson Test. at 513-568. 

Prop. FOF 77. 	 Alaniz had the ability to suggest to Delaney areas or topics to include 
in the summary reports attached to the annual CEO certifications. 

Alaniz Test. at 857:22- 858:23 ("Q: But you got direction on what to 
include from Mr. Delaney; is that right? A: Correct. ... Q: Have you 
had discussions with him about other issues, about what to include in a 
report or what not to include in a report ... about what's important and 
what's not important? A: Yes. Q: And he was receptive to that? A: 
Yes. Q: So if you had thought it was an important issue and should 
have been included, you had the ability to tell him to include it? A: 
Yes."). 
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Prop. FOF 78. 	 Alaniz, Delaney, and other members of the Compliance department 
compiled and reviewed the Summary Report appended to the CEO 
Certification. 

Delaney Test. 1361:10-24 ("Q: ... One of your jobs as the Chief 
Compliance Office is to prepare the annual 3012 report; is it not? A: It 
is. Q: And you do that with the assistance of the - your fellow 
compliance colleagues? A: That's correct. Q: It's a group effort? A: 
It's a group effort, yes. Q: It's a big effort? A: It is a big effort. Q: It's 
an important effort? A: Yes, sir. Q: You and your department made the 
determination of what to include in that Summary Report, fair? A: 
Fair."), 679:10-17 ("Q: ... [Y]ou said that you're responsible for the 
3012 Summary Reports; is that right? A: I - I am ultimately 
responsible for the reports, yes. Q: Okay. And certainly you would 
have reviewed them, if necessary, and made them correct; is that 
correct? A: I would have, yes."); Alaniz Test. at 719:9-12 ("Q: Who 
decided what was put into that report? A: Initially, I would create the 
template. I would put in a few items that we would discuss. And from 
there, I would send it to Tom Delaney to complete."). 

Prop. FOF 79. 	 Delaney had ultimate responsibility to determine the contents of the 
Summary Report, including what constituted a "key compliance 
issue." 

Delaney Test. at 673:18-20 ("Q: Okay. And at Penson, you were 
responsible for contents of the 3012 report; isn't that right? A: I 
was."); Alaniz Test. at 719:13-15 ("Q: Okay. So who was it that 
decided whether items would be listed as significant compliance 
problems? A: I would ask Tom Delaney on that."); see also Yancey 
Test. at 1886:22 - 1887:4 ("Q: And who decides what to include on 
this Summary Report? A: Tom Delaney. Q: Is it his judgment alone 
about what to include? A: I believe that Tom takes input from the staff, 
from the department heads, so ultimately, it is his decision, but I think 
he take[s] input[]."); Delaney Test. at 1361:22- 1363:1 ("Q: You and 
your department made the determination of what to include in that 
Summary Report, fair? A: Fair. . . . Q: Do you believe that Mr. 
Yancey, as the Chief Executive Officer of Penson, was entitled to rely 
on the judgment of you and all of your subordinates in the Compliance 
department as to what information should be included in the Summary 
Report? A: Yes. Q: Do you know of any reason whatsoever that Mr. 
Yancey should have overruled the judgment of the Compliance 
department about what should go in that report? A; No."); Ex. 828 at 
18 (Pappalardo Report). 
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Prop. FOF 80. 	 At the March 31, 2010 meeting, John Kenny and Brian Gover 
engaged in a discussion lasting approximately fifteen (15) minutes 
regarding Rule 204 remediation efforts. 

Alaniz Test. at 795:7-21 (Regarding the March 31, 20 I 0 meeting, "A: 
From the discussions that John Kenny had with Brian [Gover], they 
had - they had discussed remediation issues or remediation 
communication items to conform with the rule and I had no issue with 
that. Q: You had no issue with the remediation they discussed? A: No . 
. . . Q: Okay. So whether they were - had been in substantial 
compliance when you did your testing, you understood they were on 
the road to substantial compliance when you were in this [March] 
meeting; is that right? A: Yes."), 851 :20 - 852:16 ("Q: And the 
discussion on the Rule 204 test was an update on the remediation 
measures; is that right? A: The discussion of 204 was more with the 
issues that were found and also of the remediation that the - the 
subject matter experts were implementing. . . Q: And you previously 
testified that, in fact, Mr. Gover and Mr. Kenny engaged in a IS
minute or so discussion of the remediation efforts; is that right? A: 
Yes. Q: Do you remember specifically what they said? A: He asked 
Brian Gover what the issue was and Brian Gover responded. At that 
point, there was a conversation between them. At that point, he asked 
him what he was doing to rectify the situation, and he spoke about a 
report that they were trying to highlight to relieve the issue."). 

Prop. FOF 81. 	 The Division did not ask Mr. Gover any questions regarding the 
November 2010 OCIE response language that he authored. 

See Gover Test. at 74-198. 

Prop. FOF 82. 	 Delaney did not intend to change the meaning of the language in 
Brian Gover's original draft of Penson's November OCIE response 
when he modified the statement to read: "Penson believes that the 
reasonable processes employed to close-out positions that were 
allegedly in violation of Rule 204T were effective and performed as 
designed." 

Delaney Test. at 1284:1-16 ("Q: What changes did you make? A: I-- I 
added that Penson believes - where Brian had originally crafted 
'Penson feels that the processes and procedures employed,' I added the 
word 'reasonable' in front of processes and removed the term 
'procedures.' And - Q: I suppose -- I suppose we ought to know that 
you put, 'Penson believes,' and he put, 'Penson feels.' A: I did. I did 
change 'feels' to 'believes.' Q: Were you attempting --to the best of 
your recollection, were you attempting to change the meaning of this 
at all? A: Absolutely not."). 
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Prop. FOF 83. 	 When Penson prepared examination responses, the Compliance 
department relied on input from the business units and the "subject 
matter experts" in each department. 

Hasty Test. at 1734:24-1735:24 ("Q: . . . Can you tell us generally 
what Penson's response-- or what Penson's process was for compiling 
an exam response? A: ... So when we receive an exam notification or 
a closing letter that had -- that requires a response, we go through the 
same process. It's distributed - it was distributed out to everybody, 
including senior management, including all the different business 
owners, ... And then Kim and/or I, just kind of depended on who was 
working on which exam."); see also Delaney Test. at 1279:16-1280:8 
("Q: And you said, 'a shell of the document would be sent out.' . . . Q: 
And who would you send it to? A: So it would go out, like I said, to 
the various subject matter experts who had the expertise on the 
particular issue. So we wouldn't send the letter out in whole, 
necessarily, we might just send a cut-and-paste of a particular section. 
And that would go to that subject matter expert for -- for their 
comment and response .... Q: Who did you rely on for the accuracy 
of the documents? A: Those subject matter experts who - who 
understood their business."). 

Prop. FOF 84. 	 Holly Hasty, Penson's Deputy CCO, signed Penson's November 24, 
2010 OCIE response. 

See Ex. 101 at 12. 

Prop. FOF 85. 	 Bill Yancey is honest, ethical, and fuU of integrity. 

Miller Test. at 2603:11-23 ("Q: Do you think Mr. Yancey-- in your 
experience, was he an honest man? A: Yes. Q: What-- in your own 
words, describe your views of Mr. Yancey. A: Any conversation that I 
ever had with Bill was always about doing the right thing. There was 
never a conversation that I had with him where he even missed a beat 
on making the right decision. He's a good man. Q: Is he someone that 
you could ever imagine putting profits ahead of compliance? A: No."); 
Gover Test. at 176:18-177:6 ("Q: Did-- did you believe Bill Yancey 
was a man of good morals? A: Yes. Q: Did you believe that Bill 
Yancey was a do-the-right-thing kind of person? A: Yes ... Q: And do 
you believe that Mr. Yancey had high ethical standards? A: Yes."); 
Wetzig Test. at 423:19-424:5 ("A: I think Bill Yancey is one of the 
finest gentlemen that I know. Q: Does he have high integrity? A: He 
does.... Q: Do you think he's honest? A: I do."); Delaney Test. 
at 1328:13-15 ("A: Mr. Yancey is -- Mr. Yancey exhibits a -- Mr. 
Yancey is a -- he exhibits a lot of integrity. He's an honest man."); 
Pendergraft Test. at 1483:18-1484:2 (discussing when he hired 
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Yancey, "We wanted someone who had a passion for excellence, who 
had a passion for people, had a passion for integrity. We clearly 
wanted someone who had industry experience and capabilities and the 
skill set. But we weren't hiring that as much as we were hiring 
someone we thought could be a great leader of the organization. Q: 
You had seen those characteristics and skills in Mr. Yancey when you 
had worked together before? A: Yes."), 1487:24-1488: I ("Q: Would 
you agree that Bill Yancey is not someone who will break the rules to 
increase profits? A: Bill Yancey is not that kind of person."); Hasty 
Test. at 1753:6-9 ("Q: Is Mr. Yancey a person of high integrity? A: 
Yes. Q: Does he have high ethical standards? A: Yes."); Green Test. at 
2253:6-2254:7 ("Q: And other than what we've already discussed, 
when you think of Bill, what qualities come to mind? A: Well, a lot of 
qualities come to mind, ethical trustworthy, responsible, a leader, a 
mentor.... A: I think Bill, over his career, the entire time that I've 
known him, has been advocate for improving the overall markets, has 
been an advocate for regulation, has been an advocate for ethical 
conduct"); Felder Test. at 2117:15-20 ("Q: Was he an honest person? 
A: Absolutely. Q: Is he a trustworthy person? A: Sure. We wouldn't 
have given Bill the responsibilities he had, or I wouldn't have, unless 
he was trustworthy."); Muschalek Test. at 2130:10-11 ("Bill Yancey 
is honest, he's hard-working, he's got the integrity that's 
unquestioned."); Giesea Test. at 2130:10-11 ("A: He is -- he is 
integrity. Q: A man of honesty? A: There's isn't -- I can't think of a 
more honest person. Q: Does he always strive to do the right thing? A: 
Bill always strives to do the right thing."). 

Prop. FOF 86. 	 Delaney, Alaniz, and other members of the Compliance department 
were more knowledgeable than Yancey regarding Penson's 3012 
testing process and testing results. 

Delaney Test. at 1352:1-19 ("Q: Would you -- as the Chief 
Compliance Officer, would you have expected Mr. Yancey, as the 
Chief Executive Officer, to know more or less about Rule 204 and 
Rule 204 testing than Eric Alaniz in the Compliance department? A: I 
would expect -- I would -- Bill is a very bright man, but I would expect 
him to know less. Q: You -- and you heard Mr. Alaniz testify about 
what he did to get ready for this test; did you not? A: I did. Q: You 
heard him that he studied on Rule 204, he read the rule, he talked to 
people in the department; do you recall that? A: I do. Q: From a Chief 
Compliance Officer perspective, would you have expected Mr. 
Yancey, as the CEO, to know more or less about Rule 204 and Rule 
204 testing than you? A: I would have expected him to know less."). 
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Prop. FOF 87. 

Prop. FOF 88. 

Prop. FOF 89. 

Prop. FOF 90. 

Prop. FOF 91. 

Alaniz and Delaney testified that none of the 3012 tests conducted for 
that year were explicitly included in the Summary Report attached to 
the March 31,2010 CEO certification. 

Alaniz Test. at 857:19-21 ("Q: And you said earlier none of your 3012 
testing for the year was included in that, right? A: Correct."); Delaney 
Test. at 1303:8-18 ("Q: How many different tests do you recall having 
been run during that cycle, if you know? A: I don't know, but it was a 
lot. Q: ... Were the specific results of any of those tests disclosed in 
this Summary Report? A: No. Q: Not any of the tests? A: Not any of 
the tests."). 

Other than the current action, Tom Delaney has a clean record and 
Form U4. 

Ex. 241 (Delaney's CRD). 

Other than the current action, Michael Johnson has a clean record 
and Form U4. 

Ex. 242 (Johnson's CRD). 

Michael Johnson was qualified and experienced with respect to his 
role at Penson. 

Stip. FOF 55 (Johnson held Series 7, 24, 27, and 63 licenses); Yancey 
Test. at 1862:5-9 ("He's very well-equipped. He's got great 
counterparty relationships. He's real systems oriented. He came from
he had a rich background. He came from loan department and worked 
at Lehman Brothers, I believe. He had a real strong background."). 

As a Series 27 license-holder, Phil Pendergraft was the best-qualified 
person to supervise Michael Johnson and Stock Lending activities. 

See Stip. FOF 82; Delaney Test. 1343:22 - 1344:9 ("Q: ... between 
Mr. Yancey and Mr. Pendergraft, in your opinion, was one more 
qualified than the other to supervise the Stock Loan function? A: From 
a broker-dealer's standpoint, I think Mr. Pendergraft was more 
qualified."); Poppalardo Test. at 1962:16-24 ("Q: ... do you have an 
opinion on which is the most appropriate license for supervising 
securities lending? A: ... In my opinion, I think the Series 27 is the 
more appropriate license ...."). 
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Prop. FOF 92. 	 Penson's Reg SHO and Rule 204 policies and procedures addressed 
(1) all elements of the rule, (2) set out specific procedures to follow, 
and (3) identified individuals and supervisors responsible for 
compliance. 

See Ex. 540 at 383-399; Ex. 746 at 325-341; Ex. 828 at 10-12 
(Poppalardo Report). 

Prop. FOF 93. 	 Penson's departments, including Stock Loan, maintained checklists 
and desk procedures. 

See, e.g., Ex. 582 (CNS Desk Checklist); Ex. 519 (Deficit Report 
Procedures); Hasty Test. at 1713:17-1714:16 ("Q: Now, you 
mentioned, I think you called it maybe a desk book or something. 
Were there other written materials that Penson's business units relied 
on? A: Some of the various business units did have desktop procedures 
or other types of guides that they used to help them with their day-to
day activities. For example, our onboarding group put out a document 
called The Guide to Penson. It was something that they used not only 
as a checklist to help them onboard new customers, but it was also a 
document that they would give to customers to help them introduce 
them to Penson and where to go and who to contact for different 
things. So there were different types of documents that existed within 
the firm that were not part of the written supervisory procedures. Q: 
And so how -- what is the function of those procedures as compared to 
the WSPs? A: Typically, those are more user level-type manuals. 
They're defined to specifically instruct somebody what they should do 
in a particular situation. They're designed to be step-by-step guides to 
how you would conduct your work or your business or how you might 
answer a question that you might have, and not designed necessarily to 
provide a high-level overview."); Wetzig Test. at 393:16-23 ("Q: What 
about Stock Loan; did Stock Loan have a set of desk procedures? A: 
We essentially had a checklist of items that we needed to do every day 
to get our job done. . . you could refer to them as desk procedures, I 
would say."). 

Prop. FOF 94. 	 Penson distributed special compliance memorandums and alerts both 
internally to employees and externally to correspondents regarding 
Regulation SHO and Rule 204T/204(a). 

See Ex. 302 (Sept. 2, 2008 Special Compliance Memorandum re: 
Recent SEC Emergency Orders Regarding Short Selling); Ex. 729 
(Sept. 29, 2008 Compliance Alert re: SEC Emergency Order/Rule 
204T); Ex. 125 (Aug. 10, 2009 internal email re: Adoption of Reg 
SHO Rule 204); Hasty Test. at 1719:18-1720:5 ("Q:...What is a 
Special Compliance Memorandum? A: These would typically be 
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information that the Compliance Department would put together to 
distribute both internally ... and also to our correspondents ..."). 

Prop. FO F 95. 	 As part of its efforts to comply with new rules, including Rule 204, 
Penson updated and modified its procedures through technology 
efforts and developments. The "IT steering committee," assisted with 
technology resources at Penson. Penson prioritized technology efforts 
and resources dedicated to regulatory compliance, such as Rule 204 
compliance. 

Hasty Test. at 1715:15-1716:4 (describing working groups); 1718:13
23 ("Q: What did Penson do to ensure compliance with Rule 204? A: I 
know the finn updated its procedures. There was technology efforts to 
create new reports and new information that was being used. . . . "), 
1723:16-1724:14 ("Q: Were you on an IT steering committee? A: I 
was on an IT steering committee. Q: And what was your role? A: ...So 
my role was to provide compliance guidance and also to determine 
whether something needed to be escalated because it was something 
that was regulatory and needed to be completed perhaps in front of 
something that would- might be considered an enhancement. Q: ... 
Do you remember whether Rule 204 was something that needed to be 
escalated? A: I do. I specifically remember Brian Gover requesting 
some help with the 204 buy-in reports ... and he had requested that I 
review it and escalate it through the steering committee to get 
development resources put on that project more quickly. Q: And did 
you do that? A: I did."). 

Prop. FOF 96. 	 Penson's Compliance department conducted several 3012 tests each 
quarter, which spanned a variety of regulatory areas. 

See, e.g., Ex. 722 (evidencing that in one year, Penson conducted 
testing in at least 14 different areas); Alaniz Test. at 714:10-12 ("I 
typically test around 20 items, on average, a year."), 705:6-19 
(discussing the annual 3012 testing, "A: ... I reviewed FINRA sites, 
SEC sites. I would check in to our regulatory compliance [a ]rea. I 
would ask to see what the regulators were asking about. And then from 
there, I would gather a list of topics. From that point, I would take it to 
Tom Delaney. We'd create a list."); Ex. 828 at 12-13 (Poppalardo 
Report). 

Prop. FOF 97. 	 Penson employees observed that Bill Yancey was attentive during the 
quarterly 3012 meetings and asked detailed questions. 

See Ex. 692 (email from Delaney to Yancey and others stating "We 
continue to appreciate your participation in this process as you set a 
meaningful tone at the top related to compliance efforts of the firm."); 

54 



Alaniz Test. at 837:8-18 ("Q: Was Mr. Yancey engaged during the 
course of those [3012] meetings? A: Yes. Q: Was he attentive? A: Yes. 
Q: And he showed interest in what you were doing? A: Yes. Q: Did he 
ask some questions? A: Yes."). 

Prop. FOF 98. 	 In 2008, Pendergraft directed the Vice President of Human 
Resources, Dawn Gardner, to move Johnson from PFSI to PWI. 

See Ex. 608 (August 14, 2008 email from Pendergraft to Dawn 
Gardner) ("Dawn: Effective with the 8/31 payroll, Mike Johnson 
should be moved to PWI payroll, and his salary adjusted to 600k per 
year."); Gardner Test. at 1150:16-20 ("Q: What do you recall about 
this document? A: It was instructions from Phil for me to move Mike 
Johnson over from PFSI to PWI and to adjust his payroll."). 

Prop. FOF 99. 	 Before August 2008, Penson's organization charts listed Johnson as a 
PFSI employee reporting to Yancey. 

Ex. 555. 

Prop. FOF 100. 	 After August 2008, Penson's organization charts listed Johnson on the 
same level as Yancey, reporting to Pendergraft, Engemoen, and Son. 

Ex. 571. 

Prop. FOF 101. 	 Johnson told Penson employees that he reported to Pendergraft. 

Gardner Test. 1152:1-6 ("Q: Was Mike Johnson proud of who he 
reported to? A: Yes, he was. Q: How do you know that? A: Because 
he told everyone that he was working as the-the Senior Vice President 
of Global Stock Loan and he was reporting to Phil Pendergraft at 
Penson Worldwide."); McCain Test. 2182:5-15 (" ... Mike made it 
clear to everybody that he reported to Phil. There wasn't any question 
as to who reported to who. If anybody had any question, Mike would 
set you straight real fast"); Hasty Test. at 1743:25-1744:6 ("Q: Would 
you -- you said Mike said he reported to Phil Pendergraft. Would you 
say he was proud of who he reported to? A: Yes. Q: Would you say 
he would brag about who he reported to? A: Yes."), 1794:24-1795:4 
("I mean, Mike Johnson is not a quiet person. He was very vocal 
about who he reported to and where he got his directions and how, if 
something were to come up, who he was going to take his orders 
from."); Delaney Test. at 1338:2-1338:13 ("Q: I apologize for this 
question, because you may have been the witness to say it, but during 
this trial, have you heard testimony about Mr. Johnson proudly and 
publicly stating that he reported only to Mr. Pendergraft? A: That was 
my testimony and I heard other testimony that stated that. Q: And that, 
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in fact, not only did he report to Mr. Pendergraft, but that he 
specifically and explicitly did not report to and was not was not 
supervised by Mr. Yancey? A: Yes."). 

Prop. FOF 102. 	 Penson employees were not confused about who Johnson reported to. 

Gardner Test. at 1153:24-1154:2 ("Q: Ms. Gardner, are you aware of 
anyone in the company that was confused about who supervised Mike 
Johnson? A: No."); Hasty Test. at 1745:13-16 ("Q: Are you aware of 
anyone at the Penson organization who was confused about who Mike 
Johnson was supervised by? A: No."); Delaney Test. at 1336:10-13 
("Q: To your knowledge, Mr. Delaney, was there anyone in the Penson 
organization who was confused about who Mr. Johnson's supervisor 
was? A: No."); McCain Test. at 2194:9-16 ("Q: In your mind, was 
there any confusion about who Mike Johnson reported to? A: 
Absolutely not. And Mike, everybody knew who Mike reported to. 
Everybody knew who everybody reported to, frankly. But there was 
never any question as to who Mike reported to. And if you didn't-if 
you had any question, Mike would set you straight real fast"). 

Prop. FOF 103. 	 During at least a portion of the relevant time period, Holly Hasty 
supervised Kim Miller. 

Hasty Test. at 1725:12-15 ("Q: Okay. And who-- I think you said that 
Kim Miller didn't report to you early on, but by this point, was she 
reporting to you? A: Yes, she was."). 
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Timeline of Significant Events 

Date Event Support 

Aug 2005 

Feb 2006 

Bill Yancey joins PFSI as President and CEO lfr. I 811: I 5-16 

Mike Johnson reports to Bill Yancey until August 2008 lEx. 555 at 3; Prop FOF 
6 

August 2008 

Mike Johnson is promoted from PFSI to PWI; 

Bill Yancey delegates supervisory responsibility for Mike Johnson to 
Phil Pendergraft; 

!Phil Pendergraft supervises Johnson; Yancey follows up 

IExs. 57 I, 608; Stip. 
fOF 9, 76, 88; Prop. 
fOF 6, 9, II 

August 2008
End of2008 

!Phil Pendergraft supervises Mike Johnson in all respects; 

!Bill Yancey follows up 
Ex. 792; Stip. FOF 76, 
88; Prop. FOF 9, I I 

9/18/2008 lremporary Interim Emergency Rule 204T announced Stip. FOF 4 

9/21/2008 
!Phil Pendergraft edits Compliance Alert to sent by Penson to its 
~lients related to emergency Rule 204T 

Exs.8I3,53I 

10/1712008 ~terim Temporary Final Rule 204T adopted Ex.67 

1116/2008 
SEC's Office of Compliance, Inspection, and Examination (OCIE) 
serves PFSI with request for production of documents as part of a 
Reg SHO examination 

lEx. 752 

2009 
Phil Pendergraft supervises Mike Johnson in all respects; 
Bill Yancey follows up 

~.g., Exs. 795, 707; 
Stip. FOF 76, 88; Prop. 
fOF 9, I I 

119/2009 Penson organizational chart reflects Mike Johnson reporting to PWI ~X. 57I 

7131/2009 Rule 204T becomes permanent ~x. 69; Stip. FOF 4 

December 2009 
Eric Alaniz conducts 30I2 Rule 204 audit (204(a) results relate only 
o the Buy Ins Department-fails arising from long sales of loaned 

securities are not tested) 

lEx. 70; Stip. FOF 78 

2010 
Phil Pendergraft supervises Mike Johnson in all respects; 
Bill Yancey follows up 

~.g., Exs. 668, 5I7, 793, 
~88; FOF 76, 88; Prop. 
fOF 9, I I 

1/28/10 

Quarterly 30I2 meeting attended by Bill Yancey, Tom Delaney, and 
Eric Alaniz; 
Compliance assures Bill Yancey that, as a result of the December 
2009 Audit, Rule 204 is "the focus of prompt remediation" and that 
he various Penson departments were cooperating in remediation 

effort 

~x. 669; Prop. FOF 64 

3/31/10 

Quarterly 30I2 meeting attended by Bill Yancey, Tom Delaney, Eric 
Alaniz, and others; 
Rule 204 remediation efforts are discussed; 
Eric Alaniz, not Bill Yancey, invited Mike Johnson. Although 
Mike Johnson cannot attend, he sends a representative from Stock 
Loan 

IExs. 507, 633; Stip. 
fOF 96, 113; Prop. FOF 
~4,3I,32,44,80 
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3/31/10 

Annual 3130 CEO Certification Meeting attended by BillYancey, 
Tom Delaney, and Eric Alaniz; 
Compliance Department prepares Summary Report attached to CEO 
certification; 

PFSI makes 3012 testing files available to regulators 

Ex. 135 at 7; Stip. FOF 
21; Prop. FOF 26 

6/17/10 
follow up 3012 test on Rule 204 is conducted-shows significant 
~mprovement 

Ex. 85; Prop. FOF 5 

8/2/10 
~uarterly 3012 meeting attended by Bill Yancey, Tom Delaney, and 
!Eric Alaniz; 

~emediation efforts arising from December audit discussed 

Ex. 92; Stip. FOF 40 

Fall2010 
~ric Alaniz spot checks Buy Ins Department's Rule 204 compliance 
and finds 1 00% compliance 

Prop. FOF 5 

10/27/10 
OCIE issues deficiency letter to PFSI, which includes discussion of 
Rule 204 issues 

1Ex.203 

11/8/10 
Brian Gover prepares and circulates draft response to OCIE exam 
deficiency letter 

Stip. FOF 30 

11/24/10 
Penson sends formal response to OCIE deficiency letter; 

Response is reviewed by Tom Delaney (CCO) and Holly Hasty 
(Deputy CCO) 

~x. 101; Prop. FOF 37 

2011 

Phil Pendergraft continues supervising Mike Johnson; 
Bill Yancey follows up 

E.g., Exs. 684, 563, 638, 
730, 502, 783, 684; Stip. 
FOF 76, 88; Prop. FOF 
9, 11 

2/15/11 
Call between PFSI Compliance, Stock Loan department, and 
!Morgan Lewis regarding Rule 204 compliance 

rrop. FOF 8 

4/31/11 rrom Delaney leaves PFSI Stip. FOF 57 

6/7/11 !Penson organizational charts reflect Mike Johnson reporting to Phil 
Pendergraft 

E.g., Ex. 503 

2/15/12 ~ill Yancey leaves PFSI Tr. 1823:14-15 
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UNITED STATES OF AMERICA 

BEFORE THE 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 
File No. 3-15873 

In the Matter of 

Thomas R. Dela ney II and 
I .9 20!tt 

Charles W. Yancey 

Respondents 

RESPONDENT CHARLES W. YANCEY'S PROPOSED CONCLUSIONS OF LAW 

Respondent Charles W. Yancey ("Ya ncey"'), by and through counsel , submits these 

Proposed Conclusions of Law. 

Pursuant to the Court's post-hea ring order (Thomas R. Delaney II, Admin . Proc. Rulings 

Release No. 201 1, 20 14 SEC LEXIS 4305 (Nov. 13, 20 14)) , this submission also includes 

Stipulated Conclusio ns of Law, as well as the pages(s) and line(s) in the hearing transcript on 

which they were made. Yancey's Proposed Concl us ions of Law are numbered Prop. COL 1-42 

and includ e the legal authority on which they are based . 



Previously Agreed and Stipulated Conclusions of Law 

COL 1. 


COL2. 


COL3. 


COL4. 


COL5. 


COL6. 


COL7. 


COL8. 


Rule 204T/204 requires participants of a registered clearing agency to 
deliver equity securities to a registered clearing agency when delivery is 
due; that is, by settlement date. As relevant here, settlement date is 
generally three days after the trade date ("T+3"). For short sales, if the 
participant does not deliver securities by T + 3 and has a failure-to-deliver 
position at the clearing agency (also referred to as CNS fails/failures to 
deliver), at market open on the morning of T+4 it must take affirmative 
action to close out the failure-to-deliver position by purchasing or 
borrowing the securities of like kind and quantity by no later than the 
beginning of regular trading hours on the settlement day following the 
settlement date ("T +4"). For long sales, if the participant has a failure-to
deliver position at the clearing agency (also referred to as CNS 
fails/failures to deliver), at market open on the morning of T+6 it must 
take affirmative action to close out the failure-to-deliver position by 
purchasing or borrowing securities of like kind and quantity by no later 
than the beginning of regular trading hours on the third day following the 
settlement date ("T +6"). Tr. pp. 2292:7 - 2293:15. 

The Division bears the burden of proof on all of the Division's claims 
against Delaney and Yancey. Tr. p. 2533:4-7. 

If adjudicated facts are subject to competing inferences, the Division, as 
the party with the burden of proof, must establish that its inferences are 
more plausible than Respondents' inferences. Tr. p. 2533:18-25. 

If the record equally supports both innocent and culpable inference, the 
Division fails in its burden ofproof. Tr. p. 2534:1-9. 

To establish that one Respondent willfully aided and abetted the violation 
of another, the Division must show that the aider and abettor acted with 
scienter. Tr. p. 2534:11-18. 

Willfulness is shown where a person intends to commit an act that 
constitutes a violation. Tr. p. 2537:14-19. 

To satisfy the substantial assistance element of aiding and abetting, the 
SEC must show that the defendant in some sort associated himself with 
the venture, that he participated in it as something that he wished to bring 
about, and that he sought by his action to make it succeed. Tr. p. 2539:8
18. 

The primary violation must be a direct or reasonably foreseeable result of 
the aider and abettor's conduct to satisfy the substantial assistance element. 
Tr. pp. 2539:19-2540:2. 
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COL9. 	 Generally, the delegation of supervisory responsibility is reasonable when 
(1) the person to whom the responsibilities are delegated possesses 
sufficient know ledge and experience to perform those functions in a 
satisfactory manner and (2) the person who has delegated supervisory 
responsibilities to another takes reasonable steps to ensure that the 
functions delegated are being performed in reasonable manner. Tr. p. 
2571:5-8. 

Yancey Proposed Conclusions of Law 

Failure to Supervise 

Prop. COL 1. 	 Section 1S(b)(4)(E) of the Securities and Exchange Act authorizes the 
Securities and Exchange Commission to impose sanctions on an 
associated person if that person has failed to reasonably supervise, 
with a view to preventing violations of the federal securities statutes, 
rules, and regulations, another person who commits such a violation, 
and if such other person is subject to his supervision. 

Securities Exchange Act of 1934, §§ 15(b)(6)(A)(i), 15(b)(4)(E). 

Prop. COL2. 	 In satisfying its burden on a failure to supervise claim, the Division 
must prove each of the following elements: 

(1) 	 an underlying securities law violation by another person; 

(2) 	 association of the registered representative or person who 
committed the violation; 

(3) 	 supervisory jurisdiction over that person; and 

(4) 	 failure to reasonably supervise the person committing the 
violation. 

In the Matter of Dean Witter Reynolds, Inc., SEC Administrative 
Proceeding File 3-9686, Initial Decision Release No. 179,2001 WL 47244 
at *38 (Jan. 22, 2001); In the Matter of Michael Bresner, SEC 
Administrative Proceeding File 3-315015, Initial Decision Release No. 
517 at 115 (Nov. 18, 2013). 

Prop. COL 3. 	 While neither scienter nor willfulness is an element of a failure to 
supervise charge, "scienter may be considered in evaluating the 
reasonableness of supervision." 

In the Matter ofAngelica Aguilera, SEC Administrative Proceeding File 
3-14999, Initial Decision Release No. 501, 25 (July 31, 2013); In the 
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Matter of Clarence Z. Wurts, 54 S.E.C. 1121, 1132 (Jan. 16, 2001). See 
also In the Matter of Charles F. Kirby, SEC Administrative Proceeding 
File No. 3-9602, Initial Decision No. 177, 2000 WL 1787908 *20-23 
(Dec. 7, 2000) (where supervisor had no reason to suspect supervisee was 
violating securities laws, such fact weighed in favor of fmding supervision 
was reasonable). 

I. 	 Underlying Violation 

Prop. COL 4. 	 Where the Division fails to satisfy its burden that an underlying 
violation of the securities laws occurred, a failure to supervise claim 
predicated on that same underlying violation must likewise fail. 

In the Matter of IFG Network Sec., Inc., Exchange Act Release No. 34
54127, 88 SEC Docket 1195, 2006 WL 1976001 (July 11, 2006) ("Since 
the alleged violations of the three registered representatives are unproved, 
it must be concluded that the failure to supervise charge against IFG and 
Ledbetter is also unproved."); 

In the Matter ofBresner, Exchange Act Release No. 34-68464, 2012 WL 
6608195, at *2 (Dec. 18, 2012) (denying as inefficient a request to sever 
action against supervisor and representative because, "as in all failure-to
supervise cases, the underlying violation must be proven as the first step in 
substantiating a charge of supervisory failure against [the supervisor]"). 

Prop. COL5. 	 There are three essential elements to an aiding and abetting claim: 

(1) 	 the existence of a securities law violation by the primary 
party; 

(2) 	 awareness or knowledge by the aider and abettor that 
his role was part of an overall activity that was 
improper; and 

(3) 	 that the aider and abettor knowingly and substantially 
assisted in the conduct that constituted the primary 
violation. 

In the Matter ofOptionsXpress, Inc., SEC Administrative Proceeding File 
3-14848, Initial Decision Release No. 490, 2013 WL 2471113, at *79 
(June 7, 2013); see also Woods v. Barnett Bank, 765 F.2d 1004, 1009 
(lith Cir. 1985); Investors Research Corp. v. SEC, 628 F.2d 168, 178 
(D.C. Cir. 1980). 
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IL 

Prop. COL 6. 

IlL 

Prop. COL 7. 

Prop. COL 8. 

Prop. COL 9. 

Association ofthe Registered Representative 

Mr. Yancey does not dispute that both Mr. Johnson and Mr. Delaney 
were registered representatives and associated persons of PFSI. 

Supervisory Jurisdiction over that Person 

a. Delegation 

For purposes of Section 1S(b)(4)(E), a supervisor has been defined as: 

A person at the broker-dealer who has been given (and 
knows or reasonably should know he bas been given) 
the authority and the responsibility for exercising such 
control over one or more specific activities of a 
supervised person . . . so that such person could take 
effective action to prevent a violation of the 
Commission's rules which involves such activity or 
activities by such supervised person. 

In the Matter ofMichael Bresner, SEC Administrative Proceeding File 3
315015, Initial Decision Release No. 517 at 115 (Nov. 18, 2013); see also 
In the Matter of Patricia Ann Bellows, SEC Administrative Proceeding 
File 3-8951, Initial Decision Release No. 128, 1998 WL 409445, at *8 
(July 23, 1998); In the Matter of Huff, 50 S.E.C. 524, 532, 1991 WL 
296561, at *9 (March 28, 1991) (supervisors require the power to control 
the actions of their subordinates). 

A supervisory relationship "can only be found in those circumstances 
when, among other things, it should have been clear to the individual 
in question that he was responsible for the actions of another and that 
he could take effective action to fulfill that responsibility." 

In the Matter ofHuff, Securities and Exchange Release No. 29017, 1991 
SEC Lexis 551 at *18-19 (1991) (concurring opinion of Commissions 
Lochner and Schapiro). 

A president and CEO of a firm "is responsible for the firm's 
compliance with all applicable requirements unless and until he 
reasonably delegates a particular function to another person in the 
firm, and neither knows nor has reason to know that such person is 
not properly performing his or her duties." 

John B. Busacca IlL Exchange Act Release No. 63312, 99 SEC Docket 
34481, 34496 (Nov. 12, 2010). 
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Prop. COL 10. 

Prop. COL 11. 

Prop. COL 12. 

Prop. COL 13. 

"A firm's president is not automatically at fault when other 
individuals in the firm engage in misconduct of which he has no 
reason to be aware." 

In the Matter of Swartwood Hesse, Inc., Exchange Act Release No. 34
31212, 1992 WL 252184 at *6 (Sept. 22, 1992) (quoting In the Matter of 
Juan Carlos Schidlowski, 48 S.E.C. 507, 509 (1986)). 

The Commission "has long recognized that individuals .•. who may 
have overarching supervisory responsibilities for thousands of 
employees must be able to delegate supervisory responsibility ••.•" 

In the Matter of Patricia Ann Bellows, SEC Administrative Proceeding 
File 3-8951, Initial Decision Release No. 128, 1998 WL 409445, at *8 
(July 23, 1998). 

The act of delegation need not be formal or written. 

In the Matter of Swartwood Hesse, Inc., Exchange Act Release No. 34
31212, SEC Docket 1557, 1992 WL 252184 at *5 (Sept. 22, 1992) ("the 
fact that there was no written documentation to support this division of 
authority is not dispositive of the issue"); 

In the Matter ofRaymond James, SEC Administrative Proceeding File 3
11692, Initial Decision Release No. 296, 2005 WL 2237628 at* 47 (Sept. 
15, 2005) ("The fact that [broker dealer's] CEO did not formally delegate 
to [delegatee] responsibility for the design, adoption and implementation 
of [broker dealer's] supervisory procedures does not change the fact that 
[delegatee] was responsible for supervising [supervisee]. [Delegatee] 
controlled [supervisee's] activities," and was responsible for hiring and 
firing supervisee). 

In the Matter of Thomas F. White, Exchange Act Release No. 34-34398, 
57 SEC Docket 481, 1994 WL 389903 at *2-3 (July 19, 1994) (finding 
president delegated supervisory authority where president "assigned" 
supervisory authority to delegatee and supervisee stated that he discussed 
all matters that he had discussed with former supervisor with delegatee). 

Delegation can take place through the actions and words of the parties 
involved, which include the delegator, delegatee, and supervisee. 

In the Matter of Swartwood Hesse, Inc., Exchange Act Release No. 34
31212, SEC Docket 1557, 1992 WL 252184 at *6 (Sept. 22, 1992) (where 
all parties testified about delegation of supervisory authority, Commission 
concluded president successfully delegated supervisory authority to 
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Prop. COL 14. 

Prop. COL 15. 

Prop. COL 16. 

another, even if no formal delegation and even if broker-dealer's trader 
testified that he had "no idea" whether president delegated his 
"compliance responsibility"); 

In the Matter of Thomas F. White, Exchange Act Release No. 34-34398, 
57 SEC Docket 481, 1994 WL 389903 at *2-3 (July 19, 1994) (finding 
president delegated supervisory authority where president "assigned" 
supervisory authority to delegatee and supervisee stated that he discussed 
all matters that he had discussed with former supervisor with delegatee). 

A delegation occurs when, through the actions and words of the 
involved parties, the involved parties understand that supervision has 
been delegated. 

In the Matter of Universal Heritage Investments Corp., 41 S.E.C. 839, 
845, 1982 WL 525157 at *5 (1982) (finding delegation where president 
delegated responsibility for day to day responsibility of finn to another); 

In the Matter of Swartwood Hesse, Inc., Exchange Act Release No. 34
31212, SEC Docket 1557, 1992 WL 252184 at *6 (Sept. 22, 1992) (where 
all parties testified about delegation of supervisory authority, Commission 
concluded president successfully delegated supervisory authority to 
another, even if no formal delegation and even if broker-dealer's trader 
testified that he had "no idea" whether president delegated his 
"compliance responsibility"); 

The testimony of those other than the delegator, delegatee, and 
supervisee may be relevant in deciding whether delegation has 
occurred. 

In the Matter of Swartwood Hesse, Inc., Exchange Act Release No. 34
31212, SEC Docket 1557, 1992 WL 252184 at *6 (Sept. 22, 1992) 
(looking to the testimony of others to decide whether supervisory authority 
had been delegated). 

The Gutfreund facts and circumstances test is relevant in deciding 
whether delegation has occurred. 

In the Matter of Patricia Ann Bellows, SEC Administrative Proceeding 
File 3-8951, Initial Decision Release No. 128, 1998 WL 409445, at *9 
(July 23, 1998) (citing to the Huff test of "who had control over the 
individual acts of the [supervisee]" as the standard for deciding whether 
delegation has occurred, and using the Huff standard to conclude that 
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Prop. COL 17. 

president1 ofbroker-dealer had delegated supervisory authority to another 
individual, and, therefore, was not liable for failing to supervise 
individual) (citing Arthur James Huff, 43 SEC Docket 878, 891 (Mar. 28, 
1991 )); 

SEC v. Yu, 231 F.Supp.2d 16, 20-21 (D.D.C. 2002) (relying on Gutfreund 
standard to conclude that president of broker-dealer had not delegated his 
supervisory authority. The court specifically noted that "the Commission 
has long taken the position that a person's classification as a 'supervisor' 
turns on 'whether, under the facts and circumstances of a particular case, 
that person has a requisite degree of responsibility, ability or authority to 
affect the conduct of employees"' and relied on facts and circumstances 
showing that president retained power to "affect the conduct of the 
employee[s] whose behavior is at issues," "advis[e] on compliance 
issues," "consult[] on issues including the termination of registered 
representatives, the supervision of compliance personnel and the hiring of 
a compliance Inspector" to come to its supervisory conclusion) (citing In 
the Matter of Gutfreund, Exchange Act Release No. 31554, 1992 WL 
362753 at *15 (1992)); 

In the Matter ofMidas Sec., LLC, Exchange Act Release No. 34-66200, 
2012 WL 161938 at *13 (Jan. 20, 2012) (in conducting delegation 
analysis, Commission looked to the Gutfreund factors when deciding 
whether president had delegated supervisory authority to alleged 
delegatee. The Commission stated "[i]n addition, [president] admitted that 
[alleged delegatee] could not incur office expenses on behalf of the Firm 
and could not hire, frre, or approve the registered representatives' leave 
from the office-i.e., indications that could otherwise signal [alleged 
delegatee's] supervisory authority over the registered representatives"); 

In the Matter ofRaymond James, SEC Administrative Proceeding File 3
11692, Initial Decision Release No. 296 {Sept. 15, 2005) (in delegation 
case, citing both Huff and Gutfreund and noting that the "most probative 
factor as to whether a person is responsible for actions of another is the 
power to control another's conduct"). 

Under Gutfreund, "determining if a particular person is a supervisor 
depends on whether, under the facts and circumstances of a 
particular case, that person has a requisite degree of responsibility, 
ability, or authority to affect the conduct of the employee whose 
behavior is at issue.,, 

In the Matter ofJohn H. Gutfreund, 51 S.E.C. 93, 113 (Dec. 3, 1992); In 

Although the delegator did not have the title of president or CEO, the court conducted its delegation analysis as if 
the delegator were the president. In the Matter ofPatricia Ann Bellows, SEC Administrative Proceeding File 3
8951, Initial Decision Release No. 128, 1998 WL 409445, at *9 (July 23, 1998). 
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the Matter ofTheodore W. Urban, SEC Admin. Proc. File 3-13655, Initial 
Decision Release No. 402 (Sept. 8, 2010); see also In the Matter of 
George Kolar, 202 SEC LEXIS 3420 (June 26, 2002). 

Under Gutfreund, non-exclusive indicia of supervisory authority 
include the ability to: 

Prop. COL 18. 

• 	 Discipline. See In the Matter ofRonald S. Bloomfield, Exchange Act 
Release No. 34-71632, 2014 WL 768828, at *11 (Feb. 27, 2014) ("As 
we have held, an individual's ability to discipline and, especially, to 
frre an employee are indicia of supervisory authority over that 
employee."); see also In the Matter ofMidas Sec., LLC, Exchange Act 
Release No. 34-66200, at *13 & n.73, 2012 WL 161938 (Jan. 20, 
2012); In the Matter of George J. Kolar, Exchange Act Release No. 
46127, 55 SEC 1009,2002 WL 1393652, at *4 (June 26, 2002); 

• 	 Advise about the specific regulatory rule at issue. In the Matter of 
Arthur James Huff, Exchange Act Release No. 34-29017, 1991 WL 
296561 at *9 (March 28, 1991); 

• 	 Authoritv to affect conduct at issue. In the Matter of Ronald S. 
Bloomfield, Exchange Act Release No. 34-71632, 2014 WL 768828, at 
*11 (Feb. 27, 2014) ("With respect to the [branch office's] activities, 
[alleged supervisor] testified that he believed that he had "unfettered" 
authority to act as necessary, including the authority to dismiss [the 
supervisee], to "shut down" [the supervisee's] penny stock business, 
and to close the [branch office]."); 

• 	 Fire. In the Matter ofMidas Sec., LLC, Exchange Act Release No. 34
66200, 2012 WL 161938 at *13 (Jan. 20, 2012) ("In addition, Lee 
admitted that Cantrell could not incur office expenses on behalf of the 
Firm and could not hire, fire, or approve the registered representatives' 
leave from the office-i.e., indications that could otherwise signal 
Cantrell's supervisory authority over the registered representatives"); 

• 	 Assess performance. See In the Matter of Theodore W. Urban, SEC 
Administrative Proceeding File 3-13655, Initial Decision Release No. 
402, 2010 WL 3500928, at *27 (September 8, 2010); 

• 	 Assign, direct, or approve activities. See id.; 

• 	 Promote. See id.; and 

• 	 Approve leave. Midas, 2012 WL 161938, at *13. 
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Prop. COL 19. Contradictory evidence as to delegation does not demonstrate that 

Prop. COL 20. 


Prop. COL 21. 


Prop. COL 22. 


there was confusion in the supervisory structure. 

In the Matter of Swartwood Hesse, Inc., Exchange Act Release No. 34
31212, SEC Docket 1557, 1992 WL 252184 at *5 (Sept. 22, 1992) ("the 
fact that there was no written documentation to support this division of 
authority is not dispositive of the issue"). 

No one piece of evidence, including a specific document or specific 
witness testimony, is dispositive of delegation. 

In the Matter of Swartwood Hesse, Inc., Exchange Act Release No. 34
31212, SEC Docket 1557, 1992 WL 252184 at *5 (Sept. 22, 1992) ("the 
fact that there was no written documentation to support this division of 
authority is not dispositive ofthe issue" and finding delegation even where 
broker-dealer's trader testified that he had "no idea" whether president 
delegated his "compliance responsibility"). 

b. Reasonableness o(Delegation 

See Conclusion of Law No. 9 for the standard for reasonable delegation. 

A president of a broker-dealer may reasonably rely on his or her 
qualified supervisory delegatees to properly supervise individuals. 
Follow-up is reasonable where the president has in person or other 
meetings or communications with the delegatee, and receives no 
indication of wrongdoing. 

In the Matter of Universal Heritage Investments Corp., 47 S.E.C. 839, 
845, 1982 WL 525157 *2 (1982) (fmding no failure to supervise where 
president of broker dealer delegated supervisory authority to another and 
president "met with [delegatee] several times a month to discuss the firm's 
operations"); 

In the Matter ofSwartwood Hesse, Inc., Exchange Act Release No. 34
31212, SEC Docket 1557, 1992 WL 252184 at *5 (Sept. 22, 1992) 
(delegator not liable for failing to supervise when "the record does not 
show that, during the relevant period, [president] had the slightest 
indication of any irregularity in [supervisee's] activities, that any 
irregularity was brought to his attention, or that he had reason to believe 
he could not trust [ delegatees] to perform his functions in a proper 
manner."). 

10 



Prop. COL 23. 	 A delegator's follow-up need not be so robust that it would fall into 
the category of actual supervision. 

In the Matter of Swartwood Hesse, Inc., Exchange Act Release No. 34
3I2I2, SEC Docket I557, I992 WL 252I84 at *5 (Sept. 22, I992) 
(Commission finds that Division's argument that delegator-president 
should have "regularly reviewed order tickets and trading blotters, and 
periodically monitored the NASDAQ Level III quotation machine, all of 
which might have detected [supervisee's] fraud" is misplaced because 
"given the division of responsibility between [delegator] and [delegatee], 
[delegator] was not required to do any of those things.") 

IV. Reasonable Supervision 

Prop. COL 24. 	 The standard for superVIsion is whether a person exercises 
"reasonable supervision under the attendant circumstances." 

In the Matter of Eric J. Brown et. a/., Exchange Act Release No. 34
66469, 20I2 WL 625874 at *II (Feb. 28, 20I2); see also In the Matter of 
Theodore W. Urban, SEC Administrative Proceeding File 3-I3655, Initial 
Decision Release No. 402 at 52 (September 8, 20IO). 

Prop. COL 25. 	 Negligence is the applicable standard in assessing whether supervision 
was reasonable under the prevailing circumstances. 

In the Matter of Theodore W. Urban, SEC Admin. Proc. File 3-13655, 
Initial Decision Release No. 402 at 52 (Sept. 8, 201 0) (citing Kevin Upton, 
52 S.E.C. I45, 153 (1995), rev'd on other grounds, 15 F.3d 92 (2d Cir. 
1996)). 

Prop. COL 26. 	 "Negligence is defined as: '[t]he failure to exercise the standard of 
care that a reasonably prudent person would have exercised in a 
similar situation; any conduct that falls below the legal standard 
established to protect others against unreasonable risk of harm, 
except for conduct that is intentionally, wantonly, or willfully 
disregardful of others' rights. The term connotes culpable 
carelessness."' 

In the Matter of Theodore W. Urban, SEC Admin. Proc. File 3-13655, 
Initial Decision Release No. 402 at 52 (Sept. 8, 2010) (quoting Black's 
Law Dictionary 1056 (7th ed. I999)). 

11 



Prop. COL 27. "The reasonable person acts sensibly, does things without serious 

Prop. COL 28. 

Prop. COL 29. 

Prop. COL 30. 

delay, and takes proper but not excessive precautions." 

In the Matter of Theodore W. Urban, SEC Admin. Proc. File 3-13655, 
Initial Decision Release No. 402 at 52 (Sept. 8, 201 0). 

The standard for supervision is not perfection. Even if supervision 
"was not perfect," or a factual analysis indicates that a more thorough 
investigation might have revealed a supervised employee's 
misconduct, liability does not exist in the absence of unreasonable 
supervision. 

In the Matter ofArthur James Huff, Exchange Act Release No. 34-29017, 
1991 WL 296561 at *4 (March 28, 1991) (finding that "more thorough 
investigation by [the supervisor] might have revealed ... misconduct. 
However, the statute only requires reasonable supervision under the 
attendant circumstances"); 

In the Matter of Patricia Ann Bellows, SEC Administrative Proceeding 
File 3-8951, Initial Decision Release No. 128, 1998 WL 409445, at *9 
(July 23, 1998) ("I conclude that the supervision ... was not perfect, and a 
factual analysis indicates that a more thorough investigation might have 
revealed [supervisee's] misconduct. However, the statute only requires 
reasonable supervision under the attendant circumstances.") (internal 
citations omitted). 

"The evolution of the supervision standards is a triumph of common 
sense that makes oversight of the market more responsible, more 
accountable, and more practical." 

In the Matter of Patricia Ann Bellows, SEC Administrative Proceeding 
File 3-8951, Initial Decision Release No. 128, 1998 WL 409445, at *9 
(July 23, 1998). 

"The Commission, like virtually all institutions, both public and 
private, is not immune from the tendency of organizations to stagnate 
over time. Government institutions, in particular, need to guard 
against the stagnation born of mindless recitation of rules." 

In the Matter of Patricia Ann Bellows, SEC Administrative Proceeding 
File 3-8951, Initial Decision Release No. 128, 1998 WL 409445, at *9 
(July 23, 1998). 
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Prop. COL 31. 

Prop. COL 32. 

Affirmative Defense 

Prop. COL 33. 

Prop. COL 34. 

Prop. COL 35. 

Whether supervision is reasonable depends on the particular 
circumstances of each case. 

See In the Matter ofEric J. Brown et. a!., Exchange Act Release No. 34
66469, 2012 WL 625874 (Feb. 28, 2012); In the Matter of Theodore W. 
Urban, SEC Administrative Proceeding File 3-13655, Initial Decision 
Release No. 402 (Sept. 8, 2010) (citing Kevin Upton, 52 S.E.C. 145, 153 
(1995)). 

Rule 3010's "reasonably designed" standard "recognizes that a 
supervisory system cannot guarantee firm-wide compliance with all 
laws and regulations," only that the system "be a product of sound 
thinking and within the bounds of common sense, taking into 
consideration the factors that are unique to a member's business." 

NASD Notice to Members 99-45 (June 1999) (NASD Provides Guidance 
on Supervisory Responsibilities). 

Section 15(b)(4)(E) of the Exchange Act and Section 203(e)(6) of the 
Advisers Act provides an affirmative defense to a failure to supervise 
claim: no person may be deemed to have failed to reasonably 
supervise if (1) there have been established procedures, and a system 
for applying such procedures, to prevent and detect any violation; and 
(2) the person has reasonably satisfied his duties and obligations 
without reasonable cause to believe that the procedures and system 
were not being followed. 

In the Matter ofMichael Dresner, SEC Administrative Proceeding File 3
315015, Initial Decision Release No. 517, 2013 WL 5960690 at *116 
(Nov. 8, 2013). 

The respondent has the burden to prove Section 15(b)(4)(E)'s 
affirmative defense by a preponderance of the evidence. 

In the Matter ofMichael Dresner, SEC Administrative Proceeding File 3
315015, Initial Decision Release No. 517, 2013 WL 5960690 at *3 (Nov. 
8, 2013) (applying preponderance of the evidence standard to all claims, 
including affirmative defense). 

There is no definition or description of a "perfect" supervisory 
system, nor is that the standard. Just because a system could have 
been "more reasonably designed" does not mean that it is 
unreasonable as designed. 
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Prop. COL 36. 

Prop. COL 37. 

Other Issues 

Prop. COL 38. 

See In the Matter of IFG Network Sec., Inc., Exchange Act Release No. 
34-54127, 88 SEC Docket 1195, 2006 WL 1976001 (July 11, 2006) (the 
Commission rejected the Division's arguments that the broker-dealer 
President failed to exercise reasonable supervision, in part because a 
different system would have been "more reasonably designed" to prevent 
the violations). 

The reasonableness standard recognizes that "a supervisory system 
cannot guarantee firm-wide compliance with all laws and regulations. 
However, this standard does require that the system be a product of 
sound thinking and within the bounds of common sense, taking into 
consideration the factors that are unique to a [firm's] business." 

NASD Notice to Members 99-45 (June 1999) (NASD Provides Guidance 
on Supervisory Responsibilities). 

A firm's written supervisory procedures should put registered 
personnel on notice of regulatory requirements and Firm practices, 
clearly vest supervisory responsibility in specific individuals, and 
address an array of subjects consistent with what the SEC and 
FINRA would reasonably expect the WSPs to contain. 

FINRA Supervisory Checklist, contained in FINRA Continuing 
Membership Guide, located at 
http://www.finra.org/industry/compliance/registration/memberapplication 
program/cmguide/p009725. 

To appropriately assess sanctions, a court should conduct a public 
interest analysis, which takes into consideration the following non
exclusive factors: 

(1) the egregiousness of the respondent's actions; 

(2) the isolated or recurrent nature of the infractions; 

(3) the degree of scienter involved; 

(4) the sincerity of the 
future violations; 

respondent's assurances against 

(5) the respondent's recognition of the wrongful nature of 
his or her conduct; and 
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Prop. COL 39. 

Prop. COL 40. 

Prop. COL 41. 

Prop. COL 42. 

(6) 	 the likelihood that his or her occupation will present 
opportunities for future violations. 

Steadman v. SEC, 603 F.2d 1126, 1140 (5th Cir. 1979), aff'd on other 
grounds, 450 U.S. 91 (1981). 

The primary purpose in imposing sanctions is not to punish a 
respondent, but rather to protect the public. 

In the Matter of Stephen J. Horning, Exchange Act Release No. 56886, 
2007 SEC LEXIS 2796, at *24 (Dec. 3, 2007). 

The severity of sanctions depends of the facts of each case and the 
value of the sanctions in preventing a recurrence of the violative 
conduct. 

In the Matter ofSteven Muth, Exchange Act Release. No. 8622, 2005 WL 
2428336 at *17-19 (Oct. 3, 2005). 

Supervision must include regulatory compliance. 

In the Matter of John H. Gutfreund, 51 S.E.C. 93, 113 (Dec. 3, 1992) 
(determining if a particular person is a supervisor "depends on whether, 
under the facts and circumstances of a particular case, that person has a 
requisite degree of responsibility, ability, or authority to affect the conduct 
of the employee whose behavior is at issue"); Poppalardo Test. at 1999:8
24 ("A: ... I feel really strongly that - - that you just can't parse the 
business activities from the regulatory requirements. . . . A: I've never 
seen it."); see also Hasty Test. at 1746:9-13 ("Q: Did you ever believe that 
Mr. Pendergraft supervised Mr. Johnson from an operational perspective, 
and not from a regulatory perspective? A: No. I don't believe you can 
separate the two."); McCain Test. at 2203: I 0-17 (Q: ... do you think an 
employee can have more than one supervisor? A: ... I think it's 
impractical. No, I don't-- it doesn't work."). 

In determining what sanctions to impose, Courts also consider: the 
age of the violation; the degree of harm to investors and the 
marketplace resulting from the violation; the deterrent effect of the 
sanction; the public-at-large; the welfare of investors; and standards 
of conduct in the securities industry business generally. 

See In re Prime Capital Services, Inc., et al., SEC Admin. Proc. File No. 
3-13532, Initial Decision Release No. 398, 2010 WL 2546835, at *48 
(June 25, 201 0). 
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INTRODUCTION 

The Division's post-hearing brief confirms that this case never should have been filed 

and that the claims against Bill Yancey should be dismissed. Nothing in the Division's brief 

establishes any basis for the unparalleled extension ofwell-established supervisory standards that 

the Division seeks. In the face of overwhelming evidence that Bill Yancey did not fail 

reasonably to supervise anyone, and after abandoning the vast majority of its case, the Division 

nevertheless asks the Court to impose sanctions on Yancey-creating a precedent on every CEO 

in the United States' securities industry to blindly second guess the judgment of their 

Compliance team and Senior Officers. 

With respect to the claim that Yancey failed to supervise Michael Johnson, the Division 

asks the Court to disregard the testimony of nearly a dozen witnesses, dozens and dozens of 

contemporaneous documents, the testimony of its own expert witness, and even Pendergraft's 

own admission that he supervised Johnson. Instead, the Division clutches to the erroneous 

supervisory matrix. But a wrong document--even a wrong document sent to regulators-cannot 

change the fact that Yancey properly delegated all supervisory responsibility over Johnson to 

Pendergraft, and Pendergraft supervised Johnson in every aspect ofhis job. 

With respect to the claim that Yancey failed to supervise Delaney, the Division has now 

abandoned nearly all of its theories. The Division instituted this case conceding that Yancey did 

not know about the Rule 204(a) violations and that they were actively concealed from him, but 

argued instead that four "red flags" should have together alerted him to the violations. The 

Division has now abandoned all but one of those "red flags"-the absence of an explicit 

reference to the December 2009 Audit results in the March 31, 2010 3012 Summary Report. But 

the Division concedes that the December 2009 Audit had nothing to do with the transactions at 



issue in this case-long sales of loaned securities. And in any event, neither Delaney nor 

Alaniz-both experienced compliance professionals with unblemished records-believed that 

the December 2009 Audit results warranted inclusion in the report because substantial 

remediation efforts were already underway, none of the 20 other 3012 tests conducted for that 

year were explicitly referenced in the report, and all of the testing materials were made available 

to FINRA. The law is well-settled that Yancey was entitled to rely on their professional 

judgment. To hold Yancey liable on these facts would destroy long-standing and well-settled 

concepts of supervision. The claims against Yancey should be dismissed. 

ARGUMENTS AND AUTHORITIES 

I. 	 The Division Failed to Prove that Bill Yancey Failed to Reasonably Supervise 
Michael Johnson. 

A. Yancey properly delegated all supervision of Johnson to Phil Pendergraft. 

The Division does not dispute that the president of a broker-dealer can delegate 

supervisory responsibility to other individuals at the firm. 1 The Commission has "long 

recognized" that individuals with overarching supervisory responsibilities over many employees, 

such as presidents and CEOs, "must be able to delegate supervisory responsibility."2 Here, there 

is overwhelming evidence that Yancey delegated all supervisory responsibility over Johnson to 

Pendergraft. Faced with this evidence, the Division urges the Court to put blinders on and rely 

solely on the erroneous supervisory matrix and select and skewed pieces of Phil Pendergraft's 

testimony. Neither of these arguments can outweigh the evidence Yancey adduced at trial. 

1. The Division asks the Court to ignore the bulk of the evidence. 

The Division asks the Court to ignore the overwhelming evidence that Yancey delegated 

I Stip. COL 9. 

2 

See In the Matter ofPatricia Ann Bellows, SEC Admin. Proc. File 3-8951, Initial Decision Release No. 128, 1998 

WL409445, at *8 (July 23, 1998) (emphasis added). 
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all supervision of Johnson to Pendergraft. The Division asks the Court to ignore the testimony of 

Johnson, Yancey, Gardner, Delaney, and McCain, all of whom confirmed that in August 2008 

Yancey clearly and unequivocally delegated all supervision of Johnson to Pendergraft.3 The 

Division asks the Court to ignore that in August 2008 Pendergraft explicitly directed Dawn 

Gardner to move Johnson out of Yancey's organization and into Pendergraft's organization.4 

And the Division asks the Court to ignore Pendergraft's testimony that: (1) Johnson became one 

of his direct reports; (2) he and Yancey spoke multiple times about this transition; and (3) after 

the move, he controlled Johnson's activities, including his PFSI activities.5 

The Division also asks the Court to ignore the testimony of Johnson, Yancey, Gardner, 

Delaney, DeLaSierra, Hasty, McCain, and Miller-each of whom testified unequivocally that 

Pendergraft was Johnson's supervisor.6 The Division asks the Court to ignore the statement of 

Brian Hall (a Stock Loan V .P. under a cooperation agreement who the Division elected not to 

call) who told the Division that Pendergraft was Johnson's supervisor. The Division asks the 

Court to ignore Pendergraft's own admission that he supervised Johnson. 7 

3 Yancey Test. at 951:6-8 ("Q: And then-- and then your position ... is that in approximately August of2008, that's 
when you delegated to Phil Pendergraft? A: Fully delegated, fully accepted."); Gardner Test. at 1149:3-16 ("Q: Was 
Mike Johnson moved into the PWI organization at some time? A: Yes, he was .... Q: Who was Mike Johnson's 
supervisor during the time period August 2008 through November of2011? A: Phil Pendergraft."); Delaney Test. at 
1332:3-7 ("Q: Did you understand that with that transition, that Mr. Yancey and Mr. Pendergraft had agreed that 
Mr. Pendergraft would be the supervisor for Mr. Johnson? A: Yes."); McCain Test. at 2182:5-16 ("Q: How did 
Mike Johnson come to be assigned to or report to Mr. Pendergraft, to your knowledge? A: ... my recollection is that 
Phil and Bill discussed who would manage Stock Loan and who was the best suited to manage Stock Loan, and Phil 
was-- was chosen to be that person.") (Prop. FOF 6). 
4 Exs. 608, 698. 
5 Pendergraft Test. at 1512:16-21 (''whenever I picked up Mr. Johnson as direct report, I'm highly confident 
that I talked with Mr. Yancey about it. ...")(emphasis added) (Prop. FOF 20); 1529:6-1534:1 (agreeing that he 
performed various activities with respect to Johnson) (Prop. FOF 9); 1537:5-10 (agreeing that Yancey routinely 
checked in regarding the activities performed and acted reasonably in ensuring that Johnson and the Stock Lending 
group were conducting business in accordance with securities laws) (Prop. FOF 11); 1521:5-11 ("Q: If supervise 
means give guidance on how to properly run the Stock Loan Department of PFSI in Dallas, how would you answer 
the question? A: Then I would say that I provided supervision to Mr. Johnson.") (Prop. FOF 14). 
6 See Prop. FOF 18, 22 (Gardner, Delaney, DeLaSierra, Hasty, McCain, and Miller testimony); Prop. FOF 6, 21 
~Yancey testimony); Prop. FOF 28 (Johnson testimony); Prop. FOF 51 (Hall statement). 

See Prop. FOF 14 (Pendergraft Test. at 1521 :5-11 ). 
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The Division also asks the Court to ignore the testimony of its own expert witness, David 

Paulukaitis, who agreed that the delegation of supervisory responsibility is reasonable where, as 

here, the delegatee is qualified to perform those functions in a satisfactory manner, and the 

delegator takes reasonable steps to follow up on that delegation. 8 The Division also asks the 

Court to ignore Pendergraft's admission that Yancey consistently followed up with him 

regarding his supervision of Johnson. And that Yancey routinely checked in with him regarding 

his evaluation and review of Johnson's performance; his disciplining of Johnson; his approvals 

of Johnson's budget and compensation; his advice to Johnson on customer relations issues, and 

business development plans; his instructions to Johnson regarding PFSI financing and lending 

balances; and his approvals of Johnson's travel expenses. 9 The Division does not address any of 

this evidence either. 

All of this evidence-the testimony, documents, and stipulated facts-is precisely the 

type of "reliable evidence of supervisory control by another individual" that unequivocally 

establishes that Yancey fully delegated supervisory responsibility over Johnson to Pendergraft. 10 

2. The Division's evidence does not meet its burden. 

a. The supervisory matrix is wrong. 

In the face of all of this evidence, the Division clings to the fact that the supervisory 

matrix erroneously listed Yancey as Johnson's regulatory supervisor. 11 The Division argues that 

8 See Stip. COL 9; Stip. FOF 82, 88. 
9 

See Prop. FOF 11,21 (Yancey followed up on Pendergraft's supervision); Prop. FOF 20 (Pendergraft consulted 
Yancey regarding taking on Johnson as a direct report). 
10 See SEC v. Yu, 231 F. Supp. 2d 16, 22 (D.D.C. 2002); In the Matter ofSwartwood Hesse, Inc., Exchange Act 
Release No. 34-31212, 1992 WL 252184 at *6 (Sept. 22, 1992) (where all parties testified about the delegation, 
Commission concluded president successfully delegated supervisory authority to another, even if no formal 
delegation and even where a trader testified that he had "no idea" whether president delegated his "compliance 
responsibility"); In the Matter ofThomas F. White, Exchange Act Release No. 34-34398, 1994 WL 389903 at *2-3 
(July 19, 1994) (finding president delegated where president "assigned" supervisory authority to delegatee and 
supervisee discussed all matters previously discussed with former supervisor with delegatee) (Prop. COL. 12). 
11 

See Division ofEnforcement's Post Hearing Brief in Support oflts Findings ofFact and Conclusions of Law 
("Div. Post-hearing Br.") at 29-32. 
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Kim Miller-the person responsible for authoring, maintaining, and updating the matrix

"regularly reviewed and updated" the document and that, therefore, the supervisory matrix was 

accurate and reliable. 12 

But the Division inexplicably omits the fact that the supervisory matrix was, in fact, 

wrong. Miller herself confirmed this fact. As did several others. 13 Miller testified that: (I) the 

matrix was wrong; (2) it was wrong for Yancey to be listed as Johnson's Pi Org Chart 

supervisor; (3) it was wrong for Yancey to be listed as Johnson's regulatory supervisor; and (4) 

Johnson should have been listed under Pendergraft because Pendergraft was his supervisor. 14 

Miller emphasized that she was "very clear" about the matrix being wrong: 15 

Q: 	 But just to be clear, you knew that Bill Yancey was not the regulatory supervisor? 
A: 	 I know that Bill Yancey was not Mike Johnson's regulatory supervisor. I don't 

know that I gave it any thought with regard to this document. It just wasn't a big 
part of my job. I didn't look at it that often. 16 

Remarkably, the Division asks the Court to credit all of Miller's testimony other than her 

testimony that the matrix was wrong. The Division cannot have it both ways. There is no reason 

to reject Miller's testimony that the matrix was wrong; Miller was an objectively neutral witness. 

Indeed, the Division took investigative testimony from Miller on two separate occasions and 

chose not to ask her a single question about the matrix. 17 The Division also listed Miller on its 

"may call" trial witness list but elected not to call her. Tellingly, if the Division had asked Miller 

who supervised Johnson once in its over three-year investigation, she would have told the 

12 See Div. Post-hearing Br. at 30-31. 

13 See Hasty Test. at 1794:12-1795:8 (identifying as an error that Yancey was listed as Johnson's supervisor); 

McCain Test. at 2190:6-2191:24 (identifying errors in the supervisory matrix) (Prop. FOF 16). 

14 See Miller Test. at 2601:25-2602:11 ("Q: Let me ask it this way. Do you think that the document is wrong 

when it lists Bill Yancey as the Pi org chart and the regulatory supervisor for Michael Johnson? A: In both 

columns, yes."); 2603:1-6; 2623:14-19; 2594:13-21; 2595:19-25 (Prop. FOF 16). 

15 Miller Test. at 2595:19-25 (Q: But how clear are you, in your mind, that it's not correct? A: Very clear.) 

16 Miller Test. at 2597:12-18. 

17 Miller Test. at 2585:6-12. 
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Division that "fh]e reported to Phil Pendergraft."18 

The Division's argument that Yancey had supervisory responsibility over Johnson 

because the supervisory matrix was sent to regulators similarly fails. 19 At most, this evidence 

shows that a wrong document was sent to regulators. But that does not make Yancey Johnson's 

supervisor, nor make him liable for failing to supervise Johnson. As Judy Poppalardo testified, 

sending an inaccurate document to a regulator does not magically make the document accurate. 20 

Nor does it alter the fact that Pendergraft was supervising Johnson. The Division asks the 

Court to ignore the fact that during the entire relevant period, Pendergraft was evaluating and 

reviewing Johnson's performance;21 disciplining Johnson;22 approving Johnson's budget and 

compensation;23 overruling and overriding Johnson's decisions;24 advising Johnson on customer 

relations issues, business development plans, and customer relation plans and budgets;25 

instructing Johnson regarding PFSI firm financing and lending balances;26 approving Johnson's 

travel budget and expenses;27 reprimanding Johnson regarding internal policies and regulatory 

considerations;28 directing Johnson to report to him regarding meetings with regulators;29 

18 Miller Test. at 2S8S:6-12 (emphasis added). 

19 See Div. Post-hearing Br. at 30. 

20 See Pappalardo Test. at 2041:2-14 ("Q: If a supervisory matrix is given to FINRA ...what does that say about 

who has day-to-day responsibility for supervision? A: It doesn't say anything. . . Q: And is that matrix . . . 

determinative of who is a supervisor for day-to-day purposes? A: No... it would depend on a lot ofother things."). 

21 Ex. S6S (email discussing Johnson's performance); see also Pendergraft Test. at 1S29:6-IS34:1 (Prop. FOF 9). 

22 Ex. 668 (email discussing breach of internal policies); see also Pendergraft Test. at 1S29:6-1S34:1 (Prop. FOF 9). 

23 Exs. S21, 627, 684, 791, 796, 797, 809, S06, S27, S90, 636, 664 (emails approving Johnson's compensation 

budget and requesting report on revenue and expenses of PFSI stock loan); see also Pendergraft Test. at IS29:6
IS34:1 (Prop. FOF 9). 

24 Exs. 783 (Johnson seeking Pendergraft's approval); 788 (Pendergraft directing Johnson to implement charges); 

790 (directing Johnson to obtain financing); see also Pendergraft Test. at 1529:6-1534:1 (Prop. FOF 9). 

25 Exs. 793, 794, 79S, 801, 707, 741, S02, S91 (emails from Pendergraft advising Johnson regarding client relations 

and approving business development plans); see also Pendergraft Test. at 1529:6-1S34:1 (Prop. FOF 9). 

26 Exs. 780, 790, 803, 804, 806, SIS, 607 (emails from Pendergraft instructing Johnson regarding financing and 

lending balances); see also Pendergraft Test. at IS29:6-1534:1 (Prop. FOF 9). 

27 Ex. 517 (email from Pendergraft approving Johnson's travel expenses); 550 (email from Pendergraft requesting 

information from Johnson on recent expense report); see also Pendergraft Test. at 1S29:6-1534:1 (Prop. FOF 9). 

28 Ex. 668 (email from Pendergraft to Johnson discussing breach of internal policies). 

29 Exs. S63, 638 (emails from Johnson to Pendergraft reporting on FINRA reviews). 
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consulting with Johnson about Rule 204 issues;30 providing guidance to Johnson about Reg 

SH0;31 and even revising and editing communications to PFSI's correspondents regarding Rule 

204.32 And Pendergraft was performing all of these activities-including regulatory and 

compliance-within the context of Johnson's responsibilities for PFS/'s Stock Lending 

department.33 That a wrong document was sent to regulators cannot negate the reality that 

Pendergraft was actively and comprehensively supetvising Johnson. 

The Division argues that because the erroneous supervisory matrix listed Yancey as 

Johnson's regulatory supetvisor, and because that document was sent to regulators, "[o]n this 

basis alone, Yancey should be found to have supervisory responsibility for Johnson."34 But even 

the Division's own expert rejected this argument. Paulukaitis testified that determining if a 

particular person is a supetvisor depends on whether, under the facts and circumstances of a 

particular case, that person has the requisite degree of authority to affect the conduct of the 

employee whose behavior is at issue. 35 Paulukaitis made clear that the supervisory matrix was 

just one fact and circumstance that needed to be balanced against all of the other evidence. 36 

The Division relies on the Aguilera and Pasztor cases for the unremarkable proposition 

that the facts and circumstances test cannot be used to absolve the president of a broker-dealer of 

his or her overarching supervisory responsibility absent a delegation. 37 Fair enough. But that is 

not what is at issue here. The relevant issue here is delegation-whether Yancey reasonably 

delegated supervisory responsibility over Johnson to Pendergraft. Contrary to the Division's 

30 Ex. 730 (email from Johnson to Pendergraft regarding easy to borrow lists and regulatory criteria). 

31 Johnson Test. at 541:25-542:2 ("Q: Did you talk with Mr. Pendergraft about Reg SHO? A: Yes.") (Prop. FOF 10). 

32 Ex. 813 (Pendergraft providing revisions on a Special Compliance Memorandum regarding Rule 204). 

33 Pendergraft Test. at 1536:21-1537:4; 1528:5-1534:9 (agreeing he perfonned the specific activities) (Prop. FOF 9). 

34 See Div. Post-hearing Br. at 32 (emphasis added). 

35 Paulukaitis Test. at 486:10-18; 487:18-21; Ex. 238, at 5-7 (Paulukaitis Report). 

36 Paulukaitis Test. at 486:23-487:8. 

37 See In the Matter ofAngelica Aguilera, 2013 WL 3936214, at *23 (July 31, 2013); In the Matter ofJames J. 

Pasztor, Rei. No. 34-42008, 1999 WL 820621, at *5 n. 27 (Oct. 14, 1999). 
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assertion,38 courts often apply the facts and circumstances test to determine whether supervisory 

responsibility has been delegated. 39 For example, in Midas Securities, the court applied the 

factors from Gutfreund to analyze whether the president of a broker dealer delegated supervisory 

authority to a subordinate.40 Similarly, in S.E.C. v. Yu-a case relied on by the Division-the 

Commission sought to enjoin Yu, the president of a broker dealer, on the grounds that he 

violated an order barring him from associating in a supervisory capacity.41 Yu argued that he 

had delegated all supervisory responsibilities to a senior officer. 42 The court applied the facts 

and circumstances test to analyze whether Yu had indeed delegated supervisory authority. 43 

Balanced against the overwhelming evidence that Yancey delegated supervisory 

authority over Johnson to Pendergraft, and that Pendergraft actively supervised Johnson in every 

aspect of Johnson's job, the erroneous supervisory matrix cannot form the basis for liability 

against Yancey. 

b. 	 Pendergraft's self-serving testimony does not outweigh the 
evidence that Yancey adduced at trial. 

The Division argues that Yancey did not delegate responsibility for supervising Johnson 

"as to regulatory and compliance issues."44 In support, the Division asserts that "Pendergraft's 

testimony should be credited over Yancey's self-serving claims."45 As is evident from their 

ever-changing theory, the Division cannot point to evidence sufficient to meet its burden. 

i. 	 The Division's constantly-evolving theory is not based 
on fact. 

This is 	now the third time the Division has changed its theory regarding Johnson's 

38 See Div. Post-hearing Br. at 39. 

39 

See Yancey Prop. COL 16 (and cases cited therein). 

40 

See In theMatteroftheApplication ofMidas Securities, LLC, 2012 WL 169138, at *13 (Jan. 20, 2012).

41 S.E.C. v. Yu, 231 F. Supp. 2d 16,20 (D.D.C. 2002). 

42 /d. at 20-21. 

43 /d. at 20-21; see also Yancey Prop. COL 16 (and cases cited therein). 

44 See Div. Post-hearing Br. at 32. 

45 See Div. Post-hearing Br. at 34. 
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supervision. After conducting a three-year investigation, the Division filed an OIP alleging that 

Yancey was Johnson's sole supervisor.46 Prior to trial, the Division abandoned this theory and 

pivoted to a new theory. In its pre-hearing brief, the Division argued that there was split 

supervision between PWI and PFSI, with Yancey supervising Johnson at the PFSI level and 

Pendergraft supervising Johnson at the PWI level. 47 The Division argued that "Yancey could 

have delegated responsibility to supervise Johnson, but there is no evidence that he did so."48 

At trial, not one witness or document supported the Division's split supervision theory. 

Even Pendergraft rejected the Division's theory. Now, the Division runs to yet another new 

theory. The Division now concedes that Yancey did, in fact, properly and reasonably delegate 

supervision of Johnson to Pendergraft as to every single aspect of Johnson's job at the PFSI level 

other than regulatory and compliance-the one aspect that is at issue in this case. Indeed, the 

Division concedes that Yancey properly delegated supervisory responsibility to Pendergraft as to 

Johnson's performance, discipline, budget and compensation, customer relationships, business 

development plans, travel budget, expenses, and management of firm fmancing and lending 

balances responsibilities.49 The Division's ever-changing story highlights the flaws in its 

argument. 

ii. 	 Nearly every other witness contradicted Pendergraft's 
testimony. 

The Division's argument that Pendergraft's testimony "should be credited over Yancey's 

self-serving claims" is fatally flawed for at least three reasons. 5° First, the Division is not asking 

the Court to credit Pendergraft's testimony over only Yancey's testimony; rather, the Division is 

46 See OIP at 14, ~ 9, 70. 
47 See Division's Pre-hearing Briefat 22. 
48 /d. 
49 Pendergraft admitted he performed these activities with respect to Johnson, and the Division does not dispute this. 
so See Div. Post-hearing Br. at 34. 
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asking the Court to credit Pendergraft's testimony over the testimony of Yancey, Johnson, 

Gardner, Delaney, Wetzig, DeLaSierra, Hasty, McCain, Miller, and Hall, as well as over 50 

contemporaneous emails and documents that clearly reflect Pendergraft supervising Johnson. 

Next, the Division asks the Court to reject all of the evidence that Pendergraft did, in fact, 

supervise Johnson with respect to regulatory and compliance issues. Indeed, Pendergraft 

reprimanded Johnson regarding internal policies and regulatory considerations,51 directed 

Johnson to report to him regarding meetings with regulators,52 consulted with Johnson about 

Rule 204 issues, 53 provided guidance to Johnson about Reg SH0,54 and even revised and edited 

communications to PFSI' s correspondents regarding Rule 204.55 

Finally, none of the Division's five arguments why the Court should credit Pendergraft's 

testimony over all of the other evidence holds water. First, the Division makes the nonsensical 

argument that "Yancey himself vouched for Pendergraft's credibility" by "urging the Division to 

take his testimony during the investigation to properly understand the supervisory structure over 

Johnson."56 But Yancey did not vouch for Pendergraft's credibility-he urged the Division to 

take Pendergraft's testimony in hope that Pendergraft would admit what nearly every other 

witness in this case has confirmed-that he was Johnson's supervisor. Indeed, had the Division 

not taken Pendergraft's testimony after Yancey had already received a Wells notice, after 

Pendergraft was aware of the potential charges that he could face with an admission of his role, 

after he had the opportunity to review the transcripts of other witnesses, and after his counsel 

advised him on the risks of admitting his supervision, Pendergraft would have been far more 

51 
Ex. 668 (email from Pendergraft to Johnson discussing breach of internal policies). 


52 
Exs. 563,638 (emails from Johnson to Pendergraft reporting on FINRA reviews). 


53 
Ex. 730 (email from Johnson to Pendergraft regarding easy to borrow lists and regulatory criteria). 


54 
Johnson Test. at 541 :25-542:2 ("Q: Did you talk with Mr. Pendergraft about Reg SHO? A: Yes.") (Prop. FOF 1 0). 


55 
Ex. 813 (Pendergraft providing revisions on a Special Compliance Memorandum regarding Rule 204). 


56 See Div. Post-hearing Br. at 34. 
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likely to tell the truth. 

Second, the Division argues that Pendergraft's testimony is "consistent with other 

evidence." But as demonstrated above, the evidence overwhelmingly demonstrates that Yancey 

delegated supervisory responsibility over Johnson to Pendergraft. The only contrary evidence 

that the Division can muster is a cherry-picked snippet of DeLaSierra's testimony and the 

erroneous supervisory matrix.57 DeLaSierra testified that, given his personal observations, 

Pendergraft was supervising Johnson, including with respect to issues related to Reg SHO. 58 

Third, the Division's argument that Yancey's story is inconsistent with other evidence is 

meritless.59 As demonstrated above, there is a mountain of evidence reflecting Yancey's 

delegation of supervisory responsibility over Johnson to Pendergraft, including the testimony of 

Yancey, Gardner, Delaney, and Hasty, all of whom confirmed that in August 2008 Yancey 

delegated supervision of Johnson to Pendergraft, and Pendergraft accepted this delegation 

unconditionally.60 The Division argues that Gover and Johnson testified that Stock Loan 

reported up to Yancey, but this argument is misplaced. The trial record confirms that Mike 

Johnson supervised the Stock Loan department, and Yancey delegated supervisory responsibility 

over Johnson to Pendergraft. Regardless, the issue in this case is not who supervised Stock 

Loan, it is who supervised Mike Johnson. Ignoring the testimony of countless witnesses, the 

Division argues that there "is no document evidencing that Yancey delegated full supervisory 

responsibility to Pendergraft."61 Even if this were true, it would be irrelevant because the law 

does not require that the act of delegation be written. 62 But the delegation is documented in 

57 See Div. Post-hearing Br. at 35. 

58 See DeLaSierra Test. at 302:22-304:4. 

59 See Div. Post-hearing Br. at 35. 

60 Supra notes 3-7; 21-33. 

61 See Div. Post-hearing Br. at 35. 

62 Swartwood Hesse, Inc., 1992 WL 252184 at *6 (where all parties testified about the delegation, Commission 

concluded president successfully delegated supervisory authority, even if no formal delegation and even where 
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Pendergraft's unconditional direction to Dawn Gardner to move Johnson out of Yancey's 

organization and into Pendergraft's organization.63 As Gardner testified, from this point 

forward, Pendergraft was Johnson's supervisor in every aspect. 64 

Fourth, the Division argues that Pendergraft's testimony "is logical" because "PWI did 

not have regulatory compliance obligations, such as obligations under Rule 204."65 But this 

argument ignores the stipulated fact that at all relevant times Pendergraft was an Executive Vice 

President at PFSI.66 Moreover, as Ms. Pappalardo testified, the Division's argument is 

illogical.67 Under the Division's logic, supervisors could easily avoid liability simply by 

delegating "regulatory and compliance supervision" to others who may be far removed from the 

day-to-day activities of those they supervise. This would turn well-established supervision 

standards on their head and remove supervisory responsibility from those closest to-and most 

able to prevent and detect-potential misconduct. 

Fifth, the Division claims that Yancey's arguments have been "largely discredited."68 

But the Division cites to Penson's organization charts, which clearly reflect that after 2008 

Johnson no longer reported to Yancey. Nor do the organization charts reflect that Johnson had 

dotted line reporting to Yancey. 69 That Dan Son assisted Pendergraft's supervisory undertaking 

trader testified that he had "no idea" whether president delegated his "compliance responsibility"); id. at *5 ("the 

fact that there was no written documentation to support this division of authority is not dispositive of the issue"); In 

the Matter ofRaymond James, SEC Admin. Proc. File 3-11692, 2005 WL 2237628 at *4 7 (Sept. 15, 2005) ("[T]hat 

[broker dealer's] CEO did not formally delegate to [delegatee] responsibility for ... supervisory procedures does not 

change the fact that [delegatee] was responsible for supervising [supervisee]. [Delegatee] controlled [supervisee's] 

activities," and was responsible for hiring and firing supervisee) (Prop. COL 12). 

63 Ex. 608. 

64 Gardner Test. at 1150:3-6 ("Q: And who was Mike Johnson's supervisor during this entire -- during that entire 

period, August 2008 through November 2011? A: Phil Pendergraft."); 1153:13-21 (testifying that Pendergraft 

engaged in performance management, compensation management, and business strategy with respect to Johnson). 

65 See Div. Post-hearing Br. at 35. 

66 Stip. FOP 75. 

67 Pappalardo Test. at 1999:8-24 ("A: ... I feel really strongly that-that you just can't parse the business activities 

from the regulatory requirements .... A: I've never seen it."). 

68 See Div. Post-hearing Br. at 36. 

69 See, e.g., Ex. 571 (organizational chart). 
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in no way minimizes the delegation. The Division also misleadingly asserts that Yancey relied 

on a "handful of email communications between Johnson and Pendergraft." In fact, the Court 

admitted over 50 contemporaneous documents reflecting Pendergraft's supervision of Johnson. 

c. There was no confusion about Penson's supervisory structure. 

In a last-ditch attempt to salvage its claim, the Division argues that "at best the evidence 

shows confusion about Johnson's supervision." There is no merit to this argument either. The 

trial record clearly demonstrates that there was no confusion within Penson about who 

supervised Mike Johnson. 70 Nearly a dozen witnesses testified unequivocally that Johnson 

reported to Pendergraft. 71 

The Division's reliance on Koch Capital is unavailing. 72 In Koch, the Commission 

concluded that the president of a broker dealer had not properly delegated supervisory authority 

because, among other things: (1) the president made no effort to discharge his supervisory 

authority; (2) the president could not testify to whom he had delegated supervisory authority; (3) 

the president knew that one of the people he attempted to delegate supervisory authority to was 

inexperienced; and ( 4) the president attempted to transfer supervisory authority from one 

delegatee to another, but there was no effective transfer, creating a time where "no one assumed 

responsibility for compliance."73 Koch does not stand for the proposition that contradictory 

evidence as to delegation necessarily shows confusion in the supervisory structure sufficient to 

negate the delegation; rather, Koch stands for the unremarkable proposition that the president of 

70 Gardner Test. at 1153:24-1154:2 ("Q: Ms. Gardner, are you aware of anyone in the company that was confused 

about who supervised Mike Johnson? A: No."); McCain Test. at 2194:9-16 ("Q: In your mind, was there any 

confusion about who Mike Johnson reported to? A: Absolutely not."); Hasty Test. at 1745:13-16 ("Q: Are you 

aware of anyone at the Penson organization who was confused about who Mike Johnson was supervised by? A: 

No."); Delaney Test. at 1336:10-13 ("Q: To your knowledge, Mr. Delaney, was there anyone in the Penson 

organization who was confused about who Mr. Johnson's supervisor was? A: No.") (Prop. FOF 18). 

71 See Respondent Yancey's Post-hearing Brief("Yancey Post-hearing Br.") at 9-10 (table oftestimony). 

72 See In the Matter ofKoch Capital, Inc., Rei. No. 34-31652, 1992 WL 394580 at *5 (Dec. 23, 1992). 

73 Koch Capital, Inc., 1992 WL 394580 at *5. 
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a fmn will continue to be responsible for compliance with all regulations unless and until he 

properly delegates that supervisory authority. 

Here, in contrast, Yancey effectively and unambiguously delegated supervisory 

responsibility over Johnson to Pendergraft. Nearly a dozen witnesses testified that Pendergraft 

supervised Johnson. Pendergraft comprehensively supervised Johnson as to every aspect of his 

job. Pendergraft was qualified to supervise Johnson, and Yancey reasonably followed up on that 

delegation. 

B. Johnson was reasonably supervised. 

The Division next argues that Yancey "did not discharge his supervisory obligations as to 

Johnson" and that "no one" supervised Johnson with respect to regulatory and compliance 

issues.74 But Johnson himself testified that he went to Pendergraft for issues related to Reg SHO 

and Rule 204. 75 And the Division overlooks the contemporaneous documentary evidence 

demonstrating that Pendergraft reprimanded Johnson regarding internal policies and regulatory 

issues, directed Johnson to meet with regulators, consulted with Johnson about Rule 204 issues, 

and provided guidance to Johnson about Reg SH0.76 

In any event, Yancey's consistent and robust follow-up of Pendergraft's supervision 

provided reasonable supervision of Johnson. Yancey met regularly with Pendergraft and 

discussed Johnson's performance in those meetings. Yancey monitored Pendergraft's 

supervision of Johnson's activities. Yancey "routinely checked in" with Pendergraft regarding: 

his evaluation and review of Johnson's performance; his disciplining of Johnson; his approvals 

of Johnson's budget and compensation; his advice to Johnson on customer relations issues, 

74 See Div. Post-hearing Br. at 37. 
75 Johnson Test. at 541:25-542:5 ("Q: Did you talk with Mr. Pendergraft about Reg SHO? A: Yes."); 542-543; 

561:5-562:9; see also Exs. 94,551,563,638,710,730, 810,813,814. 

76 Ex. 668 (Pendergraft disciplining Johnson); Exs. 94, 551, 563, 638, 710, 730, 810, 813, 814 (Pendergraft involved 

in PFSI's regulatory issues, and directing Johnson with respect to same); Johnson Test. at 541:25-542:5 (Johnson 

discussed Reg SHO with Pendergraft); 543:9-16 (Johnson went to Pendergraft regarding Rule 204). 


14 



business development plans, and customer relation plans and budgets; his instructions to Jolmson 

regarding PFSI firm financing and lending balances; and his approvals of Johnson's travel 

budget and expenses. Yancey also attended weekly meetings with Pendergraft and Jolmson, 

which allowed Yancey to receive updates regarding Jolmson. 77 Pendergraft himself admitted 

that Yancey acted reasonably in ensuring that Johnson and Stock Loan were properly conducting 

business in accordance with the securities laws. 78 Thus, Johnson did not go unsupervised-

Yancey reasonably supervised Jolmson by virtue of his consistent follow-up. 79 

II. 	 Yancey Reasonably Supervised Tom Delaney. 

A. 	 The Division's claim fails as a matter of law. 

1. 	 The Division failed to prove Delaney "aided and abetted" violations of 
Rule 204(a) regarding long sales of loaned securities. 

A failure to supervise claim fails as a matter of law if there is no underlying securities 

violation by another person. 80 Here, the Division failed to prove that Delaney aided and abetted 

a "policy and practice of intentionally and consistently" violating Rule 204(a) with respect to 

long sales of loaned securities. 81 The Division's claim against Yancey, therefore, fails as a 

matter of law.82 

2. 	 If the Court finds that Delaney "caused" violations of Rule 204(a), the 
failure to supervise claim against Yancey fails as a matter of law. 

Undoubtedly recognizing the flaws in its "aiding and abetting" claim against Delaney, the 

77 See Yancey Test. at 948:23-950:23. 

78 Pendergraft Test. at 1537:5-10. 

79 Cf. In the Matter ofTheodore W. Urban, SEC Admin. Proc. File 3-13655, Initial Decision Release No. 402 at 52
55 (Sept. 8, 2010) (finding no delegation but finding no failure to supervise because respondent reasonably 

supervised individual whose conduct was at issue). 

80 To prevail on a failure to supervise claim brought under Section 15(b)(4)(E), the Division must prove 4 elements, 

including "an underlying securities law violation by another person." See In the Matter ofDean Witter Reynolds, 

Inc., SEC Admin. Proc. File 3-9686, 2001 WL 47244 at *38 (Jan. 22, 2001) (Prop. COL. 2). 

81 See Post-hearing Brief of Respondent Thomas R. Delaney II. 

82 See In the Matter ofMichael Bresner, Exchange Act Release No. 34-68464, 2012 WL 6608195, at *2 (Dec. 18, 

20 12) (denying as inefficient a request to sever action against supervisor and representative because, "as in all 

failure-to-supervise cases, the underlying violation must be proven as the first step in substantiating a charge of 

supervisory failure against [the supervisor]") (Prop. COL 4); (Prop. COL 2). 


15 



Division argues instead that Delaney "caused" violations of Rule 204(a).83 For a failure to 

supervise claim, Section lS(b )( 4 )(E) requires the subordinate to have "willfully aided, abetted, 

counseled, commanded, induced, or procured" the underlying violation.84 To establish a 

"willful" violation, the subordinate must have acted with willfulness or scienter, which is shown 

where a person intends to commit an act that constitutes a violation. 85 A "causing" violation, on 

the other hand, may be satisfied by negligence. 86 Because 15(b)(4)(E) requires proof of 

"willfulness," proof of a "causing" violation is insufficient to establish the predicate element in a 

failure to supervise case. 87 Therefore, if the Court determines that Delaney "caused" violations 

of Rule 204(a), the Division's failure to supervise claim against Yancey fails as a matter of law. 

B. 	 The Division bas not proven that Yancey failed reasonably to supervise 
Delaney. 

1. 	 Yancey had no knowledge of the Rule 204(a) violations at issue. 

It is well-established that lack of scienter "may be considered in evaluating the 

reasonableness of supervision. "88 Here, the Division has stipulated that Yancey did not know 

about Rule 204(a) violations regarding long sales of loaned securities.89 This is undisputed.90 

Not only does this weigh heavily in favor of a finding that Yancey reasonably supervised 

83 OIP at~ 85. 

84 15 U.S.C. § 78o(b)(4)(E) (emphasis added); see also Div. Prop. COL 3. 

85 Wonsover v. SEC, 205 F.3d 408,414 (D.C. Cir. 2000) ("[A] finding of willfulness [requires] ... intent to commit 
the act which constitutes the violation."). 
86 

See KPMG Peat Manvick LLP, 74 SEC Docket 384, 421 (Jan. 19, 2001) (holding that negligence is sufficient to 
establish liability for causing a primary violation that does not require scienter); see also Div. Prop. COL 8. 
87 In the Matter ofH.J. Meyers & Co., SEC Admin. Proc. File 3-10140, 2002 SEC LEXIS 2075 at *93 (Aug. 9, 
2002) ("[l]f the primary violation requires a showing of scienter, there can be no liability for causing that violation 
without a finding of scienter."). 
88 

See Aguilera, 2013 WL 3936214 at *21; In the Matter of Clarence Z. Wurts, 54 S.E.C. 1121, 1132 (Jan. 16, 
2001); (Prop. COL 3). 
89 Stip. FOF 43. 
90 

The Division misleadingly states that Delaney "raise[ d) the issue of the violations with Yancey." This contradicts 
a stipulated fact (Stip. FOF 43) and contradicts the Division's own theory that Delaney concealed the violations 
from Yancey. Compare Div. Post-Hearing Br. at 12 with Div. Post-Hearing Br. at 21 and OIP at mJ60, 64, 68. 
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Delaney,91 it makes the Division's case against Yancey an extreme outlier.92 

2. 	 No evidence supports the Division's theory that "red flags" should 
have alerted Yancey to Stock Loan's violations of Rule 204(a). 

The Division has abandoned 75% of its "red flag" allegations against Yancey. In the 

OIP, the Division alleged that four "red flags" should have alerted Yancey to "Delaney's 

misconduct relating to his aiding and abetting" violations of Rule 204(a): (I) a purported nexus 

between the Stock Loan and Buy Ins departments that, based on the December 2009 Audit, 

should have led Yancey to knowledge of Stock Loan violations; (2) Mike Johnson's absence 

from a March 31, 2010 meeting; (3) the absence of a specific reference in the March 31, 2010 

Summary Report of the Buy Ins department's 204(a) issues; and (4) the absence of a specific 

reference to the Buy Ins department's 204(a) issues in a November 2010 OCIE response. 93 The 

Division has now abandoned purported red flags (1), (2), and (4). 94 In its post-hearing brief, the 

Division does not address these allegations at all. 95 The only issue briefed relates to the March 

31, 2010 3012 Summary Report and whether the absence of a specific reference to the Buy Ins 

department's Rule 204(a) issues was a "red flag" such that Yancey should have been alerted to 

intentional violations of Rule 204(a) in the Stock Loan department-keeping in mind that the 

91 See In the Matter ofCharles F. Kirby, SEC Admin. Proc. File No. 3-9602, Initial Decision No. 177, 2000 WL 
1787908, at *20-23 (Dec. 7, 2000) (CEO had no notice ofviolations and given subordinate's covert activities had no 
evidence of suspicious or irregular events; thus, no failure to supervise.); Dean Witter Reynolds, 2001 WL 47244 at 
*53 (no failure to supervise when the supervisor had no indications of irregularity and reasonably relied on 
subordinate's representations because he had no reason to discredit it); Swartwood Hesse, 1992 WL 252184 at *6 (in 
f:art because CEO was not aware of any irregularity he did not fail reasonably to supervise). 
2 The vast majority of failure to supervise findings are supported by actual knowledge of the supervisor. See, e.g., 

Michael Bresner, 2013 WL 5960890 (failure to supervise found against supervisor who admitted the violation was a 
known problem); In the Matter ofJohn A. Carley, 92 S.E.C. 1316, 2008 WL 268598 (Jan. 31, 2008) (failure to 
supervise found against President who knew of actual violations by subordinates); In the Matter of Stephen J. 
Homing, Exchange Act Release No. 56886, 2007 SEC LEXIS 2796 (Dec. 3, 2007) (failure to supervise found 
against President who was aware of trading violations by subordinate). 
93 See OIP at~ 74-83. 
94 Compare OIP at W74-83 to Div. Post-hearing Br. at 39-42. 
95 As demonstrated in Yancey's Post-hearing brief, these four purported "red flags" were not "red flags" at all. See 
Yancey's Post-hearing Br. at 28-42. 
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Division alleges that Delaney actively concealed those violations from Yancey. 96 

a. 	 The March 31,2010 CEO Certification 3012 Summary Report 
was not a "red flag." 

The absence of an explicit reference to the December 2009 Audit results in the Summary 

Report, appended to Yancey's March 31, 2010 CEO Certification, was not a "red flag" that 

Delaney was concealing Stock Loan's Rule 204(a) violations. As the trial record demonstrates, 

the Summary Report was compiled through a deliberate and thorough process on which Yancey 

was reasonably entitled to rely. 97 

First, Penson's Compliance department was responsible for preparing and reviewing the 

Summary Report. 98 As the compliance experts with the most familiarity with Penson's 3012 

testing, Delaney and Alaniz were in the best position to compile the report. 99 In particular, 

Delaney, as CCO, employed his business judgment and expertise to determine whether an issue 

should be included in the Summary Report. 100 

Neither Delaney101 nor Alaniz 102 considered the December 2009 Audit results worthy of 

inclusion in the report. Ms. Poppalardo agreed with that decision. 103 Indeed, Alaniz and 

Delaney testified that none of the approximately twenty Rule 3012 tests conducted that year 

warranted explicit reference in the Summary Report} 04 Instead, all 3012 testing materials, 

96 See OIP at ,-nj 60, 64, 68. 

97 Delaney Test. at 1361:10-24, 679:10-17; Alaniz Test. at 719:9-12 (Prop. FOF 78). 

98 See Alaniz Test. at 856:22-24; 719:9-12; Delaney Test. 1361:10-24 (Prop. FOF 33, 78). 

99 Delaney Test. at 1361 :22-1363:1; see also Yancey Test. at 1886:22-1887:4. 

100 See Pappalardo Test. at 1959:24-1960:7 ("A: But we don't see ... every exception that's been identified in ... 

internal testing, because there's just too many ... There's got to be some judgment, and you have to-and it's really 

the Chief Compliance Officer who determines what it material enough to-to be in the report."); Delaney Test. at 

673:18-20; 679:10-13; Alaniz Test. at 719:13-15 (Prop. FOF 79). 

101 Delaney Test. at 1362:5-10 ("Q: Why was it not specifically identified? A: The testing results from Eric that had 

come, that had been reported out, had already been substantially starting to be remediated at that point, and it was 

inclusive in the material that was there with the report.") (Prop. FOF 25, 40). 

102 Alaniz Test. at 857:22-858:23; 858:7-23 (Prop. FOF 25, 77). 

103 See Ex. 828 at 18 (Pappalardo Report) ("I do not believe there was an omission in the 3012 Summary Report 

regarding the results of the December 2009 Rule 3012 audit. ...") (Prop. FOF 40). 

104 Alaniz Test. at 857:19-21; Delaney Test. at 1303:8-18 (Prop. FOF 87). 
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including the December 2009 Audit, were made separately available to regulators for review. 105 

Second, as CEO, Yancey was entitled to rely on the determination that the December 

2009 Audit did not rise to the level of a "key compliance issue." 106 The Division's suggestion 

that Yancey "made no effort to follow up" on the contents of the Summary Report is belied by 

the evidence. 107 Yancey had a thorough discussion with Delaney and Alaniz prior to signing the 

Summary Report. 108 Moreover, the absence of a specific reference in the Summary Report was 

not at all "suspicious" given that: (1) no other 3012 test result was included 109 and (2) Yancey 

had been repeatedly assured that the issues revealed in the December 2009 Audit were the focus 

of prompt remediation. 110 Indeed, Delaney himself testified there was no reason Yancey should 

have overruled the judgment of the Compliance department. 111 

b. Yancey reasonably supervised Delaney. 

There was overwhelming evidence at trial that Yancey reasonably supervised Delaney. 

Delaney, himself, testified that Yancey was "a great supervisor," "a friend of the Compliance 

department," a "mentor," and someone Delaney is "proud to know." 112 Yancey's supervision of 

Delaney-and all his direct reports-was consistent, 113 robust, 114 progressive, 115 and reasonable. 

105 Alaniz Test. at 804:12-805:3; Delaney Test. at 1304:10-24; Ex. 135 (3012 testing documentation was "available 

in the Compliance Department") (Prop. FOF 26). 

106 See Ex. 829 at 23 (Paz Report); Ex. 828 at 18 (Pappalardo Report); Pappalardo Test. at 1998:3-12. 

107 Div. Post-hearing Br. at 41. 

108 See Yancey Test. at 1885:14-1886:2 ("Did you ask any questions or have any discussions with people prior to 

signing it? A: Yes, ma'am ... I ask a lot of questions about a lot of things, but the big question that I always ask is: 

Does anybody know of any reason that I wouldn't sign this or that Tom wouldn't sign this? Is there anything at all 

that we should know, that we should do? Is there anything about it we could do before I sign this document? Q: Who 

did you ask that of? A: I certainly asked it of Tom Delaney, Eric Alaniz ...."); 1887:22-1888:13 ("Q: Did you have 

any reason to disagree with Mr. Delaney's inclusion or exclusion of material on his Summary Report? A: No 

ma'am...."); see also Yancey Test. at 882:23-883:11. 

109 Alaniz Test. at 857:19-21; Delaney Test. at 1303:8-18 (Prop. FOF 87). 

110 See Stip. FOF 77; see Alaniz Test. at 795:17-21; 845:4-19; 851:20-852:16; see also Yancey Test. at 1879:7-15; 

Delaney Test. at 1354:6-12; Exs. 134,669 (Prop. FOF 64). 

111 Delaney Test. at 1362:22-1363:1 (Prop. FOF 39). 

112 Delaney Test. at 1338:24-1339: 19; 1328:13-17 (Prop. FOF 62). 

113 Stip. FOF 95; see also Delaney Test. at 1338:24-1339:19; 1339:23-1340:1; Yancey Test. at 1840:9-14 ("A: I set 

up a one-on-one with them, and then I held a regular Tuesday morning at 9:00 a.m. staff meeting for my direct 
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III. 	 Penson had Established Procedures to Prevent and Detect Violations, and Yancey 
Reasonably Satisfied his Supervisory Duties. 

The Division's supervisory claims against Yancey also fail because: (i) Penson had 

established procedures, and a system for applying such procedures, to prevent and detect 

violations, and (ii) Yancey reasonably satisfied his duties and obligations without reasonable 

cause to believe that the procedures and system were not being followed. 116 

A. Penson had reasonably designed procedures and systems. 

Penson's supervisory system was robust. It consisted of policies, procedures, and 

controls that designated qualified supervisors and provided guidance for complying with the 

securities laws, as well as a robust testing process to prevent and detect violations. 117 Ms. 

Pappalardo thoroughly analyzed and reviewed Penson's systems and processes and found them 

to be "reasonable" 118-meaning "a product of sound thinking and within the bounds of common 

sense, taking into consideration the factors that are unique to [Penson's] business." 119 To suggest 

there were "no established procedures, or a system for applying those procedures" 120 ignores the 

weight of the documents and testimony. 121 Just as in the IFG case, Penson and Yancey 

"implemented procedures that were addressed specifically" to address Rule 204, including 

reports every week."); 1918:25-1919:11; McCain Test. at 2178:5-7, 14-25; Hasty Test. at 1701:25-1702:8; Wetzig 

Test. at 423:16-424:3 (Prop. FOF 23, 30). 

114 See Stip. FOF 95; Prop. FOF 35 (and evidence cited therein). 

115 Delaney Test. at 1369:7-14 (Prop. FOF 62). 

116 See Prop. COL 33, 34. 

117 See Ex. 828 at 7-13 (Poppalardo Report). 

118 See Ex. 828 at 7-13 (Poppalardo Report). 

119 See NASD Notice to Members 99-45 (June 1999) (NASD Provides Guidance on Supervisory Responsibilities); 

see also In the Matter ofIFG Network Sec., Inc., Exchange Act Release No. 34-54127, 2006 WL 1976001 (July 11, 

2006) (Commission did not find the broker-dealer President failed to reasonably supervise and rejected Division's 

ar8uments that a different system would have been "more reasonably designed" to prevent the violations). 

12 

See Div. Prop. COL 17. 

121 See Prop. FOF 34 (discussing FINRA training programs), 35 (quarterly 3012 testing regime and meetings), 50 

(Penson's rule implementation process), 52 (compliance training on Reg SHO and Rule 204), 53 (WSP updates), 66 

(approximately 20 Rule 3012 audits per year), 68 (robust 3012 testing), 69 (Rule 204 audit), 93 (checklists and desk 

procedures), 94 (compliance memos and alerts), 95 (technology updates), 96 (3012 testing practice). 
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"written compliance materials," 122 as well as "annual audits" via its 3012 testing program 123 that 

"could reasonably have been expected to prevent" the violations. 124 

B. Yancey reasonably discharged his duties. 

Nearly every witness touted Yancey as an engaged, accessible, ethical, and honest 

CEO. 125 Yancey had a strong supervisory routine, including meeting with each direct report and 

his superiors twice a week-in both group and one-on-one settings. 126 This allowed Yancey to 

exercise effective supervision over all of his direct reports, including Penson's CCO Tom 

Delaney, and follow up on the delegation of supervisory responsibilities with Phil Pendergraft. 127 

As discussed above, no red flags were raised to Yancey that would have given him reasonable 

cause to believe the reasonably-designed systems and procedures were not being complied with. 

IV. The Remedies Sought by the Division are Unsupported and Excessive. 

If the Court finds Yancey liable, none of the Steadman factors supports imposing sanctions 

beyond a censure. 

A. A supervisory bar is unwarranted. 

In seeking a bar, the Division mischaracterizes Yancey's alleged supervisory conduct and 

ignores other relevant and necessary considerations, 128 such as: (a) the degree of scienter, (b) the 

harm to investors and the marketplace resulting from the violation, and (c) the standards of conduct 

in the securities industry. 129 When analyzed under the proper framework, Yancey's conduct is 

122 See, e.g., Ex. 540 at 383-399; Ex. 746 at 325-341; see also Ex. 828 at 10-12 (Pappalardo Report) (Prop. FOF 92); 

Exs. 519, 582; Hasty Test. at 1713:17-1714:16; Wetzig Test. at 393:16-23 (Prop FOF 93). 

123 See Alaniz Test. at 714:10-12; 739:13-19; Pappalardo Test. at 1995:8-10 ("A: I thought they had a very good- a 

very robust Series [30]12 testing process. It was better than a lot that we've seen."); Ex. 828 at 12-13 (Pappalardo 

Report); Exs. 70, 84 (Rule 204 audits) (Prop FOF 68, 96). 

124 See IFG Network, 2006 WL 1976001 (Commission detailed the firm's reasonable policies and procedures finding 

the Division did not prove that IFG or broker-dealer President, Ledbetter, failed to exercise reasonable supervision). 

125 Prop. FOF 30 (and evidence cited therein); see also Prop. FOF 85 (and evidence cited therein). 

126 Delaney Test. at 1339: 1-19; McCain Test. at 2178: 14-25; Yancey Test. at 1840:9-25 (Prop. FOF 23). 

127 Delaney Test. at 1339:1-19; Yancey Test. at 948:18; Pendergraft Test. at 1537:5-10 (Prop. FOF 11). 

128 See Yancey's Post-Trial Br. at 48-49. 

129 See In re Prime Capital Services, Inc., et al., 2010 WL 2546835, at *48 (June 25, 2010) (Prop. COL 42). 
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wholly distinguishable from the type of conduct for which courts reserve such a severe and 

debilitating sanction. Indeed, as the following cases demonstrate, courts overwhelmingly reserve 

associational bars and civil penalties for individuals with far more culpability than Yancey, 

namely those who had actual awareness of misconduct: 

• 	 Senior manager knew of l1is employee's prior disciplinary record regarding misrepresentations 
made to regulators and knew that his employees were not completing the required documentation 
at issue. In the Matter ofRonald S. Bloomfield, SEC Admin. Proc. File No. 3-13871, Release No. 
9553 (Feb. 27, 2014). 

• 	 Supervisor knew of employee's past disciplinary history and current violations. In the Matter of 
Eric J. Brown, Securities Exchange Act Release No. 6646 (Feb. 28, 20 12). 

• 	 CEO knew of employee's previous similar violations, the employee's efforts to conceal those 
violations, and was aware of suspicious activities related to the violations at issue. In the Matter 
ofJohn A Carley, 92 S.E.C. 1316, 2008 WL 268598 (Jan. 31, 2008). 

• 	 Manager of a registered broker-dealer knew of detailed allegations against employee, knew they 
came from a credible source, and performed no follow-up investigation resulting in a 10-12 
million dollar loss to the investing public. In the Matter of George J. Kolar, 2002 SEC LEXIS 
3420 (June 26, 2002). 

• 	 Vice President and Director of a broker-dealer knew about employee's past bad conduct, 
customer complaints, inexperience, and conflicts of interest. In the Matter of Steven Muth, 
Securities Exchange Act Rei. No. 8622 (Oct. 3, 2005). 

• 	 CEO of a broker-dealer actively concealed information- he heard misrepresentations made to 
investors, knew they were false, and failed to correct them. The business realized over a million 
dollars in benefits from the fraudulent scheme. In the Matter ofJohnny Clifton, Exchange Act 
Rei. No. Release No. 9417 (July 12, 2013). 

The Division's case against Yancey is vastly different than the above-cases. Here: 

• 	 It is undisputed that Yancey was not aware of the violations at issue; 130 

• 	 Any violations were actively concealed from Yancey; 
• 	 Yancey reasonably relied on the assurances ofTom Delaney; 131 

• 	 Delaney had an unblemished record after more than 15 years in the industry; 132 

• 	 Yancey was told the regulatory issues were the focus ofprompt remediation; 133 

• 	 Yancey delegated supervisory responsibility of Johnson to Pendergraft, an 

130 
Stip. FOF 43 (Yancey was not aware that Penson's Stock Loan Department was violating Rule 204). 


131 
See Ex. 828 p. 18 (Poppalardo Report) ("Mr. Yancey, like most CEOs in the industry, relied on the report 


rrepared by his CCO, and I believe his reliance was reasonable ...") (Prop. FOF 39). 

32 Ex. 241 (Delaney's CRD) (Prop. FOF 88). 


133 
See Stip. FOF 77 (Yancey was frequently told the 204 testing results were the subject ofprompt remediation). 
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experienced and qualified individual; 134 

• Johnson had an unblemished record after more than 15 years in the industry; 135 

• Pendergraft consistently and comprehensively supervised Johnson; 136 and 
• Yancey followed up with Pendergraft regarding his supervision. 137 

Finally, the only quantifiable benefit Penson gained from not timely closing out was approximately 

.08% of Stock Loan's total revenue, or $59,000} 38 Under these circumstances, Yancey's 

supervision, even if imperfect, was not unreasonable, much less egregious. 139 

The risk of future violations by Yancey is minimal. Testimony regarding Yancey's honest 

and ethical qualities and his dedication to compliance provides assurance against future violations. 140 

Also, the Division fails to recognize the stark differences in Yancey's current position versus his 

position at Penson- Yancey now supervises only two individuals in the sales department. Yancey's 

unblemished record speaks for itself, and the repercussions and stigma of these allegations are more 

than a sufficient deterrent. The sanctions the Division asks this Court to impose emulates 

punishment rather than deterrence and thus, should not be awarded. 141 

B. A civil penalty and/or disgorgement is not in the public interest. 

Section 21B(a)(l) of the Exchange Act authorizes the Commission to impose a civil 

penalty only if it finds that such penalty is in the public interest. But any civil penalty must be 

proportionate and reasonable in light of the Steadman factors and the "public interest" factors 

134 Yancey Test. at 95I:6-8 ("Q:...[I]n approximately August of 2008, that's when you delegated to Phil 

Pendergraft? A: Fully delegated, fully accepted.") (Prop. FOF 6); Stip. FOF 82. 

135 Ex. 242 (Johnson's CRD) (Prop. FOF 89). 

136 Pendergraft Test. at 152 I :5-11 ("Q: If supervise means give guidance on how to properly run the Stock Loan 

Department ofPFSI in Dallas, how would you answer the question? A: Then I would say that I provided supervision 

to Mr. Johnson."), I513:5-7 (" ... in this time frame that Mr. Johnson reported to me, he would have largely taken 

his direction from me."); see also Prop. FOF 9 (Pendergraft supervised Johnson regarding numerous activities). 

137 Prop. FOF 1 I (Pendergraft testified Yancey followed-up regarding his supervisory activities). 

138 See Stip. FOF 53, 80. 

139 See In re Bellows, 1998 WL 409445, at *9 (concluding there was "reasonable supervision under the attendant 

circumstances" even though the supervision was not perfect and a more thorough investigation might have revealed 

supervisee's misconduct). 

140 Stip. FOF 72, 90; Prop. FOF 30, 35, 36, 62, 85 (testimony that Yancey is honest, ethical, and full of integrity). 

141 The purpose of imposing sanctions is not to punish the Respondent. See Homing, 2007 SEC LEXIS 2796, at *24 

(Prop. COL 39). 
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annunciated in Section 21B, 142 including: (1) whether the act or omission involved fraud, deceit, 

manipulation, or deliberate or reckless disregard of a regulatory requirement; (2) the harm to 

other persons resulting either directly or indirectly from the act or omission; (3) the extent to 

which any person was unjustly enriched; (4) whether the respondent previously had been found 

by the Commission or another regulatory agency to have violated the securities laws, or the rules 

of a self-regulatory organization; and ( 5) the need to deter the respondent and other persons from 

committing the acts or omissions. 143 

The Division failed to present any evidence that Yancey acted fraudulently or even with 

reckless disregard, which requires "an extreme departure from the standards of ordinary care."144 

Instead, it is undisputed that Yancey was unaware of the violations at issue. 145 The Division 

also failed to present evidence showing the public was harmed in any way or the extent to which 

Yancey received a benefit based on his alleged failure to supervise Delaney or Johnson, if any. 

For these reasons, the Court should reject the Division's request for civil penalties. 

Disgorgement is also an inappropriate and unjust remedy given the facts and 

circumstances of this case. As the Division admits, "disgorgement need only be a reasonable 

approximation of the profits causally connected to the violation." 146 At best, the causal 

connection is tenuous if not completely immeasurable. 

The Division's rationale for and calculation of disgorgement bears the mark of the same 

gravity of error found in the expert report of Larry Harris. The Division seeks 1/3 of Yancey's 

cumulative bonuses over the relevant time period - that is, the entire portion of Yancey's bonus 

that the Division claims represents PFSI's performance. 

142 
See generally In the Matter ofRaymond J. Lucia, Initial Decision Release No. 540 (Dec. 6, 2013). 

143 See 15 U.S.C. § 78u-2(c). 
144 Aguilera, 2013 WL 3936214 at *25. 
145 Stip. FOF 43. 
146 Div. Post-Hearing Br. at 49; see also Ronald S. Bloomfield, 2014 WL 768828, at *20. 
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It is undisputed that the only causally connected and quantifiable benefit Penson gained 

during the relevant time period is $59,000 or .08% of Stock Loan's total revenue} 47 

Additionally, Stock Loan revenue only accounted for approximately I 0% of PFSI's revenue, 148 

and Yancey was one of many individuals who received bonuses based on PFSI' s performance. 

Thus, Yancey's derivative benefit (i.e. a portion of 1/3 of his bonus attributable to PFSI's 

performance) is far less than the inconsequential .08% of revenue gained as a result of the 

violations. The Division's attempt to justify disgorgement of I/3 of Yancey's cumulative bonus 

during the relevant time period lacks a basis in logic, mathematics, and the law. Accordingly, 

the Court should reject the Division's unsupported claim for disgorgement. 

CONCLUSION 

Nothing in the Division's post-hearing brief establishes any basis for holding Bill Yancey 

liable for failing to supervise Mike Johnson or Tom Delaney. The Division's claim as to 

Johnson's supervision fails because Yancey reasonably delegated all supervisory responsibility 

over Johnson to Pendergraft. Nearly every witness confirmed this fact. The Division's claim as 

to Delaney's supervision also fails because the absence of an explicit reference to the December 

2009 Audit results in the March 20 I 0 3012 Summary Report was not a "red flag"; rather, it was 

a collaborative decision made by Penson's Compliance Department. Yancey, like any CEO, was 

entitled to rely on the judgment and expertise of these qualified licensed individuals. To find a 

failure to supervise on these facts would substantially undermine long-standing concepts of 

reasonable supervision. The claims against Yancey should be dismissed. 

147 See Stip. FOF 53, 80. Cases in which the court has imposed civil penalties have involved a substantial loss or 
benefit. See, e.g., George J. Kolar, 2002 SEC LEXIS 3420 (investing public lost 10-12 million dollars because of 
the violations); Johnny Clifton, Exchange Act Rei. No. Release No. 9417 (the business realized over a million 
dollars in benefits from the fraudulent scheme). 
148 McCain Test. at 2164:19-24. 
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EXHIBIT I 




UNITED STATES OF AMERICA 

Before the 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATIVE PROCEEDING 
File No. 3-15873 

In the Matter of 

Thomas R. Delaney II and Charles 
W. Yancey 

Respondents. 

RESPONDENT CHARLES W. YANCEY'S RESPONSE TO DIVISION OF 

ENFORCEMENT'S POST HEARING PROPOSED FINDINGS OF FACT 




Respondent Charles W. Yancey ("Yancey"), by and through counsel, submits this 

Response to the Division of Enforcement's (the "Division") Post Hearing Proposed Findings of 

Fact. Pursuant to the Court's Post-hearing order (Thomas R. Delaney II, Admin. Proc. Rulings 

Release No. 2011, 2014 SEC LEXIS 4305 (Nov. 13, 2014)), this submission indicates which of 

the Division's Proposed Findings of Fact Yancey does not dispute. Where Yancey disputes the 

Division's Proposed Finding of Fact, this submission provides the reason for the dispute and a 

counterstatement accompanied by quotations of the key language from the evidentiary record 

that supports the objection and counterstatement. Also, for the Court's convenience, the table 

below reflects the numbered Findings of Fact that Yancey disputes. 

No Dispute 

1, 7-12, 15-16, 19-20, 24, 28-30, 32-37, 39,49-51, 53, 66-69, 73, 78-79, 88, 96
97, 101-103, 105, 107, 110, 113, 118, 122, 129, 133, 140, 142, 144, 146, 151-153, 
156-158,160-161,167-168,171-173,177,179-181,183,188-189,191,197-198, 
202, 204, 206, 208-209, 215-216, 218-220, 225, 233, 238, 246, 248, 253-255, 
257-258,272,274,279,295,297,317-318,321 

Dispute 

2-5,13-14,17-18,21-23,25-27,31,38,40-48,52,54-65,70-72 

74-77, 80-87, 89-95,98-100, 104, 106, 108-109, 111-112, 114-117, 119-121, 123
128, 130-132, 134-139, 141, 143, 145, 147-150, 154-155, 159, 162-166, 169-170, 

174-176,178,182,184-187,190,192-196,199-201,203,205,207,210-214,217, 

221-224, 226-232, 234-237, 239-245, 247, 249-252, 256, 259-271, 273, 275-278, 

280-294,296,298-316,319-320,322 




GLOBAL OBJECTION 

Pursuant to Section 5(c) of the Court's November 13,2014 Order, "the purpose of the 

parties' proposed findings of fact and conclusions of law is to adduce, but not argue, the facts 

and law that the undersigned should rely on to decide this proceeding. Any proposed findings of 

fact or conclusions of law that contain such argument will be stricken." Yancey globally objects 

to the inclusion of argument contained in numerous of the Division's Proposed Findings of Fact. 

Yancey further requests that this Court strike any Proposed Finding of Fact that contains 

impermissible argument. 



FINDINGS OF FACT1 

I. The primary mission of the Securities and Exchange Commission is protection of 
investors. 

a. 	 Response: No dispute. 

2. One of the ways the Commission protects investors is by implementing rules and 
regulations. The purpose of those rules and regulations is to protect investors. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: One of the ways the Commission protects investors is by 
implementing rules and regulations. One purpose of those rules and regulations 
is to protect investors. 

c. 	 Support: 

• 	 Poppalardo Testimony 

Q But the frrst thing you said was protection of investors, right? 

A Right. 

Q Okay. And how does the Securities and Exchange Commission do that? 

A They do that through making rules that govern broker-dealer regulated entities and by 

ensuring that those rules are carried out through their examination and inspection program, and 

by bringing enforcement actions. 


(Hearing- Day 8, 2005:8-2005:17, Nov. 5, 2014) 

Q And so you said firms are -- are subject to thousands of regulations. Again, why is that? 

Why are firms subject to all those regulations? 

A It's -- there's a variety ofvery complex products that are offered, and there's a lot of services 

that are offered, and there's just a lot of regulation needed around that to make sure that those 

products are appropriate, they're offered in a way that the investor understands what they're 

buying, and it's just-- it's a very complex industry. 

Q And at the end of the day, the purpose of every single one of those regulations is to protect 

investors; is that right? 

A Correct. 


(Hearing- Day 8, 2006:12-2006:25, Nov. 5, 2014) 

1 Findings of Fact previously stipulated to pursuant to the Dec. 17, 2014 Order on Stipulations and Transcript 
Corrections ("Order on Stipulations") are hereinafter referred to as "Stip. FOF [X]." The Division's proposed 
findings of fact are hereinafter referred to as "Div. Prop. FOF [X]." 
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3. Compliance with the securities laws is extremely important. Market integrity, 
market structure, and investor protection depend on compliance with the securities laws. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Yancey agreed that compliance with the securities laws is 
extremely important. Market integrity, market structure, and investor protection 
depend on compliance with the securities laws. 

c. 	 Support: 

• 	 Yancey Testimony 

Q 	 You would agree with me that compliance with the securities laws is extremely important? 

A Yes, sir. 

Q You would agree with me that market integrity depends on compliance with the securities 

laws? 

A Yes, sir. 

Q We can also agree that compliance with the securities laws is important for market 

structure? 

A Yes, sir. 

Q And that compliance with the securities laws is important for investor protection? 

A Yes, sir. 


(Hearing- Day 3, 876:13-876:25, Oct. 29, 2014) 


4. In the securities industry, a business must be operated within the guidelines of the 
rules. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Yancey agreed that in the securities industry, a business must 
be operated within the guidelines of the rules. 

c. 	 Support: 

• 	 Yancey Testimony 

Q And that is an important principle because, among other things, market integrity is 

encompassed in operating your business within the guidelines of the rules, correct? 

A Yes, sir. 

Q It's also an important principle because investor protection is encompassed in operating 

your business within the guidelines of the rules? 

A Yes, sir. 

Q And again, it's an important principle because market structure is encompassed in operating 

your business within the guidelines of the rules? 

A Yes, sir. 
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Q In fact, we can agree that you can't build a sustainable business if you don't operate within 

the guidelines of the rules? 

A Yes, sir. 


_(Hearing- Day 3, 877:6-877:22, Oct. 29, 2014) 


5. If there is a conflict between the securities laws and industry practice, the securities 
laws trump. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Yancey agreed that if there is a conflict between the securities 
laws and industry practice, the securities laws trump. 

c. 	 Support: 

• 	 Yancey Testimony 

Q Mr. Yancey, I believe we can also agree that if there's a conflict between, on the one hand, 

industry practice, and on the other hand, the securities laws, you think the securities laws 

trump? 

A As a principle, yes. 


(Hearing- Day 3, 877:1-877:5, Oct. 29, 2014) 


Now, I think we agreed yesterday that if industry practice conflicts with securities laws, the 

securities laws will trump. Do you agree? 

A I would. 


(Hearing- Day 4, 939:20-939:24, Oct. 30, 2014) 


6. Penson Financial Services, Inc. ("PFSI") was a North Carolina corporation with a 
principal place of business in Dallas, Texas. It was a broker-dealer registered with the 
Commission. From at least 201 0 to 2012, PFSI was one of the largest clearing fmns in the 
United States as measured by the number ofcorrespondent brokers for which it cleared. PFSI 
was a wholly-owned subsidiary of SAl Holdings, Inc., which in tum was a wholly-owned 
subsidiary ofPenson Worldwide, Inc. ("PWI"). PFSI filed a Form BDW, which was effective in 
October 2012, and then declared bankruptcy in January 2013. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 3 previously stipulated to by all parties and there is no basis for a separate or 
additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 3 as set forth below. 
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c. 	 Suooort: 

• Stip. FOF 3 

FOF 3. 	 Penson was a North Carolina corporation with a principal place of 
business in Dallas, Texas. It was a broker-dealer registered with the 
Commission, which, from at least 2010 to 2012, was one of the largest 
clearing firms in the United States as measured by the number of 
correspondent brokers for which it cleared. Penson was a wholly-owned 
subsidiary of SAl Holdings, Inc., which in turn was a wholly-owned subsidiary 
of Penson Worldwide, Inc. ("PWI"). Penson filed a Form BDW, which was 
effective in October 2012, and then declared bankruptcy in January 2013. A 
bankruptcy plan implementing Penson's liquidation was approved in July 2013. 

(See Order on Stipulations; Hearing- Day 10, 2289:11-14, Nov. 7, 2014) 

7. PFSI operated under a parent company, Penson Worldwide, Inc. ("PWI"). 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 3 previously stipulated to by all parties and Div. Prop. FOF 6. There is no 
basis for a separate or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 3 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 3 

FOF3. 	 Penson was a North Carolina corporation with a principal place of 
business in Dallas, Texas. It was a broker-dealer registered with the 
Commission, which, from at least 2010 to 2012, was one of the largest 
clearing fmns in the United States as measured by the number of 
correspondent brokers for which it cleared. Penson was a wholly-owned 
subsidiary of SAl Holdings, Inc., which in turn was a wholly-owned 
subsidiary of Penson Worldwide, Inc. ("PWI"). Penson filed a Form BDW, 
which was effective in October 2012, and then declared bankruptcy in January 
2013. A bankruptcy plan implementing Penson's liquidation was approved in 
July 2013. 

(See Order on Stipulations; Hearing- Day 10,2289:11-14, Nov. 7, 2014) 
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8. During the relevant time period, PWI was a public company; it had a number of 
subsidiaries, including: PFSI; Penson Financial Services, London; Penson Financial Services, 
Canada; and Nexus Technologies. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 103 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 103 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 103 

FOF 103. 	 PWI was a public company; it had a number of subsidiaries, including: PFSI; 
Penson Financial Services, London; Penson Financial Services, Canada; and 
Nexus Technologies. 

(See Order on Stipulations) 

9. Yancey, 58, ofColleyville, Texas, was the President and CEO of Penson from at 
least October 2008 through February 2012. Yancey is currently a Managing Director at a 
registered broker-dealer. Yancey holds Series 7, 24, 55, and 63 licenses. 

a. 	 Response: No dispute, although the Division's statement is redundant ofStip. 
FOF 2 previously stipulated to by all parties and there is no basis for a separate or 
additional fmding of fact. 

b. 	 Counterstatement: Stip. FOF 2 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 2 

FOF 2. 	 Yancey, 58, of Colleyville, Texas, was the President/CEO of Penson from at least 
October 2008 through February 2012. Yancey is currently a Managing Director 
at a registered broker/dealer. Yancey holds Series 7, 24, 55, and 63 licenses. 

(See Order on Stipulations; Hearing-DaylO, 2288:20-2289:2, Nov. 7, 2014) 

10. Delaney, 45, of Colleyville, Texas, was the CCO at Penson from at least October 
2008 through April2011. Delaney currently works in compliance at a registered broker-dealer. 
He holds Series 4, 7, 24, 27, 53, and 63 licenses. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 1 previously stipulated to by all parties and there is no basis for a separate or 
additional finding of fact. 
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b. 	 Counterstatement: Stip. FOF 1 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 1 

FOF 1. 	 Delaney, 45, ofColleyville, Texas, was the CCO at Penson from at least October 
2008 through April 2011. Delaney currently works in compliance at a registered 
broker-dealer. He holds Series 4, 7, 24, 27, 53, and 63 licenses. 

(See Order on Stipulations; Hearing-Day 10,2287:20-23, Nov. 7, 2014) 

11. Michael Johnson, the Senior Vice President of Stock Loan, was an associated 
person ofPFSI. He had primary authority and responsibility within Stock Loan for its 
operational practices. Johnson knew that Rule 204T(a)/204(a) required PFSI to close-out CNS 
failures to deliver for long sales, including long sales of loaned securities, by market open T +6. 
From October 2008 through November 2011, the Johnson knew PFSI was at times violating 
Rule 204T(a)/204(a) in connection with long sales of loaned securities. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 41 previously stipulated to by all parties and there is no basis for a separate 
or additional fmding of fact. 

b. 	 Counterstatement: Stip. FOP 41 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 41 

FOF41. 	 Michael Johnson, the Senior Vice President of Stock Loan, was an 
associated person of Penson. He had primary authority and responsibility within 
Stock Loan for its operational practices and for the Department's WSPs, which 
WSPs were incorporated into Penson's WSPs. The Senior Vice President of Stock 
Loan knew that Rule 204T(a)/204(a) required Penson to close out CNS failures to 
deliver for long sales, including long sales of loaned securities, by market open 
T+6. From October 2008 through November 2011, the Senior Vice President of 
Stock Loan knew Penson was at times violating Rule 204T(a)/204(a) in 
connection with long sales of loaned securities. 

(See Order on Stipulations; Hearing-Day 10,2427:15-2428:4, Nov. 7, 2014) 

12. Mike Johnson was charged by the Commission for willfully aiding and abetting the 
Rule 204 violations at issue in this matter, and settled his case on a neither admit nor deny basis. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 104 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 
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b. 	 Counterstatement: Stip. FOF 104 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 104 

FOF 104. 	 Mike Johnson was charged by the Commission for willfully aiding and 
abetting the Rule 204 violations at issue in this matter, and settled his case on a 
neither admit nor deny basis. 

(See Order on Stipulations) 

13. Johnson was a hostile witness toward the Division; he believes he was mistreated 
during the charging and settlement process, and continues to believe this matter is nothing but 
a "witch hunt." 

a. 	 Response: Dispute. The Division's statement consists of impermissible argument 
in violation of the Nov. 13, 2014 Post-Hearing Order ("Post-Hearing Order"), at~ 
5( c) and should be stricken. 

b. 	 Counterstatement: Johnson testified that he believes he was mistreated during the 
charging and settlement process and that it "has been a witch hunt." 

c. 	 Support: 

• 	 Johnson Testimony 

Q Okay. My last question, Mr. Johnson: Did you settle with the SEC in or about March of 

this year? 

A Yes. 

Q Do you think you were treated fairly in that process? 

A No. 

Q Whynot? 

A Based on FINRA's finding with Merrill Lynch Pro yesterday that came out. And they got a 

6 million fine for numerous violations from 2008 forward. They didn't name people. I think 

this whole thing has been a witch hunt, and none ofus -- I only settled because my wife and I 

are both ill. And I disagree with the whole thing. 


(Hearing- Day 2, 562:24-563:11, Oct. 28, 2014) 

14. Rudy De La Sierra began working at PFSI in March 2000. He joined the Stock 
Loan department in June 2000. He became Vice President of Stock Loan in approximately 2006. 
He was involved in all functions of the department. 

a. 	 Response: Dispute. The Division's statement is largely redundant ofStip. FOF 
I05 previously stipulated to by all parties. There is no basis for a separate finding 
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of fact. Additionally, the Division's statement mischaracterizes the scope of the 
supporting testimony. 

b. 	 Counterstatement: De La Sierra testified that when he started in the Stock Loan 
department at Penson, he performed all functions in Stock Lending. 

c. 	 Support: 

• 	 Stip. FOF 105 

FOF 105. 	 Rudy De La Sierra began working at PFSI in March 2000. He joined the Stock 
Loan department in June 2000. He became Vice President of Stock Loan in 
approximately 2006. 

(See Order on Stipulations) 

• De La Sierra Testimony 

Q Okay. What did you do at Stock Loan at Penson? 

A What was my role there? 

Q Yes, sir. 

A When I -- when I started there, it was all functions. We were operations, including 

recalls, handling rate changes, some sales lending, the box, our inventory, and borrowing 

securities as well and also short sale locates. 

Q So you did all the functions in Stock Lending? 

A Yes. 


(Hearing- Day 1, 203:8-204:15, Oct. 27, 2014) 

15. De La Sierra has entered into a cooperation agreement with the Commission, which 
requires him to testify truthfully in this proceeding. 

a. 	 Response: No dispute. 

16. Lindsey Wetzig began working at PFSI out ofcollege in March 2000. In 2004, he 
joined the Stock Loan group. In approximately 2006 or 2007, he was promoted to Operations 
Manager of the Stock Loan group. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 106 previously stipulated to by all parties and there is no basis for a separate 
or additional fmding of fact. 

b. 	 Counterstatement: Stip. FOF 106 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 106 
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FOF 106. 	 Lindsey We tz ig bega n wo rking at PFSI out of college in March 2 000. In 2004, he 
j oi ned the Stock Lo an g roup . In appro x im ate ly 2006 or 2007, he was prom ote d to 
Operations M a nage r of th e S tock Loa n g roup. 

(See Order o n Sti p u lations) 

17. Wetz ig w as cha rge d by the Co mmission for his rol e in the Ru le 204 v io lation s at 
iss ue in thi s matte r, and settled his case. 

a. 	 R espo n se: Dispute - acc uracy of state ment. 

b. 	 Co untersta teme nt: Wetzig was c harged by the Co nuni ssio n fo r cau sing violations 
of Rule 204T(a) a nd Rul e 20 4(a) at issu e in t his matter, and settled hi s case on a 
ne ither admit no r d eny bas is. 

c. 	 Support: 

• 	 See E x hibit 248, at pp. 1-2, 5 

m. 

On the basis ofthe foregoing. the Respondent llereby: 

A. Admits the j urisdiction of the Commission over him and over the matters set fonb in 
the Order Instituting Cease-and-Desist Proceedings Pursuant to Section 21C of the Securities 
Exchange Act of 1934. l\Jnking Findings. illld Imposing n Ce11 se-aud-Desist Order (''Order'} 

Division's Exhibit 

2-tS 

A.P . No. 3-15873 

B. Solely for the pmvose of these proceedings and any other proceedings brought by or 
on beh11 lf of the Conuuission or in which the Conunission is a patty. and withont admining or 
denying the fmdings contained in the Order. except 11 s to the Cmmuission·s jmisdiction over him 
and the subj ect mntter of these proceediugs. which nre admitted. consents to the enny of <Ill Order 
by the Conuuission containing the following fiudiugs 1 set fonb below: 

Vio lation s 

18. As a result of the conduct described above. \\'e tzig caused Peusou·s violations of 
Rules 204T(a) aud 20-t(a). Wetzig knew or should have known his 11cts or omissions as 
des cribed above would contri bute to these violations. 

• 	 W etzig Testim o ny 
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Q You settled with the Division, in this matter, didn't you? 
A That is correct. 

(Hearing- Day 2, 403: 15-403: 17, Oct. 28, 2014) 

18. Eric Alaniz was a PFSI compliance department employee from 2009 through 2011. 
One of Alaniz' responsibilities was to conduct 3012 testing. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Eric Alaniz was a PFSI compliance department employee from 
2008 through 2011. One ofAlaniz's responsibilities was to conduct 
NASDIFINRA Rule 3012 testing. 

c. 	 Support: 

• 	 Alaniz Testimony 

Q Okay. Mr. Alaniz, at some point in time were you employed at Penson Financial Services, 

Inc.? 

A Yes. 

Q And when was that? 

A My employment began the summer of2008. I believe it was June or July. 

Q Okay. And how long were you employed at Penson Financial Services, Inc.? 

A I believe the summer of2012, and it was around the same time 20 --June or July. Q 

Okay. If I say "PFSI," do you understand that to mean Penson Financial Services, Inc.? 

A Yes. 

Q And when you were at PFSI, what did you do? 

A I conducted the 3012 testing, the 3130 CEO certification, answered general questions, e

mails that came from our correspondents. 

Q Okay. Did you reside in a particular department? 

A 	 Compliance, yes. 


_(Hearing- Day 3, 702:19-703:13, Oct. 29, 2014) 


Q And you started at Penson in mid-2008? 
A Correct. 

(Hearing- Day 3, 722:1-2, Oct. 29, 2014) 

19. Holly Hasty was a PFSI compliance department employee. 

a. 	 Response: No dispute. 

20. Kim Miller was a PFSI compliance department employee from 2000 until2012. 
One of Kim Miller's responsibilities was to provide information in response to requests from 
regulators and other outside sources. 
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a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 107 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 107 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 107 

FOF 107. 	 Kim Miller was a PFSI compliance department employee from 2000 until 2012. 
One of Kim Miller's responsibilities was to provide information in response to 
requests from regulators and other outside sources. 

(See Order on Stipulations) 

21. Phil Pendergraft was one of the creators of Penson. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Phil Pendergraft testified that he had a role in the creation of 
the U.S. broker-dealer and the changing of its name to "Penson." 

c. 	 Support: 

• 	 Pendergraft Testimony 

Q Okay. And did you have a role in the creation of Penson, the changing of the name and 

the creation of the broker-dealer at that time? 

A Yes, ma'am. 

Q And what was that? 

A Well, Dan Son and I viewed ourselves as partners, although Dan was the one who 

purchased the broker-dealer. And so we were the first two employees of Penson. 

Q Okay. How was the name "Penson" created? 

A Penson is an amalgamation of my name and Daniel Son's name, it's "Pen" and "Son." 


(Hearing- Day 6, 1456:4-1456:15, Nov. 3, 2014) 


22. From 2008 to 20 II, Pendergraft was chief executive officer and a member of the 
board of directors ofPWI. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: From at least 2008 to 20 II, Pendergraft was chief executive 
officer and a member of the board of directors of PWI, as well as an associated 
person and the Executive Vice President ofPFSI- the U.S. broker-dealer. 
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c. 	 Support: 

• Stip. FOF 75 

FOF 75. During the relevant period Phil Pendergraft was an executive vice president of 
PFSI. 

• Pendergraft Testimony 

Q Okay. Let's talk about from 2008 to 2011. What was your role at PWI during that time 

period? 

A I would have been the chief executive officer and a member of the board of directors of 

PWI. 


(Hearing- Day 6, 1459:13-1459:16, Nov. 3, 2014) 


Q Now, you were-- in addition to being the CEO ofPWI, were you also an officer ofPFSI? 

A Yes, sir. 

Q And in that capacity, were you the executive 

vice president ofPFSI? 

A For some period of time, yes. 

Q Were you a registered person and did PFSI 

hold your licenses? 

A Yes, sir. 


(Hearing-Day 6, 1513:25-1514:8, Nov. 3, 2014) 

23. During the Division's investigation of this matter, Yancey encouraged the Division 
to take testimony from Pendergraft in order to properly understand the supervisory structure over 
Johnson and Stock Loan. 

a. 	 Response: Dispute- accuracy of statement. 

b. 	 Counterstatement: During the Division's investigation of this matter, Yancey's 
lawyers- through his wells submission- encouraged the Division to take 
testimony from Pendergraft in order to properly understand the supervisory 
structure over Johnson and Stock Loan. 

c. 	 Support: 

• 	 Yancey Testimony 

Q All right. So in your Wells submission, you said that not speaking to Mr. Pendergraft lacked 

prudence and logic, right? 

A These are the words of my lawyers. 


(Hearing-Day 4, 992:7-10, Oct. 30, 2014) 
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• Ex. 229 at IO 

The staffs failure to speak with :Mr. Pendergraft and l\1r. Kemty. the indhiduals "ith 
direct oversight for Stock Loan and Operations and the indhiduals who knew and discussed Rule 
204 violations. lacks prudence and logic. It is a chasm in the investigation that allows the staff to 
ignore :Mr. Yancey's separation from these departments and from the Reg SHO concerns. It also 
illustrates the staff's baseless rush to jud~tent regarding :Mr. Yancey. 

• Ex. 230 at I6 

""" .. .., .., 	 ·o 

Because the staff is conducting further investigation and taking additional testimony from 
Mr. Delaney, we believe it is prudent and important for the staff to seek infonnation from Mr. 
Kenny and Mr. Pendergraft before reaching a conclusion on the investigation. A failure to do so 
is unfair to both the Commission and to Mr. Yancey, who are deprived of the full scope of 
infonnation regarding the reporting structuring of the Stock Loan department and discussions of 
Reg SHO concerns. 

• Yancey Testimony 

Q Do you recall, in these Wells submissions, encouraging the staff of the Division to talk to 

Phil Pendergraft? 

A After conferring with Counsel. 

Q And please don't tell me what you and your counsel discussed, but again -

A I did encourage that-- Mr. Pendergraft's testimony, yes. 


(Hearing- Day 4, 990:I0-990:I7, Oct. 30, 20I4) 

24. Bart McCain began working at PFSI in 2006. He was PFSI's chief administrative 
officer, and also served as PFSI's chief financial officer for a time. McCain also served as the 
PWI interim treasurer in 20 II and interim chief financial officer in 20 I2. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF I 08 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF I08 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 108 

FOF I08. 	 Bart McCain began working at PFSI in 2006. He was PFSI's chief administrative 
officer, and also served as PFSI's chief financial officer for a time. McCain also 
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served as the PWI interim treasurer in 2011 and interim chief financial officer in 
2012. 

(See Order on Stipulations) 

25. Yancey was instrumental in securing every job McCain had in the securities 
industry, including hiring McCain to work at PFSI. 

a. 	 Response: Dispute - overly broad and not supported by testimony. The Division's 
statement also constitutes impermissible argument. See Post-Hearing Order~ 5(c). 

b. 	 Counterstatement: Yancey hired McCain to work at PFSI. 

c. 	 Support: 

• 	 McCain Testimony 

Q In fact, your frrst job in the securities industry was at Southwest Securities; is that right? 

A Yes. 

Q And Bill Yancey hired you? 

A Yes. 

Q 	 And then you went to Automated Trading Desk? Do I have that right? 
A 	 Yes. 
Q 	 And I think you said to Ms. Addleman earlier Mr. Yancey made the introduction between 
you and the CFO ofAutomated Trading Desk; is that right? 
A 	 Yes. 
Q 	 You left Automated Trading Desks to go to Penson; is that right? 
A 	 I did. 
Q 	 And Mr. Yancey had left A TD before you, right? 
A 	 Yes. 
Q 	 And when you were at ATD -- well, let me take a step back. 
Mr. Yancey then reached out to you about coming to Penson, right? 
A 	 He did about a year after he left. 
Q 	 About a year after he left. 
And at that time, you were having a lot of success at ATD, right? 
A 	 lwas. 
Q 	 It was a great firm, doing well; you weren't being asked to leave, right? 
A 	 Right. 
Q 	 You didn't have any pressure to leave ATD? 
A 	 No. 
Q 	 There was no discussion of leaving A TD? 
A 	 No. 

(Hearing- Day 9, 2235:22-2237:5, Nov. 6, 2014) 
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26. McCain and Yancey have a close personal and professional relationship. McCain 
considers Yancey his dearest friend, and feels indebted to Yancey for, among other things, 
the bonus payments he received while at PFSI. 

a. 	 Response: Dispute - overly broad and not supported by testimony. The Division's 
statement also constitutes impermissible argument. See Post-Hearing Order~ 5(c). 

b. 	 Counterstatement: McCain testified that he has a close personal and professional 
relationship withYancey. McCain testified that be considers Yancey his dearest 
friend. 

c. 	 Support: 

• 	 McCain Testimony 

Q Did you ever address Mr. Yancey as your dearest friend? 

A I'm sure I have. 

Q In fact, is it fair to say there were times in your career at Penson that Mr. Yancey was the 

only one you could talk to without filtering your thoughts? 

A Outside ofmy wife, yes. 
Q Did you and Mr. Yancey ever exchange birthday gifts? 
A Yes. 
Q Do you recall giving him a set of picture frames as a reminder of a trip to Pebble Beach that 
you and Mr. Yancey took? 

A Yes. 


(Hearing- Day 9, 2238:1-2238:14, Nov. 6, 2014) 


Q You were thankful to Mr. Yancey for your bonuses; is that fair? 

A Ofcourse. 


(Hearing- Day 9, 2238:25-2239:2, Nov. 6, 2014) 


Mr. McCain, it's fair to say you and Mr. Yancey are close professionally? 

A Yes. 

Q You're close personally? 

A Yes. 


(Hearing- Day 9, 2240:2-2240:6, Nov. 6, 2014) 
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• Ex. 276 

Ta: BBI'l 
Pram: Bait 
lent: sat 8112fl011 3:33:23 PM 
lmporlaJD: Narmal 
8uiPCt Thank youl 

\MDiam, 
I never thanked you for my bonus, both cash and equity. As a!waya, BDl. I so appraclata 
all that you do for me, and thfs is no excaptfon. I'm aa thankful for the day fhat you 
Invited me to join you at S\'JST, but more thankful for the day we met. I'm a bettar 
person bacause ofyou, as you set an extraORtfnarfly high standard to emulate. Thank 
you, my frfend, fer an that you do for me. 

I hope you had a great week at Wharton. and that I (or anyone else) Intruded on It too
much. 

Bart 

27. In contrast to his loyalty to Yancey, McCain was hostile toward Pendergraft. 

a. 	 Response: Dispute- overly broad and not supported by testimony. The Division's 
statement also constitutes impermissible argument. See Post-Hearing Order~ 5(c). 

b. 	 Counterstatement: McCain testified that he was disappointed in Pendergraft's 
actions regarding McCain's transition to Chief Financial Officer at PWI in 2012. 

c. 	 Support: 

• 	 McCain Testimony 

A Phil, I believe, was a -- until, say, 2012, just before the Apex transaction, I believe Phil to 
be a very honorable person, but in retrospect, the way the transition from -- or the transition of 
me into the CFO role and the way that occurred, and his departure within six to eight weeks 
after that, I felt like he fled the company when it was just, frankly, teetering. He made 
representations to me that my role would be interim. He made representations that we were 
going to survive after the Apex transaction. And neither of those were true. Very 
disappointed. He left me holding the bag, frankly. 

(Hearing- Day 9, 2177:8-2177:19, Nov. 6, 2014) 

28. Brian Gover began working at PFSI in April, 2007. Over time he managed several 
departments, including the buy-ins department. In April2012, Gover moved into the compliance 
department at PFSI. He is currently the Chief Compliance Officer ofApex Clearing. 
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a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 109 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 109 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 109 

FOF 109. 	 Brian Gover began working at PFSI in April, 2007. Over time he managed several 
departments, including the buy-ins department. In April 2012, Gover moved into 
the compliance department at PFSI. He is currently the Chief Compliance Officer 
ofApex Clearing. 

(See Order on Stipulations) 

29. Summer Poldrack and Angel Shofner were PFSI employees in the Buy-ins 
department during the relevant time period. 

a. 	 Response: No dispute, although the Division's statement is redundant ofStip. 
FOF 110 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 110 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 110 

FOF 110. 	 Summer Poldrack and Angel Shofner were PFSI employees in the Buy-ins 
Department during the relevant time period. 

(See Order on Stipulations) 

30. The Depository Trust and Clearing Corporation ("DTCC") operates the National 
Securities Clearing Corporation ("NSCC"), a clearing agency registered with the Commission 
that clears and settles the majority of United States transactions in equities. When NSCC 
members purchase or sell securities on the exchanges, the exchanges send the trade information 
to the NSCC. NSCC operates the Continuous Net Settlement ("CNS"). NSCC member clearing 
fmns receive reports that, as of at least close ofbusiness T +1, notify the firms of transactions 
scheduled to clear and settle by close of business T +3. CNS also sends reports to the firms 
listing net fails to deliver in each security as ofT+3. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 5 previously stipulated to by all parties and there is no basis for a separate or 
additional finding of fact. 
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b. Counterstatement: Stip. FOF 5 as set forth below. 

c. Support: 

• Stip. FOF 5. 

FOF5. 	 The Depository Trust and Clearing Corporation ("DTCC") operates the National 
Securities Clearing Corporation ("NSCC"), a clearing agency registered with the 
Commission that clears and settles the majority of United States transactions in 
equities. When NSCC members purchase or sell securities on the exchanges, the 
exchanges send the trade information to the NSCC. NSCC operates the 
Continuous Net Settlement ("CNS"). NSCC member clearing fmns receive 
reports that, as of at least close ofbusiness T + 1, notify the firms of transactions 
scheduled to clear and settle by close of business T+3. CNS also sends reports to 
the fmns listing net fails to deliver in each security as ofT+3. 

(See Order on Stipulations; Hearing-Day 10,2293:21-24, Nov. 7, 2014) 

31. If a trade fails to settle, there are consequences to the buyer of the shares, and to 
the market more generally. For example, the buyer does not receive certain rights that come 
along with owning shares. 

a. Response: Dispute - accuracy of statement; contrary testimony. 

b. Counterstatement: Isolated fails to deliver have minimal effect on systemic risk, in 
part due to the design ofCNS and NSCC. 

c. Support: 

• Harris Testimony 

A Why the Commission adopted these rules is not 
relevant to the -- to the settlement of this case or to 
its conclusion. 

(Harris, 1073:1-3, Oct. 30, 2014) 

• Sirri Testimony 

QAnd on your third bullet point you indicate 
"Isolated fails to deliver at brokers have a minimal 
effect on systemic risk, in part due to the design of 
CNS and NSCC." What do you mean by that? 
A There can be fails to deliver. In that 
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situation, the receiving broker will often not get the 
shares they want. In that world, Professor Harris 
makes the point that that broker is exposed to a 
certain amount of risk if the shares don't settle by 
T+3 or say the morning ofT+4. There's two points I 
wanted to make. The first is that by that point the 
counterparty to the trade is NSCC. NSCC becomes the 
counterparty to the trade as the central counterparty 
on the midnight ofT+l, so the trade is locked in and 
guaranteed by the NSCC. That's a pretty strong 
guarantee. So the nonperformance of the fail to 
deliver position does not affect the fail to receive 
position. 

(Hearing-Day 6, 1609:18-1610:10, Nov. 3, 2014) 

32. Rule 204T/204 was adopted to, among other things, address prolonged failures to 
deliver. Rule 204T became effective on September 18, 2008 and Rule 204 became effective on 
July 31, 2009. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 4 previously stipulated to by all parties and there is no basis for a separate or 
additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 4 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 4 

FOF4. 	 Rule 204T/204 was adopted to, among other things, address prolonged failures to 
deliver. Rule 204T became effective on September 18,2008 and Rule 204 became 
effective on July 31, 2009. 

(See Order on Stipulations; Hearing-Day 10,2290:1-4, Nov. 7, 2014) 

33. At all relevant times, PFSI was a clearing firm, i.e., a participant of a registered 
clearing agency and a member ofNSCC. As a clearing firm, PFSI had obligations under Rule 
204(a) to close-out CNS failures to deliver resulting from long sales no later than market open 
T+6. 

a. 	 Response: No dispute, although the Division's statement is redundant ofStip. 
FOF 6 previously stipulated to by all parties and there is no basis for a separate or 
additional finding of fact. 
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b. 	 Counterstatement: Stip. FOF 6 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 6 

FOF 6. 	 At all relevant times, Penson was a clearing fmn, i.e., a participant of a registered 
clearing agency and a member of NSCC. As a clearing fmn, Penson had 
obligations under Rule 204(a) to close out CNS failures to deliver resulting from 
long sales no later than market open T+6. 

(See Order on Stipulations; Hearing-Day 10,2294:8-11, Nov. 7, 2014) 

34. No PWI entity other than PFSI had close-out obligations under Rule 204. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 111 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 111 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 111 

FOF 111. No PWI entity other than PFSI had close out obligations under Rule 204. 

(See Order on Stipulations) 

35. From October 2008 until November 2011, PFSI failed to close-out CNS failures to 
deliver resulting from long sales of loaned securities by market open T+6. The relevant long 
sales originated with securities held in customer margin accounts. Under the Commission's 
customer protection rule, PFSI is permitted, subject to certain conditions and limitations, to re
hypothecate margin securities to third parties. PFSI re-hypothecated margin securities according 
to the terms of the Master Securities Lending Agreement ("MSLA") developed by the Securities 
Industry and Financial Markets Association ("SIFMA"). 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 7 previously stipulated to by all parties and there is no basis for a separate or 
additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 7 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 7 
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FOF7. 	 From October 2008 until November 2011, Penson failed to close out CNS failures 
to deliver resulting from long sales of loaned securities by market open T +6. The 
relevant long sales originated with securities held in customer margin accounts. 
Under the Commission's customer protection rule, Penson is permitted, subject to 
certain conditions and limitations, to re-hypothecate margin securities to third 
parties. Penson re-hypothecated margin securities according to the terms of the 
Master Securities Lending Agreement ("MSLA") developed by the Securities 
Industry and Financial Markets Association ("SIFMA"). 

(See Order on Stipulations; Hearing-Day 10, 2298:24-2299:3, Nov. 7, 2014) 

36. When a margin customer sold the hypothecated securities that were out on loan, 
PFSI issued account-level recalls to the borrowers on T+3, i.e., three business days after 
execution of the margin customer's sale order. When the borrowers did not return the shares by 
the close of business T+3, and PFSI did not otherwise have enough shares of the relevant 
security to meet its CNS delivery obligations, PFSI incurred a CNS failure to deliver. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 8 previously stipulated to by all parties and there is no basis for a separate or 
additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 8 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 8 

FOF8. 	 When a margin customer sold the hypothecated securities that were out on loan, 
Penson issued account-level recalls to the borrowers on T+3, i.e., three business 
days after execution of the margin customer's sale order. When the borrowers did 
not return the shares by the close of business T+3, and Penson did not otherwise 
have enough shares of the relevant security to meet its CNS delivery obligations, 
Penson incurred a CNS failure to deliver. 

(See Order on Stipulations; Hearing-Day 10,2303:23-2304:8, Nov. 7, 2014) 

37. It was Stock Loan's obligation to close-out CNS fails arising from long sales of 
loaned securities. 

a. 	 Response: No dispute. 

38. By contrast, PFSI's Buy-ins department had the responsibility to close-out CNS 
fails caused by customers by buying in the shares owed, e.g., customer short sales. The cost of 
the buy-in, and the attendant market risk, was borne by the customer or broker causing the fail. 

a. 	 Response: Dispute - accuracy of statement. 
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b. 	 Counterstatement: PFSI's Buy-ins department had the responsibility to close-out 
CNS fails caused by customers by buying in or borrowing the shares owed, e.g., 
customer short and long sales. The cost of the buy-in, and the attendant market 
risk, was borne by the customer or broker causing the fail. 

c. 	 Support: 

• 	 Gover Testimony 

Q Okay. What did buy-ins do at PW- -- PFSI? 
A Well, we certainly handled the Reg SHO buy-ins, and we can, I imagine, talk about that. 
We also handled broker-to-broker buy-ins. So ifwe had trades that were not selling perhaps 
through CNS, that they were selling just DTC trade for trade, ifwe were failing to receive from 
a party, we-- we could issue a-- a buy-in. If we were failing to deliver on a position and 
another firm issued us a buy-in, we would look at it and either-- retrans is the industry jargon-
we were retransmitting the buy-in to the party that owes you the shares, or, you know, if it was 
due to a failure on our part, we would-- we would handle those buy-ins. I mean, if we were 
being bought in, notified we were being bought in, making sure we were ascribing the buy-in 
costs correctly to the party that caused it. 
Q Okay. What do you mean by "buy-in"? 
A You're going to market and you are buying shares at the market. So let's go back to the 
trade settlement. And you have a contractual agreement or your customer has a contractual 
agreement to sell-- selllOO shares of IBM and deliver them for X amount ofmoney. If the 
party that is not -- that is due to receive those 100 shares of IBM doesn't receive them, they -
they have some recourse which-- to prevent them from having undue fmancial risk and they 
can-- they can buy it in. They can go and say, hey, the broker was supposed to deliver this to 
me. He didn't deliver it. I need to have the shares because I have to deliver them to somebody 
else. I'm notifying you, I'm buying you in at the market. And they go buy the shares that you 
were supposed to deliver to them. So now they've -- they've fulfilled their obligation that they 
can -- they had to buy the shares so they can make forward delivery or to give them to your 
customer who they're owed. The party that should have delivered them to them now has market 
risk because now they've got shares that they -- they don't need to deliver them anymore. That 
- that receiving firm no longer needs them because they bought in. So that's -- that's the core of 
it. You are -- generally with buy-ins, it's -- you're -- you are -- it's a very risk manage- -- it's a 
risk-management-centered function. 
Q And who bears the cost of that buy-in? 
A In general terms, whoever caused it. 
Q Okay. Whoever caused what? 
A The buy-in. So, you know, if-- if you have a customer that caused a buy-in, there's a whole 
bunch ofdifferent kinds of-- you know, different types of trades. But let's say that they have a 
physical certificate, and they go to deliver the shares to the transfer agent, who is then going to 
re-register them into the street name for Penson, and they sell the shares. But ifyou don't have 
the shares to deliver and they sold them before they were cleared through the agent, and we get 
bought in, or we get notified that we're going to be bought in, we're going to pass those costs 
back to the customer. If it's another broker that's failing to deliver to us and -- and Penson is 
buying in, we're -- we're putting that cost back to that broker who is failing to deliver to us. If 
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it's Penson that is being bought in or should have been bought in, generally Penson is going to 
have the market risk and the cost on it. So it's whichever party is causing the buy-in is the one 
that is going to bear the market risk and the cost. 

(Hearing- Day 1, 87:13-90:3, Oct. 27, 2014) 

• Wetzig Testimony 

Q I want to talk about who, at Penson, had the responsibilities to deal with those various 

things. So let's start with customer short sales. What was the process at Penson for closing out 

a customer short sale by market open T+4? A So we would get in on T+4 at around 6:00 in 

the morning, and we would receive a list, the potential 204 customer closeouts, and we would 

try to go borrow those items before the market opened. 

Q And when you say "we," who's the we in that sentence? 

A Rudy would try to borrow the items, initially, and Dawnia would forward the items to me, 

and I would try it as well. 

Q So that -- you're talking about people in Stock Lending? 

A Correct. 

Q Okay. So on the morning ofT+4, after Stock Lending had tried to borrow to cover the 

customer shorts, were you successful in covering some of the shorts? A We were 

successful in covering most of the shorts. 

Q Okay. So if Stock Lending couldn't borrow to cover a customer short, what happened next? 

A We would send the list back down to the buy-in department. And then they would receive 

that list and send me instructions, to the trade desk, to close-out the customer short sales. 


Q What did buy-ins then do with the list? 

A They would send those securities to the trade desk for execution. 

Q And "execution" means-- means what? 

A They would buy the customer's short sale. 

Q So that was handled by the buy-ins group? 

A Correct. 


(Hearing- Day 2, 361:24-364:3, Oct. 28, 2014) 

• De La Sierra Testimony 

Q And let's --let's talk about those two processes. So on T3, if you queried and determined it 

was the result of a short sale, what did Stock Lending do? 

A We would put our list together and start borrowing -
Q Who was the borrower? 

A There was a lot of those as well. So part of that was what it put -- the Dawnia Robertson 

reviews is loaded up into LoanN et to try to automate some of these borrows. 

Q So when there's a fail due to a short sale on T3, Stock Lending tries to borrow to cover that 

fail? 

A That is correct. 

Q What about on T 4? Does Stock Lending do anything on T 4? 
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A If the customer requested us to borrow it, we would attempt to borrow it in the morning of 

T4 before the opening. 

Q And if Stock Lending couldn't borrow on the morning ofT4 before the open, what would 

Stock Lending do? 

A We'd notify the buy-ins group. 


(Hearing- Day 1, 230:21-231:18, Oct. 27, 2014) 


39. PFSI violated Rule 204T/204 at least 1500 times during the time period relevant to 
this case. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 49 previously stipulated to by all parties and there is no basis for a separate 
or additional fmding of fact. 

b. 	 Counterstatement: Stip. FOF 49 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 49 

FOF49. 	 During the relevant time period there were at least 1,500 Rule 204T(a)/204(a) 
violations by PFSI relating to long sales of loaned securities. 

(See Order on Stipulations; Hearing-Day 10,2468:25-2469:4, Nov. 7, 2014) 

40. PFSI violated Rule 204T/204's requirement to close-out at market-open T+6 
approximately 2-10 times each trading day. 

a. 	 Response: Dispute. The Division's statement is redundant given Stip. FOF 49 
regarding the number ofviolations previously stipulated to by all parties. There is 
no basis for a separate or additional finding of fact. 

i. 	 Alternatively, Yancey objects based on the accuracy of the statement. 

b. 	 Counterstatement: Stip. FOF 49 as set forth below. 

1. 	 Alternatively, Yancey suggests the following counterstatement based on 
accuracy: 

De La Sierra and Wetzig testified that PFSI violated Rule 204T/204's 
requirement to close-out at market-open T +6 approximately 2-10 times 
each trading day. 

c. 	 Support: 
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FOF49. 	 During the relevant time period there were at least 1,500 Rule 204T(a)/204(a) 
violations by PFSI relating to long sales of loaned securities. 

(See Order on Stipulations; Hearing-Day 10,2468:25-2469:4, Nov. 7, 2014) 

• De La Sierra Testimony 

Q Mr. De La Sierra, how frequently was Stock Lending buying in on the afternoon ofT+6? 

A It would have been daily. 

Q And do you recall how many instances each day? 

A It could be -- it would vary. A couple to, you know, a few. 


(Hearing- Dav 1, 227:22-228:2, Oct. 27, 2014) 

• Wetzig Testimony 

Q On average, how many times during the week were you buying someone in, at the end of 

the day, on T+6? 

A I would say, on average, two to three times a day we bought somebody in. Q Two to 

three times a day? 

A Correct. 

Q All right. Now, if I understood you right, that would only happen if the obligation -- excuse 

me -- if the deficit still existed at the end of the day on T +6; is that right? 

A That is correct. 

Q Are there times where that deficit could have cleaned up during the day on T+6? 

A That is correct. 

Q Do you have a sense of-- so we talked about at the end of the day, there were two to three 

buy-ins every day. Do you have a sense of, at the beginning of the day at market open T+6, 

how often -- or how many open deficits there still were? 

A I would say, maybe, eight to ten. 

Q On -- on every day? 

A Correct. 


(Hearing- Day 2, 370:18-371:14, Oct. 28, 2014) 

41. While many trades naturally settled prior to market-open T+6, when a settlement 
failure reached market-open T+6, which is the point at which Rule 204 says PFSI must take 
action to close-out the fail, PFSI Stock Loan took no action to close-out the fail. Thus, 100% of 
the fails that reached the point where Rule 204 required action were not closed out on time. 

a. 	 Response: Dispute - accuracy of statement; contrary testimony. 

b. 	 Counterstatement: While many trades naturally settled prior to market-open T +6, 
when a settlement failure reached market-open T+6, on some occasions, Stock 
Loan did attempt to borrow or buy in shares before market open T +6 to close
out fails to deliver caused by long sales of loaned securities. On some occasions 
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PFSI Stock Loan took no action to close-out the fail. Thus, some of the fails that 
reached the point where Rule 204 required action were not closed out on time. 

c. 	 Support: 

• 	 Johnson Testimony 

Q Sure. Maybe I'll ask you more broadly. From 2008 to 2011, when on T6 did Stock Lending 

buy in to close out fails to deliver? 

A I think we bought in in the morning and then throughout the day. 

Q OnT+6? 

A Yes. 


(Hearing-Day 2, 515:9-15, Oct. 28, 2014) 

• De La Sierra Testimony 

Q Now, I believe there was a time when Stock Loan did begin trying to borrow before the 
morning ofT+6, is that right, to 
A I believe-

A 	 -- there was a few times where it was attempted. 

(Hearing, Day 1, 306:14-20, Oct. 27, 2014) 

• Sirri Testimony 

Q Is it fair to say that persistent failures to deliver can be consistent with Rule 204, compliance 
with Rule 204? 
A You can have a situation in a security where there's a persistent fail to deliver and the people 
who are trading that security absolutely are complying with the requirements of Rule 204. 
Q And is that when they purchase on at market open? 
A An example would be someone sells stock on AT short, you reach beginning ofmarket open 
T +4, they buy shares to cover the short position. Those shares would settle on T + 7, so you will 
show a fail to deliver system-- in the system from T+3 to T+7, and then they establish a new 
short position on, say, T+5. So you may see a long string of these, or perhaps another short 
position on T+4later in the day. You can see a long string of fail to delivers. That doesn't 
mean someone is not complying with the rule. 

(Hearing-Day 6, 1605:10-1606:3, Nov. 3, 2014) 

42. It is not surprising that only a small percentage ofall trades PFSI cleared violated 
Rule 204, because the vast majority ofall trades settle on time, i.e., by T+3. That fact does not 
excuse or diminish PFSI's Rule 204 violations. 

a. 	 Response: Dispute. The Division's statement consists of impermissible argument 
and should be stricken. See Post-Hearing Order~ 5( c). Additionally, the 
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Division's statement is redundant of Stip. FOF 49 previously stipulated to by all 
parties. There is no basis for a separate fmding of fact. 

b. 	 Counterstatement: Stip. FOF 49 as set forth below. 

c. 	 Support: 

FOF49. 	 During the relevant time period there were at least 1,500 Rule 204T(a)/204(a) 
violations by PFSI relating to long sales of loaned securities. 

(See Order on Stipulations; Hearing-Day 10,2468:25-2469:4, Nov. 7, 2014) 

43. There would have been substantial costs to PFSI if it had bought shares at market
open T +6, without being able to pass those costs on to customers. 

a. 	 Response: Dispute. The Division's statement is unsubstantiated conjecture and 
redundant of existing stipulated findings of fact regarding the benefits to PFSI. 
There is no basis for a separate finding of fact. 

b. 	 Counterstatement: During the relevant time period the only specifically quantified 
benefit PFSI gained from not timely closing out at market open on T +6 is 
$59,000. 

c. 	 Support: 

• 	 Stip. FOF 53 

FOF 53. 	 During the relevant time period the only specifically quantified benefit PFSI 
gained from not timely closing out at market open on T+6 is $59,000. 

(See Order on Stipulations) 

• Stip. FOF 80 

FOF 80. 	 The total calculated benefit to Penson from the 204(a) violations at issue is only 
approximately 0.08 percent of Stock Loan's total revenue during the relevant 
period. 

(See Order on Stipulations) 

• Johnson Testimony 

Q: Are you aware, Mr. Johnson, that the SEC alleges in this lawsuit that the reason Penson was 
violating Rule 204 was for a profit motive? Have you heard that? 
A: Yes. 
Q: What do you think about that? 
A: I think it's bull crap. 
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Q: In your view, was there material economic benefit to Penson for the conduct they're alleged to 
have committed with respect to Rule 204? A: I think what you're saying is, was it worth it if we 
broke the rule. No. We wouldn't-- we didn't do the rule because we didn't understand how to do 
it. We did not do it for money. 

(Hearing-Day 2, 539:23-540:11, Oct. 28, 2014) 

44. Stock Loan did not attempt to borrow shares before market open T+6 to close-out 
fails to deliver caused by long sales of loaned securities. 

a. 	 Response: Dispute- accuracy of statement. 

b. 	 Counterstatement: On some occasions, Stock Loan did attempt to borrow or 
buy in shares before market open T+6 to close-out fails to deliver caused by long 
sales of loaned securities. 

c. 	 Support: 

• 	 Johnson Testimony 

Q Sure. Maybe I'll ask you more broadly. From 2008 to 2011, when on T6 did Stock Lending 

buy in to close out fails to deliver? 

A I think we bought in in the morning and then throughout the day. 

Q OnT+6? 

A Yes. 


(Hearing-Day 2, 515:9-15, Oct. 28, 2014) 

• De La Sierra Testimony 

Q Now, I believe there was a time when Stock Loan did begin trying to borrow before the 
morning ofT+6, is that right, to 
A I believe-

A 	 -- there was a few times where it was attempted. 

(Hearing, Day 1, 306:14-20, Oct. 27, 2014) 

45. If Stock Loan had decided to close-out fails on the morning ofT+6 by buying 
shares in its own proprietary account, as opposed to buying in the borrowing counterparty, that 
decision would have had to be approved at a very high level within PFSI because taking a 
proprietary position could expose the frrm to significant losses. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: De La Sierra and Wetzig testified that if Stock Loan had 
decided to close-out fails on the morning ofT+6 by buying shares in its own 
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proprietary account, as opposed to buying in the borrowing counterparty, that 
decision would have had to be approved by Mike Johnson or Phil Pendergraft 
because taking a proprietary position could expose the finn to significant losses. 

c. Suoport: 

• De La Sierra Testimony 

Q ... [I]f Stock Lending had bought in on Penson's own propriety account on the morning of 
T+6, is that something you think you would have had authority to do? 
A I would not have, no. 
Q Whynot? 
A Well, now you're taking proprietary positions in illiquid names, and that would have 
had to have been approved above me, probably above Mike Johnson. 
Q What's the risk with taking shares in proprietarily? 
A It's market risk. And, like I said, these are illiquid names, so any small movement -- or I'm 
sorry -- any trading of these could create large moves in stock price. And now you're 
proprietary-- I mean, we're not traders. We're Stock Loan. We're just-- we're agents. We're 
lending securities that are-- are inventory. 
Q I see. 
Help me understand. What is the risk, though, that -- if you hold it and the markets moves, so 
what? 
A Big -- large losses. 

(Hearing- Day 1, 228:6-229:2, Oct. 27, 2014) 

Q --discussion? Okay. And that discussion was in the context 

ofwhen you were talking about Rule 204 with Mr. Heinke; 

isn't that right? 

A Yes. 

Q Okay. And why would Penson buy in on their own propriety account? 

A If they wanted to be long of security. 

Q Okay. And how-- sorry. How does that fit in with Rule 204? 

A It doesn't. 

Q Okay. Would that be a-- a PFSI activity though-

A It would-
Q -- something your group would handle? 

A It would be PFSI. 

Q Okay. I think you said that that approval for that activity might have to go above -- above 

Mike Johnson 
A Yes. 

Q -- I believe is what you said? In fact, Phil would have to approve that activity, right? 

A You would probably go to Phil. 


(Hearing-Day 1, 307:2-25, Oct. 27, 2014) 

• Wetzig Testimony 
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Q Well, why couldn't Stock Loan or Penson just buy those positions in? 

A That wouldn't have been my decision. 

Q Pardon? 

A That would not have been a decision that I could have made. 


A If they would have told me to close-out, I would have closed out That was not my decision 

to make. 

Q Whose decision was it? 

A That would be Mike Johnson, Senior Vice President of Stock Loan. 

Q So he was in there telling you how to make every decision on your management job? 

A No. He was not telling me how to make every decision, but taking a large dollar position 

on proprietary trading would have gone to him. 

Q So you would have had to clear a 204 buy-in through Mike Johnson? 

A Yes, that is correct 


(Hearing- Day 2, 395:3-396:14, Oct 28, 2014) 

Q And one of the things you said, if I heard you right, is that something about taking a large 

dollar position on a proprietary trade wasn't something you would have authority to do. Do you 

recall that? 

A Yes, sir, I do. 

Q What did you mean by that? 

A That wouldn't have been my decision to make, to buy ourselves in on one, on T+6, without 

any coverage. 

Q Whynot? 

A Because we would have large market risk exposure if we were to buy ourselves in. It 

would be long, that security. 

Q Large market risk and exposure. And ifyou're long on a security with large market risk 

and exposure, what -- what does that risk mean in real world terms? 

A So depending on the change in the stock price, you can essentially lose a lot ofmoney very 

quickly. 


(Hearing- Day 2, 425:6-425:22, Oct 28, 2014) 

46. It was not typical for PFSI to buy stock in its proprietary account 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Wetzig agreed that it was not typical for PFSI to buy stock in 
its proprietary account. 

c. 	 Support: 

• 	 Wetzig Testimony 

Q And was it not typical for Penson to buy positions in its proprietary account? 
A That is correct. 
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I(Hearing- Day 2, 425:23-425:25, Oct. 28, 2014) 

47. Had PFSI Stock Loan been buying in for PFSI's proprietary account at market-open 
T +6, that is something that would have been a big deal and a topic ofconversation at the fmn. 

a. Resoonse: Dispute  accuracy of statement. 

b. Counterstatement: Wetzig testified that had PFSI Stock Loan been buying in for 
PFSI's proprietary account at market-open T+6, that is something that would have 
been a fairly big deal and a topic ofconversation at the fmn. 

c. Suooort: 

• Wetzig Testimony 

Q Would it have been, in your view, a-- a big deal if Penson started buying itself in on T+6 in 

its proprietary account? 

A I think it would have been a fairly big deal. 

Q You think you would have had to go -- I think you said this. But you would have had to go 

up the chain, correct? 

A Yes, sir, that is correct. 

Q And it's something, in your view, people at the finn would have been talking about, that's 

something Penson was doing? 

A Absolutely. 


(Hearing- Day 2, 426:1-426:12, Oct. 28, 2014) 

48. Buying in a borrowing counterparty allowed PFSI to pass the risks involved without 
taking a proprietary position along to the counterparty. 

a. Response: Dispute  accuracy of statement. 

b. Counterstatement: De La Sierra testified that executing buy-ins at the end of the 
day on T+6 allowed PFSI to pass certain losses along to the customer or 
counterparty. 

c. Support: 

• De La Sierra Testimony 

Q ... What is the risk, though, that-- if you hold it and the markets moves, so what? 
A Big -- large losses. 
Q Large losses. 
Why wasn't that a risk when you were doing your buy-ins at the end of the day on T+6? 
A Because those ou ass alon to our customer or to the counte a 
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I{Hearing- Day I, 228:25-229:3, Oct. 27, 2014) 

49. Prior to the implementation ofRule 204T, PFSI issued recalls for stock that it had 
loaned out, but was now needed to fulfill a settlement obligation, on T+3. Based on PFSI's recall 
letter, as well as the terms of the MSLA, the borrowing counterparty had until the end of the 
third business day after receiving the recall (i.e., until the end of the day on T+6) to return the 
shares. If they did not return the shares by the end of the day on T+6, at that point PFSI would 
buy the counterparty in. 

a. 	 Response: No dispute. 

50. Stock Loan personnel, including Mike Johnson, understood that Rule 204 required 
close-outs of fails to deliver related to long sales of loaned securities at market-open T+6. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 41 and 70 previously stipulated to by all parties and there is no basis for a 
separate or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 4I and 70 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 4I 

FOF41. 	 Michael Johnson, the Senior Vice President of Stock Loan, was an associated 
person of Penson. He had primary authority and responsibility within Stock Loan 
for its operational practices and for the Department's WSPs, which WSPs were 
incorporated into Penson's WSPs. The Senior Vice President of Stock Loan knew 
that Rule 204T(a)/204(a) required Penson to close out CNS failures to deliver for 
long sales, including long sales of loaned securities, by market open T +6. From 
October 2008 through November 20 II, the Senior Vice President of Stock Loan 
knew Penson was at times violating Rule 204T(a)/204(a) in connection with long 
sales of loaned securities. 

(See Order on Stipulations; Hearing, Day IO, 2427:I5-2428:4, Nov. 7, 20I4) 

• Stip. FOF 70 

FOF 70. 	 Members of Penson's Stock Loan Department at all times knew that Rule 204T or 
204 required them to close out all long sale transactions by market open at or 
before market open on T+6. 

(See Order on Stipulations; Hearing, Day IO, 2505:I-4, 7-9, Nov. 7, 20I4) 
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51. When 204T was implemented, PFSI Stock Loan initially attempted to close-out 
fails to deliver related to long sales of loaned securities on the morning ofT+6. However, 
because the recall had not been issued until T+3, the counterparties would not accept the buy-in 
on the morning ofT+6, and instead insisted that they had until the end of the day on T +6 to 
return the borrowed shares. 

a. 	 Response: No dispute, although the Division's statement is redundant ofStip. 
FOF 10 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 10 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 10 

FOF 10. 	 Stock Loan initially attempted to comply with Rule 204T for long sales of loaned 
securities by recalling loans at the account level on T + 3 and buying in the 
borrowers at market open T +6. However, because the MSLA gave the borrowers 
three full days (until close-of-business T +6) to return the shares, the borrowing 
counterparties pushed back against Penson's attempted market-open T +6 buy ins. 

(See Order on Stipulations; Hearing, Day 10,2308:6-9, 7-9, Nov. 7, 2014) 

52. Stock Loan determined that it would not close-out fails to deliver related to 
securities that had been loaned until the end of the day on T+6, at which time it would buy-in the 
counterparty. 

a. 	 Response: Dispute- The Division's statement is redundant of Stip. FOF II 
previously stipulated to by all parties. Stip. FOF II reflects a more accurate 
recitation of the testimony and evidence set forth at trial. Alternatively, the 
statement is inaccurate given testimony from both Johnson and De La Sierra 
contradicts the Division's statement. 

b. 	 Counterstatement: Stip. FOF 11 as set forth below. 

1. 	 In the alternative, the Division's Prop. FOF should state as follows: 

On some occasions, Stock Loan did attempt to borrow or buy in shares 
before market open T +6 to close-out fails to deliver caused by long sales 
of loaned securities. 

c. 	 Support: 

• 	 Stip. FOF 11 

FOF 11. 	 At least on some occasions, Stock Loan allowed CNS failures to deliver resulting 
from long sales of loaned securities to persist beyond market open T+6. At least 
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on some occasions, Stock Loan personnel did not take steps, such as purchasing 
or 	borrowing securities, in order to close out Penson's CNS failure-to-deliver 
position. 

(See Order on Stipulations; Hearing-Day 10,2315:11-19, Nov. 7, 2014) 

• 	 Johnson Testimony 

Q Sure. Maybe I'll ask you more broadly. From 2008 to 2011, when on T6 did Stock Lending 

buy in to close out fails to deliver? 

A I think we bought in in the morning and then throughout the day. 

Q OnT+6? 

A Yes. 


(Hearing-Day 2, 515:9-15, Oct. 28, 2014) 

• De La Sierra Testimony 

Q Now, I believe there was a time when Stock Loan did begin trying to borrow before the 
morning ofT+6, is that right, to 
A I believe-

A 	 -- there was a few times where it was attempted. 

(Hearing, Day 1, 306:14-20, Oct. 27, 2014) 

53. Mike Johnson knew that Stock Loan was not closing out fails to deliver at market 
open T+6. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 41 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 41 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 41 

FOF 41. 	 Michael Johnson, the Senior Vice President of Stock Loan, was an associated 
person of Penson. He had primary authority and responsibility within Stock Loan 
for its operational practices and for the Department's WSPs, which WSPs were 
incorporated into Penson's WSPs. The Senior Vice President of Stock Loan 
knew that Rule 204T(a)/204(a) required Penson to close out CNS failures to 
deliver for long sales, including long sales of loaned securities, by market 
open T+6. From October 2008 through November 2011, the Senior Vice 
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President of Stock Loan knew Penson was at times violating Rule 
204T(a)/204(a) in connection with long sales of loaned securities. 

(See Order on Stipulations; Hearing-Day 10, 2427:15-2428:4, Nov. 7, 2014) 

54. As head ofPFSI Stock Loan, Mike Johnson ultimately made the decision that 
Stock Loan would not close-out fails to deliver until the afternoon ofT+6. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Wetzig testified that Mike Johnson developed the procedure by 
which PFSI would not close-out until the afternoon ofT+6. 

c. 	 Support: 

• 	 DeLaSierra Testimony 

Q I want to take a little bit of a tangent and just ask you if Stock Lending had bought in on the 

Penson's own propriety account on the morning ofT+6, is that something you think you would 

have had authority to do? 

A I would not have, no. 

Q Whynot? 

A:Well, now you're taking proprietary positions and illiquid names, and that would have 
had to have been approved above me, probably above Mike Johnson. 

Q 	 Okay. And why would Penson buy in on their own propriety account? 
A 	 If they wanted to be long of security. 
Q 	 Okay. And how-- sorry. How does that fit in with Rule 204? 
A 	 It doesn't. 
Q 	 Okay. Would that be a-- a PFSI activity though-
A 	 It would-
Q 	 -- something your group would handle? 
A 	 It would be PFSI. 
Q 	 Okay. I think you said that that approval for that activity might have to go above
above Mike Johnson -
A 	 Yes. 
Q -- I believe is what you said? In fact, Phil would have to approve that 
activity, right? 

A You would probably go to Phil. 

(Hearing- Day 1, 228:6-15, 307:7-25, Oct. 27, 2014) 

• Wetzig Testimony 

Q So who developed Stock Loan's practices and procedures for closing out 204 -- for closing 

out long sales of loan securities for 204 purposes? 

A From my knowledge, it would be Mike Johnson. 


36 




Q And the practice then was -- was Rudy De La Sierra or Mike or Brian Hall ever -- do you 

know if they had any role in it? 

A Maybe a minimal role at the end of the day. Mike was the guy in charge and the guy who 

ultimately told us what to do. 

Q So Mike Johnson developed the procedure by which you would not close-out until 

afternoon ofT+6? 

A Correct. 


(Hearing- Day 2, 389:11-389:23, Oct. 28, 2014) 

55. One ofthe pressure points in PFSI's relationships with its counterparties was 
around being bought in, because it could be a cost for the counterparty. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Wetzig testified that one of the pressure points in PFSI' s 
relationships with its counterparties was around being bought in, because it could 
be a cost for the counterparty. 

c. 	 Suooort: 

• 	 Wetzig Testimony 

Q Mr. Wetzig, when you were at Stock Lending, at Penson Financial Services, did you 

observe any pressure points on those relationships with other broker-dealers? 

A I did. 

Q What were those pressure points? 

A More so on when we were trying to buy them out. 

Q What do you mean by that? Explain why buying -

A So-
Q -- would be a pressure point. 

A -- we would recall the stock that we were loaning them, and they would essentially push 

back quite a bit when we tried to buy them out on that loan that they were not returning. 

Q Did they tell you why they were pushing back on a buy-in? 

A Normally, it was because their customer had already covered the trade. 

Q And why --just help us understand. Why would a broker-dealer care ifyou were buying 

them in? 

A Because they had a client on the other side of that trade. So if they -- ifyou essentially 

buy-in a broker-dealer, you're closing out their customer's trade -
Q Is there-
A --or the-
Q I'm sorry. I didn't mean to talk over you. I was going to ask, is there cost to that broker

dealer, of you buying them in? 

A That would depend if they could -- if their customer had not covered the trade amount, they 

could just pass the price directly to the customer. If the trade has already been closed out, that 

broker would be -- or the customer would be long in the shares once they got bought in. 
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I (Hearing- Day 2, 358:9-359:18, Oct. 28, 2014) 

56. Maintaining relationships with PFSI's counterparties was extremely important to 
PFSI's business model. Without those relationships, PFSI would likely have gone out of 
business. 

a. 	 Response: Dispute - accuracy of statement. The Division's statement 
mischaracterizes the nature and scope of the testimony. 

b. 	 Counterstatement: Wetzig testified that maintaining relationships with PFSI's 
counterparties was extremely important. He testified that without those 
relationships, PFSI would not have been able to cover trades, borrow securities, or 
loan securities to make revenue, which he assumed would cause PFSI to go out 
ofbusiness. 

c. 	 Support: 

• 	 Wetzig Testimony 

Q Earlier, when you were discussing the mechanics of Stock Lending and who you would 

loan or borrow shares from, I thought I heard you say something like there were -- there were 

big guys like Citigroup. Do you recall that? 

A Ido. 

Q Help us understand what that means. Where did Penson fit in the world of broker-dealers, 

and was it a big guy, small guy? 

A So while we were considered big by clearing firm standards, we were kind of an asset size, 

a lot smaller than, obviously, the Citigroups and Goldman Sachs and the Ameritrades and those 

types ofbroker-dealers that we were doing business with. 

Q Were the relationships with those broker-dealers important to Penson Stock Lending? 

A They were extremely important. 

Q Why? 

A Ifwe did not have those relationships, we could not go out and borrow. We could not 

borrow or lend securities to perform stock lending. 

Q Whynot? 

A If we couldn't go out to -- they could essentially quit doing business with us and shut us off. 


(Hearing- Day 2, 357:10-358:8, Oct. 28, 2014) 

Q You may have said this, and I apologize: But if Penson Financial Services dido 't have 
these relationships with the broker-dealer, what-- what would happen? 
A We probably would have -- we wouldn't have been able -- we wouldn't have been able to 
cover trades. We wouldn't have been able to borrow securities. We wouldn't have been able 
to loan to make revenue. So at some point, I would assume that the firm would have gone 
out of business. 

(Hearing- Day 2, 360:13-360:22, Oct. 28, 2014) 
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57. Nothing in Rule 204T or Rule 204 allowed PFSI to delay its close-out until the end 
of the day on T+6 based on the terms ofPFSI's recall letter or the terms of the MSLA. 

a. 	 Response: Dispute - accuracy of statement. The Division's statement 
mischaracterizes the nature and scope of the testimony and calls for a legal 
conclusion. 

b. 	 Counterstatement: De La Sierra testified that, to his knowledge, nothing in 
Rule 204T or Rule 204 stated that PFSI could delay its close-out until the end of 
the day on T+6 based on the terms ofPFSI's recall letter. 

c. 	 Support: 

• 	 De La Sierra Testimony 

Q You talked about the recall letters stating that they had all day on T6. Was there anything 

in the rule that said that, to your knowledge? 

A No. 


(Hearing- Day I, 227:1-227:4, Oct. 27, 2014) 

58. The MSLA and PFSI' s recall letter were specific to the date the recall was issued, 
rather than the date the trade was executed, meaning that if a recall was issued on, for example, 
T+2, the borrower would have three full business days, or until the end of the day on T+5, to 
return the shares. 

a. 	 Response: Dispute - accuracy of statement and unclear as stated. 

b. 	 Counterstatement: Pursuant to the MSLA and PFSI's standard recall letter, the 
date on which PFSI was permitted to buy in a customer was specifically tied to 
the date PFSI issued a recall notice as opposed to the trade execution date, 
meaning that ifPFSI issued a recall notice on, for example, T+2, the borrower 
would have three full business days, or until the end of the day on T+5, to return 
the shares. 

c. 	 Support: 

• 	 Wetzig Testimony 

Q Now, I want to make sure something is clear for the record. The MSLA that you're talking 

about, does it talk about on what T date you can close-out a loan or is it specific to when you 

issued the recall? 

A It is specific to when you issue the recall. 

Q So hypothetically, help us understand this. IfPenson had issued a recall on T+1, when 

could -- under the Master Securities Lending Agreement, when could you buy-in a customer? 

A On T +4, if we would have issued on T + 1. 

Q All right. And the same thing, ifPenson had issued the recall on T+2, when could it have 
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recalled -- bought in a customer? 
A We could bought in a customer on T +5. 

(Hearing- Day 2, 369:7-369:20, Oct. 28, 20I4) 

59. In approximately the fall of20II, Stock Loan became aware of a provision in Rule 
204' s adopting release that suggested that compliance with Rule 204 could be achieved by 
issuing recalls of loaned stock on T+2. 

a. 	 Response: Dispute- accuracy of statement. The Division's statement 
mischaracterizes the nature and scope ofthe testimony. The Division's statement 
regarding Rule 204 compliance is unsupported by testimony of its own expert 
witness. 

b. 	 Counterstatement: De La Sierra testified that, in approximately the fall of 20II, 
Stock Loan became aware offootnote SS of Rule 204's adopting release. 

c. 	 Support: 

• 	 De La Sierra Testimony 

Q ... What did Stock Lending do in the fall of20II? 

A Once we became aware of the Footnote SS, we started working with Sendero to -- to have 

some visibility into future settlement. That way we could accurately send recalls out on T2. 


(Hearing- Day 1, 247:19-247:24, Oct. 27, 20I4) 


• Harris Testimony 

Q My question was, it is a violation if you do not recall on T+2; is that a true or false 

statement? 

A It is a violation if you do not -- that's a false -- I hate these negatives, the double negative 

stuff. Let me just -
Q I'm happy for you to rephrase it in a way that it makes sense. 

A As I stated before, the rule does not require that you recall on T+2. Accordingly, if you 

don't recall on T+2, you haven't violated any rule. 

Q Did you hear testimony during this trial from some witnesses who believed that the rule 

was you must recall on T+2? 

A Yes, I did. 

Q Did that surprise you? 

A I recognized that it was mistaken. 

Q It was confused? 

A No. I recognized that the witness was 

mistaken. 


(Hearing-Day 4, III5:2-20, Oct. 30, 20I4) 
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60. At that time, Stock Loan reprogrammed its Sendero system to issue recalls on T+2, 
which allowed it to comply with both Rule 204 and the MSLA. By recalling on T + 2, Stock 
Loan could buy-in a counterparty three days after the recall, or at the close ofbusiness on T+S, 
and still close-out the fail to deliver before market-open T+6. The re-programmed system was 
extremely accurate in allowing Stock Loan to recall shares that were going to be in a fail 
position. 

a. 	 Response: Dispute - accuracy of statement. The Division's statement 
mischaracterizes the nature and scope of the testimony. The Division's statement 
regarding Rule 204 compliance is unsupported by testimony. Contradicting 
testimony provided by Harris. 

b. 	 Counterstatement: De La Sierra and Wetzig testified that in the fall of2011 
Stock Loan reprogrammed its Sendero system to issue recalls on T+2. Stock 
Loan believed that if they recalled on T+2 it would cure the conflict between 
Rule 204 and the MLSA. By recalling on T+2, Stock Loan could buy-in a 
counterparty three days after the recall, or at the close ofbusiness on T+S, and 
still close-out the fail to deliver before market-open T +6 .. The re-programmed 
system was extremely accurate in allowing Stock Loan to recall shares that were 
going to be in a fail position. 

c. 	 Support: 

• 	 Harris Testimony 

Q My question was, it is a violation if you do not recall on T+2; is that a true or false 

statement? 

A It is a violation ifyou do not -- that's a false -- I hate these negatives, the double negative 

stuff. Let me just -
Q I'm happy for you to rephrase it in a way that it makes sense. 

A As I stated before, the rule does not require that you recall on T+2. Accordingly, if you 

don't recall on T + 2, you haven't violated any rule. 

Q Did you hear testimony during this trial from some witnesses who believed that the 

rule was you must recall on T+2? 

A Yes, I did. 

Q Did that surprise you? 

A I recognized that it was mistaken. 

Q It was confused? 

A No. I recognized that the witness was 

mistaken. 


(Hearing-Day 4, 1115:2-20, Oct. 30, 2014) 

• De La Sierra Testimony 

Q At some point in time, did Penson Stock Lending do anything to begin recalling on T+2? 
A Yes, we did. 
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Q Describe that process for us. When did that occur? 

A It would have been in the fall of2011. 


Q ... What did Stock Lending do in the fall of2011? 

A Once we became aware of the Footnote 55, we started working with Sendero to-- to have 

some visibility into future settlement. That way we could accurately send recalls out on T2. 

Q And -- and was Stock Lending able to reprogram Sendero to have visibility into future 

settlements? 

A Yes. 

Q How accurate was it? 

A It was extremely accurate. From all our testing, most of the -- the fails that occurred from 

that were -- were not accurate, were not legitimate. They were based on a glitch. But we were 

recalling our-- for our fails on-- very accurately. 


(Hearing- Day 1, 247:5-248:9, Oct. 27, 2014) 

Q ... I think you also said that recalling on T2 enabled Penson t~ do recalls and handle 

the tensions with the Master Securities Lending Agreement. Am I summarizing accurately? 

A That's correct. 

Q Explain that, just so we understand. 

A So by recalling on T2, now we were within the timelines of our recall letter. We could 

close-- we could close-out the security at the afternoon ofT5 or, if need be, open it as T6 and-

because our counterparties would accept these buy-ins. 


(Hearing- Day 2, 333:8-333:20, Oct. 28, 2014) 

• Wetzig Testimony 

Q Did there ever come a point in time where Sendero was reprogrammed to change when that 

recall was happening? 

A Yes. 


(Hearing- Day 2, 372:25-373:3, Oct. 28, 2014) 

Q Do you recall how the reprogramming worked? I mean, what happened? What -- what did 

you do to reprogram Sendero? 

A So our programmer, Matt Battaini, programmed Sendero so that we could see what we 

needed to recall on T+2 instead ofT+3. 


(Hearing- Day 2, 373:7-373:12, Oct. 28, 2014) 

Q Now, once Sendero was reprogrammed to recall on T+2, did you still have issues with your 

counterparties pushing back and citing the MSLA? 

A Very little. 

Q And -- and why was that? Why did that resolve that problem? 

A Now that we were recalling on T2, we could buy-in at the end of the day T5. 
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I{Hearing- Day 2, 374:21-375:3, Oct. 28, 2014) 

61. The reprogramming of Sendero was done in house, and took approximately one 
week. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Wetzig recalled the reprogramming of Sendero was done in 
house, and took approximately one week. 

c. 	 Support: 

• 	 Wetzig Testimony 

Q Mr. Wetzig, did you have an understanding ofhow Sendero was reprogrammed? 

A Yes, I did. 

Q How did you gain that understanding? 

A Our programmer, Matt Battaini, who worked with us in Stock Loans. It was known that he 

programmed Sendero so that we could see what we needed to recall on T+2. 

Q All right. Do you recall how long it took Matt, Mr. Battaini, to reprogram Sendero? 

A It wasn't very long. I would say, maybe, a week. 


(Hearing- Day 2, 373:25-374:11, Oct. 28, 2014) 

62. No one from compliance alerted Stock Loan to the provision in Rule 204's adopting 
release that suggested issuing recalls on T+2. 

a. 	 Response: Dispute- misleading and inaccurate statement; contrary testimony. 

b. 	 Counterstatement: The Compliance department gave sufficient guidance to Stock 
Loan on how to comply with Rule 204. Rule 204 does not require recalls on T+2 
and a failure to recall on T+2 does not violate Rule 204. 

c. 	 Support: 

• 	 Harris Testimony 

Q My question was, it is a violation if you do not recall on T+2; is that a true or false 
statement? 
A It is a violation if you do not -- that's a false -- I hate these negatives, the double negative 
stuff. Let me just -
Q I'm happy for you to rephrase it in a way that it makes sense. 
A As I stated before, the rule does not require that you recall on T+2. Accordingly, if you 
don't recall on T+2, you haven't violated any rule. 
Q Did you hear testimony during this trial from some witnesses who believed that the rule 
was you must recall on T+2? 
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A 	 Yes, I did. 
Q 	 Did that surprise you? 
A 	 I recognized that it was mistaken. 
Q 	 It was confused? 
A 	 No. I recognized that the witness was mistaken. 

(Hearing-Day 4, 1115:2-20, Oct. 30, 2014) 

• 	 Stip. FOF 59 ("For the alleged violations ofRule 204 for long sales of loaned 
securities in this case, the Division of Enforcement is not alleging that a 
failure to recall on T+2 or failure to close out at any time prior to market open 
ofT+6 is a violation"). 

• 	 Ex. 348 (Delaney circulated Rule 204 notice and analysis) 

44 




From: Tom Delaney 
Sent Mon 8/1012009 3:30:51 PM 
Importance: Normal 
Subject; Adoption of Reg SHO Rule 204. 
MAil_RECEJVED : Mon 8/1012009 3:30:51 P M 

All-

I wanted to send you all a quick note to reinforce recent SEC action with respect to short sales. 
On July 27, the SE C adopted Rule 204 ofRegulation SHO (previously known as 204(t)), making 
permanent the interim rule imposing close-out requirements on short sales. As adopted, Rule 
204 requires that broker-dealers close out most fail positions at the beginning of the first 
settlement day following the Settlement Date, generally T+4. Broker-dealers that do not close 
out fail posi tions in accordance with Rule 204 become subj ect to a "borrowing penalty" until the 
broker-dealer purchases securities to close out the fai l pos ition and the purchase clears and 
settles at a registered clearing agency. 

A broker -dealer has until the third settlement day following settlement date (T+6) to close out 
the fail position without becoming subject to the borrov.ring penalty if: (1) the broker-dealer can 
demonstrate on its books and records that a fail position resulted from a long sale; or (2) the fail 
position is attributable to bona fide market-making activities bycegistered market makers, 
options market makers, or other market makers obligated to quote in the over-the-counter 
market 

The final rule did include some modifications from 204(t). Specifically: 

(1 ) Early Close Outs Usin g P re-Fail Credits. Rule 204 continues to permit early close outs 
through the use of so called " Pre-Fail Credits." However, Rule 204 now provides that a broker
dealer may use either purchases or borrows to obtain the Pre-Fail Credits, rather than being 
limited to purchases. In addition, Rule 204 provides that a broker-dealer is only required to 
obtain Pre-Fail Credits to cover its open fai1 position, rather than having to cover the entire 
amount of its open short position; 

(2) Using Borrowed Shares to Close Out Fail Position s . As noted above, Rule 204 
continues to allow broker-dealers until T+6 to close out a fail position without becoming subj ect 
to the borrowing penalty if the fa il position results from long sales or from bona fide market 
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making activity. However, broker-dealers now may eilher borro\v or purchase securities to close 
out those fail positions. rather than being limited to purchases; 

(3) Allowing Extended Close Out Period for All "Deemed to Own" Securities. Rule 
204 incorporates the provision of Rule 204T stating lhat fail positions resulting from sales of 
securities pursuant to Rule 144 under the Securities Act of 1933 must be closed out by no later 
than the beginning of regular trading hours on lhe 35th consecutive calendar day following 
Settlement Date. However , Rule 204 e.xtends the application of that time frame beyond Rule 144 
securities to al15ecurities that a person is "deemed to ow11" pursuant ro Rllle 200 ofRegulation 
SHO and that such person intends to deliver as soon as all restrictions on delivery have been 
removed; and 

(4) Explicit Prohibition on Sham Close Outs. Rule 204 now inchldes specific language to 
provide that a broker-dealer will not be deemed to have fulfilled the requirements ofRule 204 
where the broker-dealer enters into an arrangement with another person to purchase or borrow 
securities as required by Rule 204, and the broker-dealer knows or has reason to know that the 
other person will not deliver securities to settle tlle purchase or borrow. 

Please feel free to distribute among team members as appropriate. Ifyou have any questions or 
comments, please do note hesitate to call me. 

Thanks, 

Tom 

www.penson.com 

• Ex. 384 (re Reg SHO tra ining) 
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To: Tom 
Cc: Holly 
From: Doug 
Sent: Fri 71912010 3:44:53 PM 
lmportanoe: Normal 
Sli>ject: RE: Reminder: Upcoming Weblnars 
MAJ L_RECEIVED: Fri 7/9.'2010 3:44:53 PM 

Please let me know if you have any additions, bu1 l think that the following should be in 
attendance: 

Brian Gover 

Summer Poldrack (Buy-ins) 

Angel Beeson (Buy-ins) 

Tracie Pittman (Buy-ins) 

Craig Hughes (Buy-ins) 

Brandon Carter (Buy-ins) 

Brian Hall & whoever he wants to bring from Stock Loan 

Jimmy Glasgow, Jeff Wilhelm & whoever they want to bring from Trading 

Todd Boppell 

Doug Gorenflo 

Senior Comphance Officer. :\.'vfl... ~vlanager 

From: Tom Delaney 
Sent: Friday, July 09, 2010 10:33 AM 
To: Doug Gorenflo 
Cc: Holly Hasty 
Subject: FW: Reminder: Upcoming Webinars 

Do you want to see if you can get a training center room and invite key participants to participate 
in the Reg-SHO training? 
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• Ex. 397 (fo rwarding tips on fails to deliver) 

From: Tom D elaney 
</O=PENS ON/OU=PENDALO I /CN=RECIPIENTS/CN =TDELANE\'"> 

Sent: Stmday. September 2 1. 2008 7:45 PM 

To: Bill Yancey 
</O=PENSON/OU=PENDi\ LOI/CN=RECIPIENTS/CN=BYancey>: Phil 
Pendergraft 
</O=PENSON/OU=PENDALOI/CN=RECIPIENTS/CN=PPenderg>: Jo!Ul 
Kem1y </O=PENSON/OU=PENDALO 1/CN=RECIPIENTS/CN=JKellliey>: 
M ike JolUlson 
<IO=PENSON/OU=PENDALOI/CN=RECIPIENTS/CN =Mjohnson5226939S 

Subj ect: SEC "tips·• on a\·oiding fa ilures to deli,·er... 

l ~ors Provide "Tips" for Broker
Dealers on Avoiding Failures to 
Deliver Securities 

The Sta ff of the SEC's Division of Trading and r-l arkets and the Office of Compliance 
I nspection s and Examinat ions, along with FINRA and NYSER are pro viding the followi ng 
informat ion t o assist broker -dealer firms in preve nting fa ilures to deliver secur ities. 
Fir ms conducting short sales ar e encouraged to consider pract ices to prevent delive1y 
failures inclu dinq for exam le: 

• Ex. 41 3 (regarding Rule 204 training) 
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From: Eric Alaniz 
<IO=PENSO)l"/OU=PENDALOl/CN=RECIPJE)ITS/CN=EAL.t\NIZ> 

Sent : Thmsday. June .2 ~. 2010 3:34 PM 

To: Tom D elaney 

Subject: Reg-E d for Reg SHO 

Tom. 

After reYiewing the description of the Reg SHO finu element training it is a perfect educational 
tool for any required indh·idual. It ~'Pecifically coYers Rule 20-l requirements to promptly 
purchase or borrow securities to deliYer on long and short sa les. This will definitely work. 

Eric 

Erir Alaniz 1Comphan ce Offica . Comp h;mcr IJ<:p;utmr nt 

\\'\\'w.penson.com 

Building the Brut Clearing and Exsrwlan S4n ·Jres Flmt /11 til~ IT"arid 

• Del aney Testimony 

Q : You have Exhibit 378 in your binder. Do you see that document? 
A: I do. 
Q: And what is that? 
A: That' s a n e-mail from Mark Fitte rma n, a n attorney for Morgan Lewis, sent to me on 
Thursd ay, February 1Oth, 2011; subj ect, attorney-client priv ileged communication, Reg SHO. 
Q: If you could go back to the first e-mail in this chain. Who is tha t e-mail from and who is it 
to? 
A: The first e-mail is to Andy Kos low, with a copy to Holly Hasty, from me. 
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Q: And if you were to look at -- so I think two of the last three paragraphs there, the second
to-last and third-to-last paragraphs, does that - does that describe this dispute that you 
had with Mr. Johnson? 
A: The last three? It that what you said? 
Q: Yeah, on Page 3 of this document. Does that describe the dispute? 
A: Yes. I think that describes the dispute, yes. 
Q: And accurately, as far as you're concerned? 
A: Yes. 
Q: All right. And you sent that to Mr. Koslow, the general counsel? 
A: I did. 
Q: And then did you send it on after that to the attorneys at Morgan Lewis? 
A: I did. 

(Hearing-Day 5, 1310:4-1311:6, Oct. 31, 2014) 

• Alaniz Testimony 

Q... All right. Now, you went over this quickly with Ms. Atkinson, but when you first met 
with Stock Loan, who was there? 
A Rudy De La Sierra and Brian Hall. 
Q Okay. And in the first meeting with them, did you discuss the rule? 
A I discussed my interpretation of the rule. 
Q And what did you tell them that you - you understood the rule to require? 
A I understood the rule to require if there were any fails ofT+4 or T+6, that the position 
in question must be bought in at -- prior or at market open. 
Q Okay. I don't want to belabor it too much, but fails would be a situation where there was-- a 
security was supposed to be delivered to CNS -
A Correct. 
Q -- and for whatever reason, it wasn't? 
A Correct. 
Q And had to be bought in? Or was buying in the only way to cure a fail, to the best ofyour 
recollection? 
A Buy in borrow the shares. 
Q Okay. And you told them that needed to be done at or prior to market open on T+6 or T+4; 
is that correct? 
A Correct. 
Q And T +4 deals with short sales? 
A Correct. 
Q T +6 the long sales? 
A Correct. 
Q Okay. Did they -- and I guess you can talk about them individually or as a group. Did either 
of them mention to you a different interpretation? 
A No, they did not. Brian Hall was silent. Rudy De La Sierra indicated that that was not his 
interpretation ofthe rule. 
Q Okay. What did he tell you his interpretation was? 
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A He did not. He just stated that my interpretation was not the correct interpretation. So at 

that point, so there wouldn't be any, I guess, head butting or trying to, I guess, to avoid any type 

ofconfusion, I let them take the rule with them. I told them to read it, sleep on it, and the next 

day we would reconvene and we would decided what -- what they thought the understanding of 

the rule was. 

Q Okay. So did that happen? 

A Yes. 

Q That next day meeting, what happened? 

A The next morning, I was called up. I can't remember who called me up. I met with Brian 

Hall, Rudy De La Sierra, and they brought in Matt Butane and I went over with Doug Gorenflo. 

And as soon as we arrived, I asked them if they had time to read the rule. And they said yes, 

and they did confirm that my interpretation of the rule was correct. 

Q Okay. At any point during that meeting, did they tell you that they -- that their operations 

were inconsistent with your interpretation of the rule? 

A No. 


(Hearing- Day 3, 750:5-752:14, Oct, 29, 2014) 

• 	 Stip. FOF 70 ("Members of Penson's Stock Loan Department at all times 
knew that Rule 204T or 204 required them to close out all long sale 
transactions by market open at or before market open on T +6"). 

63. Delaney told conflicting stories about his knowledge and conduct in this case. 

• Response: 	Dispute- accuracy of statement. The Division's statement also 
constitutes impermissible argument. See Post-Hearing Order~ 5(c). 

• Counterstatement: Delaney's testimony has been consistent with honest 
recollection of events informed by increasing preparation, review of 
contemporaneous documents, and greater understanding of the questions asked. 

• Support: See responses below. See also Delaney's Response to Division's FOF 63. 

a. For instance, Delaney originally testified that he never knew about Stock Loan's 
practice ofRule 204 violations. Next, he admitted in his Wells submission that he knew Rule 
204 close out issues might begin with Stock Loan. Finally, Delaney testified that he did learn of 
Stock Loan's practice of Rule 204 violations, but only when he saw the March 2011 letter to 
FINRA disclosing Stock Loans' violations to regulators. 

• 	 Response: Dispute - accuracy of the statement; contrary evidence in record; 
not supported by Division's citations to the record. Reliance on Wells 
submission is misplaced. Division's statement also constitutes impermissible 
argument. See Post-Hearing Order~ 5(c). 

• 	 Counterstatement: Delaney was not aware of Stock Loan's Rule 204 
violations until March 2011. His trial testimony is consistent with his 
investigative testimony. 
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• 	 Support: 

o 	 See Court Order, Admin. Proc. Rulings Release No. 2220 (Jan. 15, 
2015) ("Jan. 15,2015 Order") (finding that the Wells Submission of 
Respondent Delaney will not be relied on in deciding any claims or 
defenses). 

o 	 Delaney Testimony 

Q: Prior to you seeing that FINRA exam response that we showed in Exhibit 89 a moment ago, 

had you ever had a conversation with anyone at Penson that left you with the understanding that 

Stock Loan wasn't closing out long sales of securities they had out on loan? 

A No. 


(Hearing-Day 5, Delaney, 1307:9-14, Oct. 31, 2014) 

• Johnson Testimony 

Q And let me ask you generally, and then we'll talk specifically. Was Mr. Delaney aware that 

those practices we just saw in Exhibit 89 were how Stock Loan was operated? 

A I don't know. 


(Hearing-Day 2, Johnson, 517:19-23, Oct. 28, 2014) 

• Exhibit 224 (Delaney Investigative Testimony) at pp. 90, 139 

Q Were you aware of any systemic or policy level decisions from the stock loan group that 

were contrary to the requirement to close out fails to deliver on long sales by the open market T 

plus 6? 

A Not systemic, no, sir. 


(Delaney, Tom- INV vol I, 90:12-90:16, Apr. 4, 2012) 

Q My question is for the stock loan department. During the time that you were the CCO of 

Penson Worldwide or PFSI, were you aware that the stock loan department had a policy of 

closing out Rule 204 close-outs after market? 

A I was not aware of that. 


(Delaney, Tom- INV vol I, 139:23-140:2, Apr. 4, 2012) 

• Exhibit 224 (Delaney Investigative Testimony) at pp. 489-490 

Okay. So was it in the course of drafting this March 20llletter to FINRA that you first 
learned that as a matter of ractice Stock Loan rou was not closin out fails-to-deliver of 
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long sales in accordance with Rule 204A? 

A It was in the process of making that response. Drafting the letter may have taken a couple 

ofdays. There would have been stuff in front of that. It could have been a couple of days but it 

was around-- generally around that time that I-- that I recall learning of this. 


(Delaney, Tom- INV vol III, 489:22-490:5, July 31, 2013) 

• 	 See also Delaney's Response to Division's FOF 63a. 

b. In addition, Delaney told conflicting stories about the March 2011 letter to 
FINRA (Exhibit 89), which finally disclosed Stock Loan's Rule 204 violations to regulators. In 
his original testimony he said that he did not recall being concerned about the disclosure. In 
contrast, he later testified that the disclosure was a big deal, and that the Compliance department 
was greatly alarmed by the disclosure. 

• 	 Response: Dispute- accuracy of the statement; contrary evidence in record; 
not supported by Division's citations to the record. The Division's statement 
also constitutes impermissible argument. See Post-Hearing Order~ 5( c). 

• 	 Counterstatement: Delaney was not aware of Stock Loan's Rule 204 violations 
until March 2011. He testified consistently that he felt he had an obligation to 
disclose the practice to the regulators. 

• 	 Support: 

A This was clearly -- this was clearly a -- a 
moment where the firm was self-reporting something that 
we in the Compliance department had had an 
understanding -- had -- that this activity was not 
occurring. So this was -- this was new information when 
we were being told that we were in compliance with this 
rule, and we were now disclosing this to our regulator. 
Q And did it cause you any concern that you were 
disclosing it to your regulator? 
A I don't know if it's concern that you're 
disclosing it to a regulator. At the end, you -- if this 
is what you do, and it's responsive to the regulator's 
query, that's-- that's what you do. You-- you tell the 
truth. You put it in there, and then you just deal with 
the consequences after. 

(Delaney, 1297:22-1298:11, Oct. 31, 2014) 

See also Delaney's Response to Division's FOF 63b. 
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c. Delaney also told conflicting stories about his escalation of Stock Loan's Rule 
204 violations to Yancey. He originally testified that he did not escalate the issue to Yancey. 
Next, in his Wells submission, he claimed that he raised the issue with Yancey "many times
both routinely and extraordinarily." Finally he testified, again, that he did not tell Yancey about 
Stock Loan's violations, even as he was authorizing disclosure of those violations to be made to 
regulators. 

• 	 Response: Dispute- accuracy of the statement; contrary evidence in record; 
not supported by Division's citations to the record. The Division's statement 
also constitutes impermissible argument. See Post-Hearing Order~ 5( c). 

• 	 Counterstatement: Delaney has testified consistently he never told Yancey of 
any Rule 204(a) violations by Stock Loan regarding long sales of loaned 
securities. 

• 	 Support: 

• 	 Stip. FOF 43 (Yancey was not aware that Penson's Stock Loan Department was 
violating Rule 204). 

• 	 Exhibit 224 (Delaney Investigative Testimony) at p. 270 

Q Do you know was Mr. Yancey aware that Penson was executing long sales at the conclusion 

of the DTCC trading window at approximately 3 Eastern Time instead of the open market? 

A I don't know what Mr. Yancey knew or didn't know. 

Q Did you ever escalate that issue to him? 

A Not specifically. I don't recall specifically escalating this particular issue. 


(Delaney, Tom- INV vol II, 270:15-270:23, Aug. 29, 2012) 

64. Delaney attempted to repudiate admissions made by him in his Wells submission. 

• 	 General Response: Dispute. This proposed finding of fact is conclusory, 
contains impermissible argument, and is unsubstantiated. See objections and 
responses to subparts below. See also Jan. 15,2015 Order (finding that the 
Wells Submission ofRespondent Delaney will not be relied on in deciding any 
claims or defenses). 

a. For instance, after saying that he understood a Wells submission to be, "a 
response to an invitation by the SEC to -- to respond to a -- their intent to file a lawsuit," he said, 
"I believe my lawyers crafted a -- a response -- and I don't know what they -- I don't know what 
their-- what their purpose was at that point in time." 

• 	 Response: Dispute- impermissible argument. 
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b. Delaney admitted that he reviewed his Wells submission before it was sent to the 
Commission and approved it being sent on his behalf. 

• 	 Response: Dispute- impermissible argument. 

c. Although Delaney admitted reading his Wells submission and approving its 
submission, he disclaimed the admissions made therein. 

• 	 Response: Dispute. The finding of fact constitutes impermissible argument and 
is not supported by the record. 

• 	 Counterstatement: Delaney testified that the Wells Submission was made with 
limited information and that he later became privy to more information that 
provided further context. 

• 	 Support: 

• 	 Delaney Testimony 

Q And did you see anything in the final Wells submission that you felt was incorrect or untrue? 
Well, let me ask it this way: If you saw something in the Wells submission that you knew to be 
incorrect or untrue, you would have brought that to the attention ofyour lawyers, I presume; isn't 
that right? 
A I think the challenge was, for me in particular, my attorneys having drafted the 
document really with a lot of limited information. I have since been privy to tons of 
information to be able to put context to things. 

(Hearing- Day 5, 1409:7-1409:17, Oct. 31, 2014) 

• 	 See also Jan. 15,2015 Order (fmding that the Wells Submission ofRespondent 
Delaney will not be relied on in deciding any claims or defenses). 

d. Delaney even tried to distance himself from admissions in his Wells submission 
as to things he, himself, had supposedly said or done, saying, "it was prepared by my attorneys. 
I read it. I signed it. I counted on my -- relied on my attorneys to do a competent job." 

• 	 Response: Dispute - accuracy of statement. Additionally, the Division's finding 
of fact contains impermissible argumentative in violation of the Court's Post
Hearing Order. See also Jan. 15,2015 Order (finding that the Wells Submission 
ofRespondent Delaney will not be relied on in deciding any claims or 
defenses). 

• 	 Counterstatement: Delaney testified that his Wells statement was prepared by 
his attorneys and that he read and signed the document. 

• 	 Support: 

55 




• Delaney Testimony 

Q Okay. So can we agree, at least as to the things that you did and the things that you said, that 

if there was anything in this document that was untrue, that you would have brought that to the 

attention of your counsel? 

A I may -- again, this was -- this was really -- it was just -- it was prepared by my attorneys. 

I read it. I signed it. I counted on my -- relied on my attorneys to do a competent job. 


(Hearing- Day 5, 1410:12-1410:20, Oct. 31, 2014) 

e. Finally, however, Delaney was forced to admit that he could not repudiate 
admissions concerning his own actions and words. 

• 	 Response: Dispute - impermissible argument. 

• 	 Counterstatement: Delaney testified that after he read and reviewed his Wells 
submission it was sent to the Commission. 

• 	 Support: 

• 	 Delaney Testimony 

BY MS. ATKINSON: QAfter you read and reviewed this document, it was left in the 
document that went to the Securities and Exchange Commission, isn't that true? 
A Yes, ma'am. 

(Hearing-Day 5, 1413:3-1414:1, Oct. 31, 2014) 

• 	 See also Jan. 15,2015 Order (finding that the Wells Submission of Respondent 
Delaney will not be relied on in deciding any claims or defenses). 

65. Delaney was evasive in his testimony at the hearing in this matter. For instance: 

• 	 Response: Dispute. The Division's statement is not supported by the cited 
testimony and constitutes impermissible argument. See responses and objections 
to subparts 65(a)- (c). 

a. Despite the clear language in Ex. 89, and later stipulations by his counsel, 
Delaney denied that it was the practice ofPFSI's Stock Loan department to closeout long sales 
at market close rather than market open. 
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• 	 Response: Dispute - accuracy of statement. The Division's statement is not 
supported by the record and constitutes impermissible argument. See Post
Hearing Order. 

• 	 Counterstatement: Delaney testified that he was unaware ofwhether it was 
PFSI's Stock Loan department's practice to closeout long sales at market close 
rather than market open. 

• 	 Support: 

• 	 Delaney Testimony 

Q And if you look at the next page, Page 32 of38. Ifyou look at the second paragraph at the 

top of the page, that section says, "With regards to the timing of long-sales closeouts, the Firm 

does not believe it is industry practice to close-out long sales prior to the market open on T +6. 

Not once has the Firm ever had a borrow closed out by a lending counterparty at the open. 

Conversely, the Firm's borrowing counterparties will not accept a closed out price on a stock 

loan at the market open. Thus, the Firm executes closeouts versus long sales at the conclusion of 

the DTCC trading window at approximately 3:00 EST daily, as is universally practiced." 

Do you see where I was reading? 

A Yes, ma'am. 

Q And you would agree with me that that was the practice ofPenson's Stock Loan department 

from late 2008 through 2011; isn't that right? 

A I don't know if I would agree that I know that's the practice. What that was, was a draft 

that had been presented to me by the subject matter experts -
Q Mr. Delaney? 

A -- responsible for that. 


(Hearing- Day 2, 571:22-572:19, Oct. 28, 2014) 

b. Despite having previously testified that he read the release for Rule 204T, at 
the hearing Delaney quibbled about whether he had seen the release in the same exact format 
as that in the exhibit used at the hearing and during his testimony. 

• 	 Response: Dispute- accuracy of statement. The Division's statement is not 
supported by the record and constitutes impermissible argument. See Post
Hearing Order. 

• 	 Counterstatement: Delaney did not dispute that he had seen the adopting 
release ofRule 204T. 

• 	 Support: 

• Delaney Testimony 

IQ So you've seen Exhibit 67. You've seen the adopting release for Rule 204T; is that correct? 
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A I said that here, but I stand my by answer that I think my intention was that I don't know if I 
specifically saw it off the Federal Register. But I certainly would have seen it in some other 
context of the rules being released. 

(Hearing-Day 2, 576:12-18, Oct. 28, 2014) 

c. Although ultimately admitting that there was only one test of Stock Loan's Rule 
204 procedures, Delaney originally denied that fact. 

• 	 Response: Dispute - accuracy of statement. The Division's statement is not 
supported by the record and constitutes impermissible argument. See Post
Hearing Order. 

• 	 Counterstatement: Delaney explained that he did not know whether there was 
other testing of Stock Loan's Rule 204 compliance. 

• 	 Support: 

• 	 Delaney Testimony 

Q In fact, Mr. Delaney, the test in December of2009 is the only test that tested Stock Loan's 

compliance with Rule 204; isn't that right? 

A I don't know that. 

Q Do you know of any other testing as you sit here today that tested Stock Loan's compliance 

with Rule 204? 

A That was a long time ago. There may have been a lot of testing in the quality control that 

was going on. 

Q As you sit here today, do you know of any other testing that showed that stock - Stock 

Loan's compliance with Rule 204? It's just yes or no. Yes, you do know, or no, you don't 

know. 

A As I-- right now in my present recollection, I don't know. 

Q Okay. I think you testified yesterday that you, over the course ofpreparing for this case, 

have looked at thousands ofdocuments. Is that what you said? 

A I don't know if I said thousands, but it may have been hundreds. 

Q Lots and lots of documents? 

A Lots of documents. 

Q Did you see anything in those documents that showed any other testing of Stock Loan's Rule 

204 compliance? 

A Imayhave. 

Q Do you remember seeing any documents that showed that? 

A As I sit here today, I don't have a recollection of any other testing. 

Q Okay. Do you think if there was other testing, your counsel would have brought that to your 

attention? 

A I don't know what my counsel would do. 


(Hearing- Day 3, 637:3-638:11, Oct. 29, 2014) 
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66. Delaney is associated with a registered broker-dealer. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 1 previously stipulated to by all parties and there is no basis for a separate or 
additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 1 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 1 

FOF 1. 	 Delaney, 45, of Colleyville, Texas, was the CCO at Penson from at least October 
2008 through April 2011. Delaney currently works in compliance at a registered 
broker-dealer. He holds Series 4, 7, 24, 27, 53, and 63 licenses. 

(See Order on Stipulations; Hearing-Day10, 2287:20-23, Nov. 7, 2014) 

67. PFSI violated Rule 204T/204. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 49 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 49 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 49 

FOF49. 	 During the relevant time period there were at least 1,500 Rule 204T{a)/204(a) 
violations by PFSI relating to long sales of loaned securities. 

(See Order on Stipulations; Hearing-Day 10,2468:25-2469:4, Nov. 7, 2014) 

68. Delaney was Penson's CCO when Rule 204Twas implemented in September 2008. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 12 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 12 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 12 
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FOF 12. 	 Delaney was Penson's CCO when Rule 204T was implemented in September 
2008. He continued in that position at Penson until April2011. 

(See Order on Stipulations; Hearing-Day 10,2319:24-2320:2, Nov. 7, 2014) 

69. Delaney participated in Penson's efforts to implement procedures in response to 
Rule 204T in October 2008 and to Rule 204 in July 2009. Delaney knew at all relevant times 
that Rule 204T/204 required Penson to close-out CNS failures to deliver resulting from long 
sales by market open T+6. 

a. 	 Response: No dispute, although the Division's statement is redundant ofStip. 
FOF 14 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 14 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 14 

FOF 14. 	 Delaney participated in Penson's efforts to implement procedures in response to 
Rule 204T in October 2008 and to Rule 204 in July 2009. Delaney knew at all 
relevant times that Rule 204T/204 required Penson to close out CNS failures to 
deliver resulting from long sales by market open T +6. 

(See Order on Stipulations; Hearing-Day 10,2321:7-10, Nov. 7, 2014) 

70. When a new rule, such as Rule 204T or Rule 204, is adopted, the ChiefCompliance 
Officer is responsible for designing a program for complying with the rule. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Yancey testified that when a new rule, such as Rule 204T or 
Rule 204, is adopted, the Chief Compliance Officer and his staff are responsible 
for designing a program for complying with the rule. 

c. 	 Support: 

• 	 Yancey Testimony 

Q When a new rule is adopted such as Rule 204T or when it comes further, in the case of204, 

who at Penson is responsible for designing a program for complying with the rule? 

A The Compliance Chief. 

Q Anyone else? 

A And his -- and his staff. 


(Hearing- Day 7, 1868:3-1868:9, Nov. 4, 2014) 
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71. PFSI's Compliance department should have determined whether PFSI's policies 
and procedures complied with Rule 204. 

• 	 Response: Dispute - accuracy of statement. The Division's statement 
constitutes impermissible argument. See Post-Hearing Order. 

• 	 Counterstatement: Delaney's investigative testimony stated that he believed 
he would have expected a compliance officer to review Rule 204 and make 
determinations about whether Penson's policies and procedures complied with 
Rule 204. 

• 	 Support: 

• 	 Exhibit 224 (Delaney Investigative Testimony) at p. 101 

Q When Rule 204 was issued in July 2009, did you have an expectation that someone in your 

compliance group would review the rule? 

A Review the rule in general, yes. 

Q And make determinations about whether Penson's policies and procedures complied with the 

rule? 

A I believe that would have been an expectation, yes. 


(Delaney, Tom- INV vol I, 101:18-101:24, Apr. 4, 20121 

72. If a rule is complex, it is reasonable for a registered person to consult FINRA, the 
SEC, or another regulator; consult interpretive guidance; and/or consult with industry groups, 
such as SIFMA. Then one should identify and manage the related critical control points. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Brian Gover testified that if a rule is complex, amongst 
other options, he might submit questions to the SROs; look for interpretive 
guidance; perhaps reach out to outside counsel or consult with industry groups, 
such as SIFMA; and identify the critical control points. 

c. 	 Support: 

• 	 Gover Testimony 

Q Let's talk --just let's talk for just a minute about complexity. If a regulation is complex, 
what do you, as a person who has worked at a broker-dealer, what do you do about that? 
A There's a couple of pieces. One is getting an understanding of the regulation, so in its 
complexity, and you would -- for new regs, you would submit questions to your SROs. You 
would look for any interpretive guidance that might be out there. You would kind of read the tea 
leaves from A WCs that you might see firms where they're getting dinged for things. You would 
develop a hypothesis ofhere's how we believe this reg reads and how it might be implemented. 
You might reach out to outside counsel. You might use some of the industry groups, like 
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SIFMA. So in short, you leverage your resources. And then from an implementation standpoint, 
you -- you identify the critical control points on here, what -- what these components have to be 
in; and you break it down into discrete tasks that you have controls around to make sure that 
you're -- you're doing what you need to do. 

(Hearing- Day 1, 191:23-192:19, Oct. 27, 2014) 

73. Beginning in November 2008, the Commission's Office of Compliance Inspections 
and Examinations ("OCIE") conducted a review of PFSI 's Rule 204 T procedures. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 28 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 28 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 28 

FOF 28. 	 Beginning in November 2008, OCIE conducted a review of Penson's Rule 
204T procedures. In October 20 I 0, OCIE issued Penson a deficiency letter 
reporting that OCIE had found Rule 204T(a) violations. The findings reported to 
Penson in the deficiency letter included findings that Penson had violated Rule 
204T in connection with short sales. 

(See Order on Stipulations) 

74. Delaney admits that regulators raised issues about Rule 204 closeouts for long sales. 
Delaney also admits that he knew, at the time regulators were raising the issue, that Rule 204 
closeout issues "might begin" with Stock Loan. 

• 	 Response: Dispute - mischaracterization of the cited support. The cited support 
is unreliable and reflects statements made in Delaney's Wells Submission, not 
Delaney's personal admissions. See Jan. 15, 2015 Order (finding that the Wells 
Submission ofRespondent Delaney will not be relied on in deciding any claims 
or defenses). 

• 	 Counterstatement: Delaney did not admit that regulators raised issues about 
Rule 204 closeouts for long sales. 

• 	 Support: 

• 	 Exhibit 157 (Delaney Wells Submission), p. 16 

62 




Forexample, when asked about the close out requirements in Rules 204T and 204, Mr. Delaney 
knew that the close out issue might begin with Stock Lending, which was the only group at PFSI 
that could have direct financial incentives not to close out some sales on time, but that several 
other business units, including the Operations Unit and the Trading and Execution Desk, clearly 
bad a cUrect role in compliance with the close-out rules.33 Because ofits incentives, Stock 

7 5. Delaney admits that he knew that stock lending personnel could and did cause 
delays in buy-ins in that he claims that he raised that issue many times with Yancey. 

a. 	 Response: Dispute- mischaracterization of the cited support. The cited support is 
unreliable and reflects statements made in Delaney's Wells Submission, not 
Delaney's personal admissions. See Jan. 15, 2015 Order (finding that the Wells 
Submission ofRespondent Delaney will not be relied on in deciding any claims or 
defenses). Based on the Court's Order, the entire Proposed FOF should be 
stricken. 

b. 	 Support: 

• 	 Exhibit 157 (Delaney Wells Submission), p. 30, 32 

(1) 	 Stoek Leading Penonnel Were Flaandallylaeeutivizecl 
to Delay Close-outs, and They Could and Did Cause 
Delays ID Buy-las 

(4) 	 PPSI Management Ignored Failures Aad Did Not 
Support the Changes Required ID Pnl's WSPs 

AU ofthese issues were raised many times- botb routinely and extraordinarily- with 
Mr. Yancey, who was responsible at PFSI to deal with the issues and concerns Compliance 
escalated. Even though Mr. Yancey was well aware ofall the challeuges ofcomplying with 
Rules 204T, 203, and 204 at PFSI, he did not tab steps to encourage. much less require, changes 
to PFSI's, and particularly Steck IAlding's, practices. 

76. Delaney admits knowing that there was a "gap" between the requirements set forth 
in the WSPs and stock lending's practices concerning timely buy-ins that he was "working to 
close." 

a. 	 Response: Dispute- mischaracterization of the cited support. The cited support is 
unreliable and reflects statements made in Delaney's Wells Submission, not 
Delaney's personal admissions. See Jan. 15, 2015 Order (finding that the Wells 
Submission ofRespondent Delaney will not be relied on in deciding any claims or 
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defenses). Based on the Court's Order, the entire Proposed FOF should be 
stricken. 

b. 	 Support: 

• 	 Exhibit 157 (Delaney Wells Submission) at p. 32 

Mr. Yancey's approach to compliance with Regulalion SHO's JUles flew in the face of 
his duties at PFSI and turned a blind eye to the gap that Mr. Delaney was working to close 
between PFSrs WSPs and Stock Lending's practices concemfng timely buy-iDs. Them is no 
excuse for this failure and the CODSeqUences that it bad on compliance. 

77. Delaney admits knowing that Stock Loan was having issues with compliance with 
Rule 204T and Rule 204. 

a. 	 Response: Dispute - overly broad and vague. The cited support is unreliable and 
reflects statements made in Delaney's Wells Submission, not Delaney's personal 
admissions. See Jan. 15, 2015 Order (finding that the Wells Submission of 
Respondent Delaney will not be relied on in deciding any claims or defenses). 
Based on the Court's Order, the entire Proposed FOF should be stricken. 

b. 	 Counterstatement: Delaney first became aware of Stock Loan's non-compliance 
with Rule 204 in March 2011. 

c. 	 Support: 

Q: When did you frrst find out that Stock Loan had a role in closing out long sales? 
A: ... it would have been no earlier than that February or that March 2011letter. 

(Hearing-Day3, 699:24-700:18, Oct. 29, 2014) 

78. Rule 204 was one of the most major rule changes during Delaney's fifteen year 
career. 

a.Response: No dispute. 

79. Delaney knew Rule 204 was an important Rule. 

a. Response: No dispute. 

80. Because of the push-back Stock Loan got from counterparties when it initially 
attempted to buy them in at market-open T +6 in order to close-out fails to deliver, Johnson and 
De La Sierra had discussions with Tom Delaney about the issues Stock Loan was having with 
complying with Rule 204. 
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a. 	 Response: Dispute- accuracy of statement; contrary evidence in the record. 

b. 	 Counterstatement: Because of the push-back Stock Loan got from counterparties 
when it initially attempted to buy them in at market-open T+6 in order to close
out fails to deliver, Johnson and De La Sierra had discussions with Tom Delaney. 
Delaney informed them that the rule was the rule and could not be changed 
absent Congressional action. Delaney did not believe that these discussions 
indicated Stock Loan was violating Rule 204, but instead believed that the 
pushback demonstrated that Stock Loan was complying with the close out 
requirements ofRule 204. 

c. 	 Support: 

• 	 De La Sierra Testimony 

Q ... As a result of the pushback that you got from your counterparties, did Stock Lending 

make any decision about how it would handle buy-ins on T6? 

A No. That's when my -- I started having conversations with Tom Delaney. 


(Hearing- Day 1, 227:5-227:10, Oct. 27, 2014) 

• Johnson Testimony 
Q In those conversations, did you discuss with Mr. Delaney resistance that Stock Lending 

was getting to trying to buy-in, in the morning of T6? 

A I believe so. 

Q And what do you believe you discussed with Mr. Delaney on that point? 

A I believe we talked about Lindsey Wetzig calling counterparties trying to get a definition of 

when to do this, and they said it was industry practice, and by us not doing it the old way, we 

were violating our MSLA agreement. 


(Hearing- Day 2, 518:20-519:5, Oct. 28, 2014) 

Q 	 And when Rule 204T came out, did you have conversations with anyone at Penson about 
them? 
A 	 I did. 
Q 	 Okay. We'll talk about some of those conversations in detail. But for present purposes, did 
you ever have a conversation with Mike Johnson? 
A 	 I did. 
Q 	 What do you recall about that conversation, 
including the time, ifyou can give us your best 
estimate? 
A 	 It was around the time when we were 
communicating out the 204T requirements. Mike Johnson 
had expressed some concern that he was getting 
counter-party pushback, and -- and -- and he was just 
voicing his -- his concern and frustration with me about 
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that. 

Q Did you understand what he meant by 

"counter-party pushback"? 

A I believe I understood it at the time, yes. 

Q Okay. Did you give any response? 

A I did. 

Q What -- what was your response? 

A If-- if you know Mike Johnson personally, 

he's -- he's a pretty interesting character; and I think 

I recollect my response being something like, Mike, if 


you don't like the rule, you need to go to Congress 

and/or write your congressman. 

Q Why did you say that? 

A His complaint about the rule, to me -- I had no 

ability to change the rule from a compliance standpoint. 

And so, at that point, I -- I -- he was expressing some 

frustration, and that really -- the rule is the rule, and 

this is really what he - his avenue would be to go 

through whatever legislative process he could in order to 

affect a rule change. 


Q Okay. If Mr. De--- if you had asked Mr. De La 

Sierra if anything had changed with this counter-party 

pushback, and he had said, no, would that have concerned 

you? 

A No. 

Q Whynot? 

A Because if you're following the rule, you're 

getting counter-party pushback. 


(Delaney, 1192:9-1193:21, 1195:5-12, Oct. 31, 2014) 

81. These conversations occurred at approximately the time Rule 204T was 
implemented. 

• 	 Response: Dispute - unclear as stated. 

• 	 Counterstatement: The conversations referenced in Division's Finding of Fact 
80 occurred at approximately the time Rule 204T was implemented. 

• 	 Support: 

• 	 De La Sierra Testimony 

Q And you may have said this in part, and if you did, approximately when did those 

conversations occur? 

A Right - right at the inception of 204T. 
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Q Do you recall about when that was? 

A October, I think. 

Q October 2008? 


(Hearing- Day 1, 237:8-237:13, Oct. 27, 2014)_ 

• Johnson Testimony 

Q Yes, sir. The conversations with Mr. Delaney that we were just discussing, do you recall, 
when in time, thinking about the adoption of Rule 204, those conversations occurred? 
A I think we had conversations with Mr. Delaney and others at the inception of the -- what you 
just said, the -- prior to the rule becoming official, there were Saturday morning meetings, et 
cetera, on all of this. 

(Hearing- Day 2, 520:13-520:20, Oct. 28, 2014) 

Do you recall if the interpretation from Mr. Delaney was roughly around the time that the rule 

became a permanent rule? 

A I remember putting pressure for answers. So it had to be around when the rule changed, 

because I was concerned about complying with the rule. 


(Hearin~- Day 2, 524:21-525:1, Oct. 28, 2014) 

82. At the time of these conversations, Stock Lending personnel did not believe they 
could close-out at market-open, as required by Rule 204T, because the terms of the MSLA did 
not allow PFSI to buy-in the borrowing counterparty until the afternoon of the third day after the 
recall was issued, which, because PFSI issued recalls on T+3, meant the afternoon ofT+6. 

a. 	 Response: Dispute - unclear as stated; not supported by evidence cited by the 
Division. 

b. 	 Counterstatement: At the time of the conversations referenced in Division's 
Finding of Fact 80, DeLaSierra testified that Counterparties believed they 
could not be closed out on long sales of loaned securities until the close of T+6 
under the terms of the MSLA because the MSLA did not allow PFSI to buy-in the 
borrowing counterparty until the afternoon of the third day after the recall was 
issued. 

c. 	 Support: 

• 	 De La Sierra Testimony 

Q Was there any complexity to the time ofwhen the close-out had to happen? 

A Yes. 

Q Describe the complexities. 

A Well, we-- Penson, and probably a majority of the street, before this rule would deal in 
settlement, so we would deal with T3. To-- to buy-in before the-- by the open ofT6, you 
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would have to have some view of future settlement. 

Q So help us understand what that means. If you recall on T+3, what does it mean for three 

days later, for T +6? 

A So we would not be in a time line-- a proper time line to be able to buy morning ofT6, part 

of the recall letter. The recall letter when we send it out would say if it's not returned by the 

close of business T3, then we can close-out. By trying to buy-in the morning of T6, our 

counterparties were saying to us that we were in violation of the -- the letter. And also the 

MSLA of the standard loan agreement also gives that same time line of three days after the 

recall. 

Q I see. 

So if the recall happens on settlement date trade date plus 3, how long does the counterparty 

have to return the shares to you? 

A They have three days. 

Q The beginning of the day, end of the day? 

A By the close ofbusiness ofT3. 


(Hearing- Day 1, 225:11-226:13, Oct. 27, 2014) 

• Johnson Testimony 

Q And what do you believe you discussed with Mr. Delaney on that point? 

A I believe we talked about Lindsey Wetzig calling counterparties trying to get a definition of 

when to do this, and they said it was industry practice, and by us not doing it the old way, 

we were violating our MSLA agreement. 

Q And you said, "by us not doing it the old way." What is that reference, sir? 

A It's what you just said in this box that's sticking out. That's the way the industry has done it 

for years. 

Q So by you not buying in the afternoon ofT6; is that what you mean, sir? 

A By buying in, we would always buy-in when -- when -- when -- when -- when -- when it 

was at the end ofmarket. 


(Hearing- Day 2, 518:24-519:15, Oct. 28, 2014) 

83. Johnson was a vocal and direct personality; he was not afraid to raise issues and 
was direct if he needed something. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: McCain testified that, in his opinion, Johnson was not quiet 
or meek; Johnson was not afraid to share his opinions; and Johnson was vocal and 
direct. 

c. 	 Support: 

• 	 McCain Testimony 
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Q 	 You also discussed with Ms. Addleman Mike Johnson, right? 
A 	 Yes. 
Q 	 I want to talk for a minute about Mr. Johnson. You mentioned -- I think the terms you used, 
and if I'm putting words in your mouth, please correct me, but he was crass and crude; is that 
fair? 
A 	 Yes. 
Q 	 Was he quiet or meek? 
A 	 No. 
Q 	 Did he seem afraid to share his opinion ifhe had one? 
A 	 Never. 
Q Did he often have opinions? 

A Always. 

Q Did he seem afraid to raise issues? 

A Not that I know of. 

Q He was vocal and direct; is that fair? 

A Yes. 

Q If fair to say if he wanted something, he would let you know? 

A Hewould. 


(Hearing- Day 9, 2226:11-2227:7, Nov. 6, 2014) 

84. During his conversations with Delaney, Johnson made it clear to Delaney the 
problem Stock Loan was having. 

a. 	 Response: Dispute- accuracy of statement; unclear as stated; contrary evidence 
in record. 

b. 	 Counterstatement: Delaney consistently testified that he was not aware that Stock 
Loan had been intentionally violating Rule 204(a) prior to seeing the FINRA 
exam response in March 2011. 

c. 	 Support: 

Q: Prior to you seeing that FINRA exam response 
that we showed in Exhibit 89 a moment ago, had you ever 
had a conversation with anyone at Penson that left you 
with the understanding that Stock Loan wasn't closing out 
long sales of securities they had out on loan? 
A No. 

(Delaney, 1307:9-14, Oct. 31, 2014) 

Q And let me ask you generally, and then we'll talk specifically. Was Mr. Delaney aware that 
those practices we just saw in Exhibit 89 were how Stock Loan was operated? 
A I don't know 
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I(Johnson, 517:19-23, Oct. 28, 2014) 

• Exhibit 224 (Delaney Investigative Testimony) at pp. 90, 139 

Q Were you aware of any systemic or policy level decisions from the stock loan group that 

were contrary to the requirement to close out fails to deliver on long sales by the open market T 

plus 6? 

A Not systemic, no, sir. 


(Delaney, Tom- INV vol I, 90:12-90:16, Apr. 4, 2012) 

Q My question is for the stock loan department. During the time that you were the CCO of 

Penson Worldwide or PFSI, were you aware that the stock loan department had a policy of 

closing out Rule 204 close-outs after market? 

A I was not aware of that. 

(Delaney, Tom- INV vol I, 139:23-140:2, Apr. 4, 2012) 


• Exhibit 224 (Delaney Investigative Testimony) at pp. 489-490 

Okay. So was it in the course of drafting this March lOll letter to FINRA that you first 
learned that as a matter of practice Stock Loan group was not closing out fails-to-deliver of 
long sales in accordance with Rule 204A? 
A It was ~n the process of making that response. Drafting the letter may have taken a couple 
of days. There would have been stuff in front of that. It could have been a couple of days but it 
was around -- generally around that time that I -- that I recall learning of this. 

(Delaney, Tom- INV vol III, 489:22-490:5, July 31, 2013) 

85. During those conversations, Johnson informed Delaney that there was a conflict 
between the Rule and the historic practice of buying in borrowing counterparties on the 
afternoon ofT+6, three days after a recall was issued on T+3, based on the terms of the MSLA. 
Johnson further informed Delaney that PFSI's counterparties were not accepting buy-ins at 
market-open T +6. 

a. 	 Response: Dispute - unclear as stated; not supported by evidence cited by the 
Division. 

b. 	 Counterstatement: At the time of the conversations referenced in Division's 
Finding of Fact 80, DeLaSierra testified that Counterparties believed they 
could not be closed out on long sales of loaned securities until the close of T+6 
under the terms of the MSLA because the MSLA did not allow PFSI to buy-in the 
borrowing counterparty until the afternoon of the third day after the recall was 
issued. 
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c. 	 Support: See response to Division's FOF 82. 

86. In his conversations with Delaney, Johnson sought guidance from Delaney on how 
to comply with Rule 204. 

a. 	 Response: Dispute - accuracy of statement; contrary evidence in record. 

b. 	 Counterstatement: Delaney testified that Johnson did not ask for guidance on 
how to comply with Rule 204, but rather complained about counter-party 
pushback. Johnson expressed concern and frustration about the Rule changes as 
compares to what had been industry practice. 

c. 	 Support: 

• 	 Delaney Testimony 

Q Okay. We'll talk about some of those conversations in detail. But for present purposes, did 

you ever have a conversation with Mike Johnson? 

A I did. 

Q What do you recall about that conversation, including the time, if you can give us your best 

estimate? 

A It was around the time when we were communicating out the 204T requirements. Mike 

Johnson had expressed some concern that he was getting counter-party pushback, and -- and -

and he was just voicing his -- his concern and frustration with me about that. 

Q Did you understand what he meant by "counter-party pushback"? 

A I believe I understood it at the time, yes. 

Q Okay. Did you give any response? 

A I did. 

Q What -- what was your response? 

A If-- if you know Mike Johnson personally, he's-- he's a pretty interesting character; and I 

think I recollect my response being something like, Mike, ifyou don't like the rule, you need to 

go to Congress and/or write your congressman. 

Q Why did you say that? 

A His complaint about the rule, to me -- I had no ability to change the rule from a 

compliance standpoint. And so, at that point, I -- I -- he was expressing some frustration, and that 

really -- the rule is the rule, and this is really what he -- his avenue would be to go through 

whatever legislative process he could in order to affect a rule change. 

Q Did he, at that point, ask you for any guidance? 

A He did not. 


(Hearing- Day 5, 1192:12-1193:20, Oct. 31, 2014) 

87. Stock Loan sought guidance from Delaney because he was the Chief Compliance 
Officer and they wanted to make him aware that there was a conflict between the Rule's 
requirements and counterparties stating that Stock Loan could not execute close-outs at market
open based on the terms ofPFSI's recall letters. 
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a. 	 Response: Dispute - unclear as stated; contradictory evidence in the record. 

b. 	 Counterstatement: De La Sierra testified that Stock Loan did not consult with 
anyone from Compliance about Rule 204. De Ia Sierra also testified that he never 
told Compliance that he understood Rule 204T required buying in sometime other 
than market open T+6. 

c. 	 Support: 

• 	 De La Sierra Testimony 

Q And the first one was in 2012, the spring or fall. For some reason I'm remembering fall and 

probably wrong, but we can resolve that pretty quickly. I am, in fact, wrong. So in the spring of 

2012, you testified. And do you recall if you were asked whether Compliance knew about this 

practice? 

A Yes. 

Q Okay. You recall that you were asked that? 

A I recall that I was asked that, yes. 

Q And the first thing that you were asked was: At the time that Rule 204T came out, did 

the Stock Loan department consult with anyone from Compliance? And then I think the 

question- maybe the question was going to go on. I think Mr. Warner was the one asking 

it, and it got cut off. And what did you answer? 

A I said we did not consult with them. 

Q Okay. So that was back in 2012. And as we covered earlier, you remembered events a little 

bit more clearly then? 

A Yes. 

Q And you testified that when 204T came out, you dido 't consult with anyone from 

Compliance? 

A Consult, yes. We did not consult. 


(Hearing-Day 1, 265:21-266:10, Oct. 27, 2014) 

Q You-- you testified that you understood from the very beginning of204T, that it required 
you to buy in at market open on T +6; is that right? 
A Correct. 
Q I mean, and you -- you read the rule and -and came to that conclusion? 
A Correct. 
Q Did you ever tell anybody in compliance that you had an understanding that the rule 
required something else? 
A No. 

(Hearing-Day 1, 264:9-19, Oct. 27, 2014) 

88. Part of the role ofa compliance officer is to give guidance on rules. 

a. 	 Response: No dispute. 

72 




89. Poppalardo would have expected a CCO asked for guidance to provide assistance. 

a. 	 Response: Dispute- accuracy of statement and unclear as stated. 

b. Counterstatement: Poppalardo would have expected, to the extent a CCO 
became aware of an issue, that he would work with the business line to 
address the problem. 

c. 	 Support: 

• 	 Poppalardo Testimony 

Q Okay. If a -- if a business line person were to come to a CCO and say, We can't figure out 
how to comply with this new rule, what would you expect the ceo to do? 
A Pull together a working group, figure out, you know, what needed to be done, whether it was 
revising an automated -- reprogramming an automated system or, you know, working within the 
fum to make sure that you were able to comply. 
Q Would you expect the CCO to take steps to understand what the problem was? 
A I think that if the problem is clear on its face and it was something that was programmed into 
an automated system, you don't need to know all of the details; you just need to know that you 
have an IT problem and you need to get that fixed. But, you know, it really -- it depends on the 
situation. 
Q Okay. But it sounds like you would expect the CCO to take some steps; is that right? 
A I would expect the CCO, to the extent that it came to his attention, he became aware of 
it, once you become aware of something, you've got to do something. So to work with the 
business line and to figure out how to fix -- address the problem. 

(Hearing- Day 8, 2029:9-2030:7, Nov. 5, 2014) 

90. Stock Loan took guidance from compliance seriously, and followed that guidance 
when it was given. 

a. 	 Response: Dispute - accuracy of statement; incomplete. 

b. 	 Counterstatement: Stock Loan took guidance from compliance seriously, and 
followed that guidance when it was given. Stock loan did not seek guidance 
from Compliance when Rule 204 was adopted in September 2008. 

c. 	 Support: 

• 	 De La Sierra Testimony 

Q Mr. De La Sierra, did you take compliance seriously at Penson? 
A Yes, we did. 
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Q Were there ever instances where the Compliance department gave you guidance and you 

complied? 

A Yes. 


(Hearing- Day 1, 240:9-240:14, Oct. 27, 2014) 

Q And the first one was in 2012, the spring or fall. For some reason I'm remembering fall and 

probably wrong, but we can resolve that pretty quickly. I am, in fact, wrong. So in the spring of 

2012, you testified. And do you recall ifyou were asked whether Compliance knew about this 

practice? 

A Yes. 

Q Okay. You recall that you were asked that? 

A I recall that I was asked that, yes. 

Q And the first thing that you were asked was: At the time that Rule 204T came out, did the 

Stock Loan department consult with anyone from Compliance? And then I think the question -

maybe the question was going to go on. I think Mr. Warner was the one asking it, and it got cut 

off. And what did you answer? 

A I said we did not consult with them. 

Q Okay. So that was back in 2012. And as we covered earlier, you remembered events a little 

bit more clearly then? 

A Yes. 

Q And you testified that when 204T came out, you didn't consult with anyone from 

Compliance? 

A Consult, yes. We did not consult. 


(Hearing-Day 1, 265:21-266:10, Oct. 27, 2014) 

91. Rather than provide guidance to Stock Loan on how it could comply with Rule 204, 
Delaney told Johnson to "call your Congressman" if he had problems with the rule. 

a. 	 Response: Dispute. The Divisions statement is unsupported by the record and 
constitutes impermissible argument. See Post-Hearing Order. 

b. 	 Counterstatement: Delaney testified he told Johnson that "the rule is the rule" and 
if he didn't like it "you need to go to Congress." 

c. 	 Support: 

• 	 Delaney Testimony 

Q Okay. We'll talk about some of those conversations in detail. But for present purposes, did 
you ever have a conversation with Mike Johnson? 
A I did. 
Q What do you recall about that conversation, including the time, if you can give us your best 
estimate? 
A It was around the time when we were communicating out the 204T requirements. Mike 
Johnson had expressed some concern that he was getting counter-party pushback, and -- and -
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and he was just voicing his -- his concern and frustration with me about that. 

Q Did you understand what he meant by "counter-party pushback"? 

A I believe I understood it at the time, yes. 

Q Okay. Did you give any response? 

A I did. 

Q What -- what was your response? 

A If-- if you know Mike Johnson personally, he's-- he's a pretty interesting character; and I 

think I recollect my response being something like, Mike, if you don't like the rule, you need 

to go to Congress and/or write your congressman. 

Q Why did you say that? 

A His complaint about the rule, to me -- I had no ability to change the rule from a compliance 

standpoint. And so, at that point, I -- I -- he was expressing some frustration, and that really -- the 

rule is the rule, and this is really what he -- his avenue would be to go through whatever 

legislative process he could in order to affect a rule change. 


(Hearing- Day 5, 1192:12-1193:18, Oct. 31, 2014) 

92. At approximately the same time that Johnson and Delaney were discussing Stock 
Loan's compliance issues, Delaney and Rudy De La Sierra had a conversation in which Delaney 
asked whether Stock Loan was still having issues with market-open buy-ins, and De La Sierra 
confirmed that Stock Loan had not resolved the issues. 

a. 	 Response: Dispute - accuracy of statement; contrary evidence in the record. 

b. 	 Counterstatement: Delaney was not aware of Stock Loan's Rule 204 violations 
until March 2011. 

c. 	 Support: See response to Division's FOF 63a; see also Delaney's response to 
Division's FOF 92. 

93. In response to De La Sierra confirming that Stock Loan was still not able to buy-in 
at the market open on T+6, Delaney simply said "okay." Delaney did not instruct De La Sierra 
that Stock Loan had to comply with the market-open requirement ofRule 204 regardless of any 
counterparty resistance. 

a. 	 Response: Dispute- accuracy of statement; contrary evidence in the record. 

b. 	 Counterstatement: Delaney was not aware of Stock Loan's Rule 204 violations 
until March 2011. 

c. 	 Support: See response to Division's FOF 63a; see also Delaney's response to 
Division's FOF 93. 

94. Stock Loan did not hide from Delaney the fact that it was not closing out fails to 
deliver at market-open T +6. 
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a. 	 Response: Dispute - accuracy of statement; contrary evidence in the record. 

b. 	 Counterstatement: Delaney was not aware of Stock Loan's Rule 204 violations 
until March 2011. 

c. 	 Support: See response to Division's FOF 63a; see also Delaney's response to 
Division's FOF 94. 

95. Stock Loan told Tom Delaney that Stock Loan's practice was to close-out fails to 
deliver on long sales on the afternoon ofT+6. 

a. 	 Response: Dispute- accuracy of statement; ambiguous as to timing; contrary 
evidence in the record. 

b. 	 Counterstatement: Delaney was not aware of Stock Loan's practice regarding 
Rule 204 until March 2011. 

c. 	 Support: See response to Division's FOF 63a; see also Delaney's response to 
Division's FOF 94. 

96. On September 21, 2008, Delaney received and read guidance that the Commission 
had issued an emergency order requiring close-out at market open T +6 of all fails to deliver due 
to long sales. 

a. 	 Response: No dispute. Clarification needed - the Division cites to Stip. FOF 84 
for support and the correction stipulation is Stip. FOF 85. 

97. In October 2008 Morgan Lewis issued additional guidance about Rule 204T. It was 
Delaney's practice to review Morgan Lewis's guidance carefully. This guidance specifically 
discussed the impact of Rule 204T on securities lending. The guidance also linked to the Rule 
204T adopting release. 

a. 	 Response: No dispute. 

98. Delaney also read the adopting release for Rule 204T. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Delaney saw the adopting release for Rule 204T. 

c. 	 Support: 

• Delaney Testimony 

Q So you've seen Exhibit 67. You've seen the adopting release for Rule 204T; is that correct? 
A I said that here, but I stand my by answer that I think my intention was that I don't know if I 
specifically saw it off the Federal Re2ister. But I certainly would have seen it in some other 
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context of the rules being released. 

(Hearing- Day 2, 576:12-576:18, Oct. 28, 2014) 

99. Delaney was aware of the tension between the close-out requirements ofRule 204T 
and securities lending practices. 

a. 	 Response: Dispute- accuracy of statement. 

b. 	 Counterstatement: Delaney was generally aware of the opinion that there was 
tension between the close-out requirements ofRule 204 T and general securities 
lending industry practices, but not Penson-specific practices. 

c. 	 Support: 

• Exhibit 224 (Delaney Investigative Testimony) at p. 404 

Q Were you aware of any tension between Rule 204T's closeout requirements and securities 

lending practices? 

A I was generally aware that there was discussions out there of potential for that but not 

specific to Penson. It was more of an industry discussion. 


(Delaney, Tom- INV vol III, 404:1-404:5, July 31,20131 

100. On December 13,2008, Delaney received comments about Rule 204T. The e-mail 
noted that "Rule 204T applies to long sales, not just short sales. Unfortunately, the timelines set 
by the rule do not match the timelines in the securities lending markets" and asked PFSI to write 
a comment letter to the Commission concerning adoption of the rule. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: On December 13, 2008, Delaney was forwarded an email 
from Phil Pendergraft about Rule 204T. The e-mail, drafted by individuals 
not employed by Penson, noted that "Rule 204T applies to long sales, not just 
short sales. Unfortunately, the timelines set by the rule do not match the timelines 
in the securities lending markets" and asked PFSI to write a comment letter to the 
Commission concerning adoption ofthe rule. 

c. 	 Support: 

• 	 Exhibit 160, at pp. PFSI2325526- 27 

--Original Message
From: Phil Pendergraft 
To: Andy Koslow; Mike Johnson; Tom Delaney; Bill Yancey 
Sent: Sat Dec 13 16:32:51 2008 
Subject Fw: SEC Rule 204T- Comments needed 
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Mik~ & I are writing you regarding the SEC's interim final temporary Rule 204T (the "hard close-out rule"). 
While the rule has had some positive effects in reducing fails to deliver, it also has had significant 
negative unintended conseq uences on broker-dealer financing and stock marke t vola tility. We think that 
these negative effects can be large ly mitigated by a few simple clari fications to the rule, as detailed below 
and in the attached letter. In furth erance of these clarifications, which we believe are critica l to the 
efficient functioning of the securities lending market, we have spoken to the SEC abou t our con cerns and 
written a comment letter on the Rule as well {altached). We urge you to do the same before the 
expiration of the comment period next Tuesday, Decerrtler 16. 

Rule 204T applies to long sales, not just short sales. Unfortunately, the timelines set by the rule 
do not match the tlmellnes In the securities lending markets, and this contradiction leaves 
brokers with an unattractive choice: either risk violating the rule or curta il securities lending . Since 
the Rule became effective in late September, the broad securities lending mar1tet has shrunk by 
500k, reducing cash liquidity to the finance industry when the industry needs It most- broker
dealers with excess cash balances hoard their cash and refuse to lend, while broker-dealers who 
haw cash needs draw on bank Unes (concentrating counterparty risk and reducing credit 
availability to other bank customers). 

10 I. On December 15, 2008 , Delaney received a comment letter concerning Rule 204T 
written by the Securities Industty and Financial Markets Association ("S l FMA' "). Th is letter 
contained a who le section on the impact ofRule 204T on stock lending. Among other things, the 
letter discussed the confli ct between stock lending practices and Rule 204T. 

a. 	 Response: No dispute. 

I 02. In July and Augu st. 2009, Dela ney rev iewed additi o na l guid ance f ro m PFS I's lega l 
advisors. This guidance provided a link to the adopting release for Rule 204. Delaney testified 
that it was his practice to review the links in such guidance. 

a. 	 Response: No dispute. 

103. The adopting re lease fo r Ru le 204 speci fically discussed the "effect of the 
requirements of temporary Rule 204T on securities lending' · and noted the confli ct between the 
"completi on of the securities lending cycle" and the req uirements of the rule. Nonetheless, in the 
next paragraph the Commi ssion reiterated that despite the impact on securities lending, the 
Commi ss io n would keep the c loseout req uirements. 

a. 	 Response: No dispute. 

I 04. In August 20 I 0, Compli ance Officer Eric Alaniz sent De laney an e-ma il attaching 
guidance concerning Rul e 204. The guidance repeated a p011ion of the Augu st 2009 adopti ng 
release, and two of the nine paragraphs in the guidance discussed the conflict between the 
securities le nding practices and Ru le 204's req uireme nts. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: In August 20 I 0, Co mpliance Officer Eric Alaniz sent Alan 
Z a bloudil, and copied Delaney and others, an email discussing buying pressure 
at the market open that may temporari ly distort the price of the security and 
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explain that the trading desk adheres to the per-market or market open " c lose-o ut" 
requirement of Rule 204. 

c. Support: 

• Exhibit 328 

From: Eric Alaniz 
Sent: Frida y. August 20. 2010 11 :27 AM 
To: Alan Zabloudil 
Cc: Jimmy Glasgow; Thomas Textor; Tom Delaney 
Subject: Buy-Ins Per Rule 204 
Importance: High 

Alan, 

The below discussion addre sses the same concem (s). buying pressme at the open that may 
temporarily di stort the price of the secmit)•. PFSI had today on a buy-in order. As an FYI. Cobra 
is notified the day before of tlus buy-in. prior to PFSI taking action. to deliver thi s position or 
buy-in their client. Inaction on the part of Cobra requires the Clearing agent. in tlus case PFSI. to 
take action as prescribed in the Rule belo\\·. 

Unfommately per Rule 204 (see below) the trading desk must adhere to the guidance below. Buy
Ius for ··fail to deli,·er" (FTDs) secmities must be placed at pre-market or at market open (9:30 
EST) either as a market or "\l \VAP (order type that more effecti\·ely manages the buy-in risk)'' 
order to meet tl1e Rule 204 "Close Out'' requirements. These two options should be adequate to 
mininuze price Yo)atiliry (see VW AP). If the "close-out'' requirement is not met it becomes a 
Yiolation of Rule 204. 

Please reYie\\' the following di scussion below. If after revie\Ying you still have any questions 
please feel free to contact me at x3446. 

105. In December 2009 , PFSI ' s Compliance de partment did testing pursuant to FINRA 
Rule 3012 of PFSI ' s compliance with Rul e 204 (the " Rule 204 Test"). 

a. Response: No dispute. 

106. Alaniz di scussed the December 2009 testing w ith De laney before doing the testing. 

a. Response: Dispute - accuracy of statement. The statement is unsupported by the 
c ited testimony. 
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b. 	 Counterstatement: Alaniz's general process for conducting 3012 audits included 
discussing the proposed list of topics with Delaney. 

c. 	 Support: 

• 	 Alaniz Testimony 

Q Okay. How did this audit come about? What caused this audit to occur? 

A My basic -- basic way I come up with any audit is that I had a process. I reviewed 

FINRA sites, SEC sites. I would check in to our regulatory compliance area. I would ask to see 

what the regulators were asking about. And then from there, I would gather a list of topics. 

From that point, I would take it to Tom Delaney. We'd create a list. And then from there, 

we'd go have that list augmented or add to it if there were anything that needed to be added to it 

from Bill Yancey. And then from there, we'd develop what we would test throughout the year. 


(Hearing- Day 3, 705:6-705:19, Oct. 29, 2014) 

107. The December 2009 audit results related only to the Buy-Ins department. 

a. 	 Response: No dispute. 

108. Delaney claimed that his "procedures formed the basis of compliance testing at 
PFSI that reliably determined whether, and to what extent, PFSI was in compliance with Rule 
204T, 203, and 204." 

a. 	 Response: Dispute. The cited support is unreliable and reflects statements made in 
Delaney's Wells Submission, not Delaney's personal admissions. See Jan. 15, 
2015 Order (noting that the Court is disinclined to rely upon the Wells submission 
ofThomas R. Delaney II because the Court has determined that the 
representations made therein are insufficiently reliable). Based on the Court's 
Jan. 15, 2015 Order, the Proposed FOF should be stricken. 

b. 	 Support: 

• 	 Exhibit 157 (Delaney Wells Submission) at p. 4 

The procedures Mr. Delaney imp~mented cannot be questioned. Indeed, Delaney's ~- =]
procedwa formed tbe basis ofcompliance testing at PFSIIbat Jeliably derermiDed whether and 

to wbat extent PFSI was in ~mpliance ~th ~es 204T, 203 an~ 204. 1be procedures. thea. 


109. Delaney admits, however, that the December 2009 compliance testing did not test 
whether Stock Loan was closing out long sales of loaned securities in compliance with Rule 204. 

a. 	 Response: Dispute - accuracy of statement; contains impermissible argument. 

b. 	 Counterstatement: Delaney testified that, although the audit was intended to 
test long sales of loaned securities, the December 2009 compliance testing did 
not test close-outs of long sales of loaned securities. 
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c. 	 Support: 

• 	 Delaney Testimony 

Q 	 Okay. Did this 3012 testing, did it test the close-outs of long sales when a stock loan was 
out? 

A I don't believe -- I don't believe that the testing ends -- ends up doing that. 

Q Okay. So it did not test whether Stock Loan was closing out in compliance with Rule 204? 

A It was intended to test that, but I think at the end, and as we look through it now, it 

does not appear that it did. 


(Hearing- Day 2, 608:6-608:14, Oct. 28, 2014) 

• 	 Ex. 70 (Subject: SEC Rule 204) 

3012 Test Results 

To: Brian Hall a Rudy De La SletTa 

From: Eric Alaniz 

Date: December 21, 2009 

Audit: Securities Lending Department 

Subject: SEC Rule 204 

~~~-··------~~~------------------

110. Alaniz wrote a report summarizing the results of the December 2009 testing ofRule 
204. 

a. 	 Response: No dispute. 

111. The Rule 204 Test results showed that close-outs of short sales occurred between 30 
minutes and 1 hour and 15 minutes after market open, close-outs of long sales occurred between 
4 hours from market open to up until 11 minutes of the market close, and, of the 113 securities 
transactions tested, 112 failed to comply with Rule 204. 

a. 	 Response: Dispute- accuracy of statement. 

b. 	 Counterstatement: The Rule 204 test results, which tested short sale and long 
sale failure to deliver positions caused by customers over the course of a two 
week period, showed that close-outs of47 short sale positions occurred between 
30 minutes and 1 hour and 15 minutes after market open, close-outs of 51 long 
sale positions occurred between 4 hours from market open to up until 11 minutes 
of the market close, and, of the 113 securities transactions tested, 112 failed to 
comply with the close-out requirement of Rule 204. 
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c. 	 Support: 

• Exhibit 70 at 2 

Review oFthe T+4 query/reports 

During the weeks of November 16th through the 2rl' and December "fh through the uth there were a 
total of 62 required buy..fns as a result of ''fall to deUver" positions rFTDs") on the T+4 query/report. The 
Buy-In Department bought In 47 of the "FTD" positions whRe the other 15 were given to the 
correspondent to dose out. 
The 47 buy-fns plac:ed by the Buy-In Department resulted In orders placed anywhere from 30 minutes to 
a 1 hour and 15 minutes after the market open. 

Reviewofthe T+6reports(EXTB16) 

In the case of the T+6 (long sales) reports the Buy-In Department was requlred to dose-out 51 "FTD" 
positions In the same time frame. 
The 51 buy-Ins placed by the Buy-In Department resulted In orders plae2 anywhere from 4 hours from 
the market open tD up untllll minutes of the market close. 

R1111/Result- The failure to t:Omp/y with tiiB dt~MH~Utrequirementp/IIC«<112out11f113 
secudU.in the r.PtiMityBox". 

112. This was one of the most significant occurrence of failures PFSI's compliance 
department had ever seen in its Rule 204 testing. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Alaniz testified that the Rule 204 testing results were 
"probably one of the more significant" failures for the items that he tested. 

c. 	 Support: 

• 	 Alaniz Testimony 

Q 	 Do you recall what the results ofyour testing were? 
A Yes. I believe out of 113, 112 of those items that I reviewed had failed. They had not met 
the requirement of the rule. 
Q Do you think that was a significant failure? 
A For that time frame that I had tested, in that window, compared to my other audits, I would 
say it was probably one of the more significant ones out ofmy whole testing procedures, for 
items that I tested. 

(Hearing- Day 3, 708:7-708:16, Oct. 29, 2014) 

113. Delaney characterized these failures as "massive," 44profound," and 44anomalous." 
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a. 	 Response: No dispute, although the Division's statement is redundant ofStip. 
FOF 21 previously stipulated to by all parties, and there is no basis for a separate 
or additional finding of fact. 

b. 	 Support: 

FOF21. 	 On March 31, 2010, Delaney met with Yancey to discuss Yancey's annual 
certification ofPenson's compliance testing procedures. As part of that 
certification, Penson's Compliance Department prepared and presented an Annual 
Report that, per Penson's WSPs, was to discuss Penson's "key compliance 
problems" for the period April 1, 2009 through March 31, 2010. At the March 
31, 2010 meeting, an item ofdiscussion was the results of the December 2009 
audit showing the Rule 204(a) violations resulting from Buy-Ins' procedures-- a 
compliance failure that Delaney later characterized as "massive," "profound," and 
"anomalous." 

See Order on Stipulations 

114. No other testing show similar failures. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Delaney could not recall any other testing that showed a 
similar testing result. 

c. 	 Support: 

• 	 Delaney Testimony 

A Other than -- other than -- other than Eric's testing with respect to those 113 items, I don't -
1 don't recall there being anything else that had a testing result that came out like that. 

(Hearing- Day 5, 1383:20-1383:23, Oct. 31, 2014) 

115. Gover came to believe that some of the failures were attributable to PFSI's Stock 
Loan department. 

a. 	 Response: Dispute - accuracy of statement. Contrary testimony in the record. 
The Division's statement is also contradicted by Stip. FOP 78, to which all parties 
have stipulated. 

b. 	 Counterstatement: The Rule 204 test revealed issues related only to the Buy-Ins 
department. Gover testified that "[j]ust because there were issues in the buy-ins 
group ofgetting the executions done on time does not mean that there were issues 
in Stock Loan or were not issues in Stock Loan. They're separate." 

c. 	 Support: 
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• Gover Testimony 

A ... Just because there were issues in the buy-ins group of getting the executions done 
on time does not mean that there were issues in Stock Loan or were not issues in Stock 
Loan. They're separate. 

(Hearing-Day 1, 173:17-21, Oct. 27, 2014) 

A ... If you're saying given the audit around the buy-in's piece, no, I don't think that that 
would have given rise to a reasonable inquiry of the Stock Loan. 

(Hearing-Day 1, 175:19-21, Oct. 27, 2014) 

• Stip. FOF 78 

FOF 78. 	 The December 2009 audit and June 2010 follow-up 204(a) audit results related 
only to the Buy-Ins Department. 

(See Order on Stipulations) 

• Delaney Testimony 

Q: ... Mr. Alaniz's audit tested the buy-ins department. ... do you believe that an audit of a 
department that did not test whether there were failures to close out on long sales of loaned 
securities could ever be a red flag about failures to close out long sales of loaned securities in the 
Stock Loan Department? 
A:No. 
Q: ... you did not see a nexus-
A:No 

(Hearing-Day 5, 1351:6-17, Oct. 31, 2014) 

• 	 See also Alaniz Test. at 855: II - 856:12 (agreeing that based on his test results, 
it was not necessary to go to the Stock Loan Department); Gover Test. at 
168:13-22 ("the December audit was focused only to ... It was focused on the 
processes within my group and where we were failing."), 170:5-13 ("Q: I 
guess the point I want to establish is that your group made an incredible effort, 
incredible effort at all times to comply with Rule 204(a); do you agree? A: We 
made -- we made an effort to comply with 204. The results of the audit 
showed we weren't making buy-ins, my group. The efforts weren't sufficient. 
But yes, the people in the group, they cared, they wanted to do the right thing, 
they wanted to comply with the regulations.") 

116. Between March 2010 and June 2010, Gover had a conversation with Delaney and 
Johnson. In that meeting, they discussed that CNS fails attributable to PFSI's Stock Loan 
department were not to be closed out. They also discussed the conflict between the buy-ins 
contemplated by the MSLA and required by Rule 204. 
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a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Gover testified he had a recollection of a meeting with Delaney 
and others where Stock Loan expressed its views on Rule 204 and that Stock 
Loan was not to be "bought in," but his testimony was contradicted by all of the 
alleged attendees of the meeting. 

c. 	 Support: 

• 	 Gover Testimony 

Q Well, tell us-- why don't you tell us about those conversations, the conversations between 
you and-
A Sure. 
Q -- Mr. Delaney -
A Yeah. 
Q -- about Rule 20- -- 204 and Stock Loan. 
A Well, I think the one that is probably germane to this conversation, or one of them anyways, 
we encountered an issue where we had a CNS obligation. We-- we-- we were short to CNS. 
And when we looked at our stock record, there were no -- there were no customers that were 
selling short that we could buy-in, and all of the excess stock was on loan. So it showed in a 
location of being stock on loan on the Stock Loan box. So we were presented with a situation 
where we had an obligation to buy-in, but the only party that we could buy-in would have been 
the Stock Loan department. 
Q And so what happened? 
A It was escalated to me by the buy-ins group, and we bad a conversation -- bad 
requested a conversation with compliance and Stock Loan. And it was basically -- the -
the message we were getting from Stock Loan is that you don't buy-in Stock Loan. And I'm 
looking at what I thought were our obligations under Reg SHO from my buy-ins group and 
saying, well, that kind ofputs us in a bad position because I have an obligation to buy-in, but I've 
also got Stock Loan saying, you can't buy us in and there's nobody else that could buy-in. So 
that precipitated a discussion around the rule. 

(Hearing- Day 1, 102:25-104:3, Oct. 27, 2014) 

Q Okay. And how was the problem presented in that conversation? 

A I am paraphrasing. But it was, okay, Stock Loan is saying they don't get bought in, and 

then here's me holding 204 and saying I've read the reg, and I don't see anywhere it gives -

where it gives me an out for that. So there were some discussions about, well, in order to have 

the shares for a loan sale, they should -- they would have to be recalled to -- they have to be 

recalled earlier. They have to have -- we have to have the shares -- ifwe've got shares, this is 

really -- this is -- gets really complicated. So if I need to clarify, please stop me. 

Q Okay. 

A . . . Where the -- where the point ofdiscussion was, the Stock Loan compliance and buy-ins 
was -- I think Stock Loan maintained that that wasn't industry practice and that the Stock 
Loan agreements, the MSLAs, weren't -- dido 't support that. And so that's where we had 
a conflict. 
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(Hearing- Day 1, 104:15-106:1, Oct. 27, 2014) 

Q And you spoke earlier about a conversation that you had with Tom Delaney and Mike 
Johnson. Can you put that into a time frame for us? You took over buy-ins in August or 

September and -
A I will attempt. 

Q Okay. 

A And I do it -- you know, there's kind of like there -- I can put time frames around issues 
around when I think that happened. I believe that we -- that we had a couple of conversations, 
one when I first took over buy-ins, which would have been, to my recollection, third quarter of 
2009. I also believe that there was another conversation that occurred in- sometime in the 
spring of2010. And, you know, it's kind of like, well, okay, I know I took buy-ins about when I 
-- you know, about a couple ofmonths after I took Stock Loan. I know I hired a VP at Stock 
Loan in August. So, you know, it's within that range. 
And I can also -- you know, as I move through the continuum of my career progression at -- at 
Penson, I can say, okay, I know that I wasn't-- well, you know, I wasn't-- I wasn't focused on 
buy-ins during, you know, the latter half of2010 because I was focused more on margins 
because we were -- so is that helpful? I mean, I -- I can't say on, you know, July 29th we had 
this meeting. 
Q Sure. 
A But to my recoUection, that it was within the first six to nine months after my taking 
buy-ins that we had the conversations and the conflict on the Stock Loan over when the 
shares were recalled. 

(Hearing- Day 1, 117:16-118:21, Oct. 27, 2014) 

Q Okay. And the last thing I want to ask you about is the meeting that you had with Mr. 
Delaney and Mr. Johnson, and I just wanted to kind ofcircle back around and say, is there 
anything that you heard on cross-examination that has changed your mind about when you think 
that meeting occurred? 
A Not substantially, no. I mean, it was-- it felt chronologically like it was pretty close to when 
I had took over the team. I know that I had a lot of other things that started to get -- you know, 
grabbing my attention beginning late summer of 2010. And, you know, based on the exhibits 
that I had seen that accompanied my -- my declaration and then some of the other e-mails that I 
had seen, it seems pretty consistent with my recollection that it was, you know, somewhere 
between March and June of2010. 

_(Hearin_g- Day 1, 197:4-197:19, Oct. 27, 2014) 

• Butsee 

o Hasty Testimony 

Q Do you recall ever having a meeting with (Gover] where it was discussed that Stock 
Loan was choosing not to close out in accordance with Rule 204? 
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A 	 No. 
Q 	 So you don't recall that meeting ever happening? 
A 	 No. 
Q 	 Do you recall ever being in - in a meeting with him and Summer Poldrack related to 
Rule 204 at all? 
A 	 No. 

(Hearing-Day 7, 1756:10-20, Nov. 3, 2014) 

o Johnson Testimony 

Q Mr. Johnson, did you ever have a meeting with Brian Gover where you discussed the 

possibility of recalling loans on T+2 to close out to 204 falls? 

A Never. 


(Hearing-Day 2, 568:14-17, Oct. 28, 2014) 

o Delaney Testimony 

QDo you recall Mr. Gover's testimony that he met with you? 

AI do. 

QDo you remember ever having a meeting with Mr. Gover where he discussed compliance with 

Rule 204? Probably I asked that too broadly. Discussed a practice by Stock Loan of not -- of 

deliberately not closing out long sales of securities they had out on loan? 

A No. 


(Hearing-Day 5, 1308:3-11, Oct. 31, 2014) 

117. Delaney was responsible for ensuring that PFSI 's WSPs reflected relevant 
regulatory guidance in Stock Loan's close-out practices. 

a. 	 Response: Dispute- accuracy of statement; incomplete recitation ofthe record. 

b. 	 Counterstatement: The Compliance department and Business units worked 
collaboratively in many aspects ofdrafting and reviewing WSPs. 

c. 	 Support: 

• 	 Alaniz Testimony 

Q: And do you do that kind of in isolation or is it a collaborative process with - with the 
business units? 
A: It's collaborative. 


(Hearing-Day 3, 726:3-6, Oct. 29, 2014) 
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Q: And do you rely on those business units for information about what is going on at the finn? 
A: Yes. 

(Hearing-Day 3, 726:15-17, Oct. 29, 2014) 

Q: Was it typical of your experience in -- as a Compliance Officer that you would identify 
problems and the business units would come up with the most efficient solutions to -- to 
solve those problems? 
A: It was typical, yes. 

(Hearing-Day 3, 784:25-785:4, Oct. 29, 2014) 

• Hasty Testimony 

Q Who was it who was responsible for generating the WSPs related to a business unit? 

A So it was a responsibility of the business unit to convey to compliance what they were 

doing, how they were supervising their business, what documents they were using to evidence 

supervision of their business. 


(Hearing-Day 7, 1758:3-10, Nov. 4, 2014) 


Q Why is it that the business unit originated that? 
A Well, they're the experts. They are the people who are doing this day to day. As Compliance 
Officers, we're not experts in every area of the business. We don't sit at someone's desk and 
process buy-ins or use the reports or, you know, escalate certain items to our supervisors. We're 
unfamiliar with the process. We're unfamiliar in general with what they're doing on a day-to-day 
basis. So it's absolutely is necessary to have the business owners be the original people who 
are drafting those WSPs and providing the information so that we can make sure it's 
accurate and that it includes what's really being done day to day. 

(Hearing-Day 7, 1758:13-1759:2, Nov. 4, 2014) 

118. On January 25, 2010, Delaney asked Compliance Officer Eric Alaniz to review 
certain WSPs to see how they reconciled with his testing. Among other things, Alaniz 
recommended that "as much as they can, I'd recommend to consolidate them and include how 
Sendero will adjust forT +4's and T+6's close-out requirement "of Rule 204 and to "include 
close-out requirement procedures in the WSPs." 

a. Response: No dispute. 

119. Although Delaney claimed that he was "working to close" "the gap" "between 
PFSI's WSPs and Stock Loan's practices concerning timely buy-ins," Delaney admits that 
PFSI's March 31,2010 WSPs, which Delaney specifically reviewed and approved, did not 
contain procedures for closing-out long sales. 
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a. 	 Response: Dispute - statement contains impermissible argument and 
mischaracterizes the cited support. Also, the cited support is unreliable and 
reflects statements made in Delaney's Wells Submission, not Delaney's personal 
admissions. See Jan. 15, 2015 Order (noting that the Court is disinclined to rely 
upon the Wells submission ofThomas R. Delaney II because the Court has 
determined that the representations made therein are insufficiently reliable). 

b. 	 Counterstatement: Pensons's WSPs were deemed "perfectly adequate" by expert 
witness Poppalardo and contained procedures for closing-out long sales, including 
long sales of loaned securities. 

c. 	 Support: 

• 	 Exhibit 188 

Penson Financial Services 

BD Written Supervisory Policies and Procedures 


3/!J/ZfJto to current 

• Exhibit 188 at 318 

House Bur-Ins 

Periodically based on Recalls and due dates. 

1 Buy-Ins can be on the borrow or loan side. 
1 If an Item must proceed to a Buy-In then Stock Loan Operations Personnel Inform the counterparty 

that a Buy-In will occur on that day. 
1 	 Stock Loan writes a trade ticket and provide to the Agency Trading Desk for execution. 

The counterparty Is called back with an execution price. 
The contacts are cleaned up Into the Buy-In accounts waiting to pass final collections due on 
settlement date. 

1 Buy-Ins on house borrows are relatively the same with the counterparty performing the buy-In 
completing most of the phone calls 

1 If Stock Loan does not have a counterparty to pass the Buy-In to, then the Buy-In Is forwarded to the 
customer Buy-In department. 

Documentation/Evidence 

• Exhibit 188 at 317 
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House Borrow and Loan Recalls 

Dally. 

1 Sendero receives all house deficits and fall to delivers from Phase 3. 

Equity and Finance Staff Issue recall letters 

Recalls are tracked and based on stock record they can be cancelled at any point, left open or bought 

In to clean up the purpose of the recall. 


Documentation/Evidence 

Sendero and LOANET 

Sendero and LOANET save all recall data records. All Issued letters are saved In the dally work flow. 

• Pappalardo Testimony 

A Okay. Yes, I did look at PFSI's policies and procedures. And I think what I would say is you 

start with, you know, as a general matter, you look at all of the key elements of the rule, and you 

make sure that those are reflected in the policies and procedures and to -- for the Reg SHO, 

certainly the important things are, you know, that the orders be marked correctly, locate and 

delivery requirements, close-out requirements and the penalty box restrictions. And I saw all of 

those elements in the PFSI policies, albeit in not necessarily a single policy because there are 

separate and distinct responsibilities within different groups in PFSI. 

Q How did they compare to what you've seen in the industry with respect to policies and 

procedures? 

A Relating to Reg SHO, I think their policies and procedures overall were very 

comprehensive. And we've seen better, but, you know, they're-- they're perfectly adequate. 

In connection with Reg SHO, it's a really complicated area. I see a lot of policies and 

procedures and it took me a really long time to parse through them, but I do think that -- I 

think they were okay. 


(Hearing-Day 8, 1993:16-1994:13, Nov. 5, 2014) 

Q Can you tell me, did anything in the cross-examination questions that Ms. Atkinson asked 

change your opinion that PFSI policies and procedures were consistent with what you saw in the 

industry? 

MS. ATKINSON: I'm going to object to that as leading. 

JUDGE PATIL: Overruled. 

A No, I -- I think they're consistent with -- with other policies and procedures that I've 

seen. 

(Hearing-Day 8, 2039:23-2040:6, Nov. 5, 2014) 

120. Nor did PFSI 's December 30, 201 0 WSPs contain procedures for closing-out long 
sales. 

a. Response: Dispute - accuracy of statement. 
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b. 	 Counterstatement: PFSI 's December 30, 2010 WSPs contained procedures for 
closing-out long sales. 

c. 	 Support: 

• 	 Exhibit 211 at pg. 11-12 

Penson Financial Services 

BD Written Supervisory Policies and Procedures 


U/30/:lOI.O CO CIUftnt 

CLOSE·OUT REQUIREMENTS FOR FAIL TO DELIVER 
[SEC Rule 10b-21; Regulation SHO Rule 204] 

"Naked Short Selling" Is an abusive practice where the seller does not Intend to deliver securities In time for 
settlement (Including deceiving a broker-dealer about their locate source or ownership of shares). Close-out 
requirements apply to all equity securities. Obligations to close-out falls to deliver are the responsibility of the 
participant of a registered dearing agency, I.e., a broker-dealer that self-clears Its own trades or the clearing 
firm on behalf of an Introducing firm, 

To prevent this abusive practice, the SEC has Imposed requirements that securities must be delivered for Short 
Sales of all equity securities by settlement date (T+3). If securities are not delivered by settlement day, the 
Broker/Dealer Is obligated to close out the position by borrowing or purchasing securities by the beginning of 
regular trading hours on the settlement day following the settlement date (T+4). For long sales, the BD must 
close out the position no later than the beginning of regular trading hours on the 3rc1 consecutive settlement da) 
following the settlement date (T+6). 

For sales of securities under Rule 144, the close-out requirement Is triggered on the 35th consecutive settleme n 
day after the settlement date for the sale In that security. Falls to deliver of Rule 144 securities must be closed 
out no later than the beginning of regular trading hours on the 36th consecutive settlement day following the 
settlement day for the transaction (T+3+36), 

When a BD falls to close out a position as required under this rule, the BD may not accept a short sale order In 
that security from another person or effect an order In Its own account until the fall to deliver Is closed out. 

• Ex. 746 at pg. 339 

To prevent this abusive practice, the SEC has Imposed requirements that securiUes must be delivered for Short 
sales of all equity securities by settlement date (T+3). Ifsecurities are not delivered by settlement day, the 
Broker/Dealer Is obligated to dose out the position by borrowing or purchasing securities by the beginning of 
regular trading hours on the settlement day following the settlement date (T+4). For long sales, the BD must 
close out the position no later than the beginning of regular trading hours on the 3rct consecutive settlement da~ 
following the settlement date (T+&). 

• Ex. 211 at pg. 4 
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House Buy-Ins 

Periodically based on Recalls and due dates. 

11 Buy-Ins can be on the borrow or loan side. 
11 If an Item must proceed to a Buy-In then Stock Loan Operations Personnel Inform the counterparty 

that a Buy-In will occur on that day. 
11 Stock Loan writes a trade ticket and provide to the Agency Trading Desk for execution. 
11 The counterparty Is called back with an execution price. 
11 The contacts are cleaned up Into the Buy-In accounts waiting to pass final collections due on 

settlement date. 
11 Buy-Ins on house borrows are relatively the same with the counterparty performing the buy-In 

completing most of the phone calls 
11 If Stock Loan does not have a counterparty to pass the Buy-In to, then the Buy-In Is forwarded to the 

customer Buy-In department. 

121. In fact, the procedures identified as "PROCEDURES ADOPTED IN 
ACCORDANCE WITH RULE 204" in the WSPs primarily dealt with Rule 203, not Rule 204. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Penson's Reg SHO and Rule 204 policies and procedures 
addressed (1) all elements of the rule, (2) set out specific procedures to follow, 
and (3) identified individuals and supervisors responsible for compliance. 

c. 	 Support: 

• 	 Ex. 828 at 10-12 (Poppalardo Report). 

I have reviewed the relevant PFSI policies and procedures in place during the relevant 

period and conclude that they are reasonably designed. PFSI's WSPs generally state rule 

requirements or prohibitions (citing to the relevant regulation in most cases), the designated 

principal(s) (by title) who is responsible for supervising the activity, and how the supervisor 

documents his or her review of the activity. The policies and procedures are sufficient to put 

registered personnel on notice of regulatory requirements and Finn practices, and they clearly 

vest supervisory responsibility in specific individuals as required by NASD Conduct Rule 3010. 


PFSI WSPs address an may of subjects. The scope of the areas addressed in these 

documents is consistent with similar documents JRpared by other broker-dealers and, in my 

opinion, also consistent with what the SEC and FINRA would reasonably expect the WSPs to 

contain. The policies and procedures address training requirements, i.e., annual Compliance 

meeting and Firm Element training, hiring, on-boarding of correspondents, and other important 

elements of a supervisory system. Notably, PFSJ had separate procedures that governed the 

activities and responsibilities of Compliance department personnel. This is not a regulatory 

requirement, but a best practice that Finseg typically recommends when assisting finns in 

developing policies and procedures. 


---~~-
---------~--~---· 

• Ex. 211 at 3-14 
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Penson Financial Services 
BD Written Supervisory Policies and Procedures 

JZ/30/ZOJO to Cumnt 

SECURITIES LENDING (STOCK LOAN) • DALLAS OFFICE II • RULE 204 

• Ex. 746 at 325-341 

CLOSE-oUT REQUIREMENTS FOR FAIL TO DELIVER 
[SEC Rule 10b-21; Regulation SHO Rule 204] 

"Naked Short 5elllng" Is an abusive practice where the seller does not Intend to deliver securities In time for 
settlement (Including deceiving a broker-dealer about their locate source or ownership of shares). Close-out 
requirements apply to aU equity securities. Obligations to close-out falls to deliver are the responsibility of the 
participant ofa registered clearing agency, I.e., a broker-dealer that self-clears Its own trades or the clearing 
firm on behalf of an Introducing firm. 

To prevent this abusive practice, the SEC has Imposed requirements that securities must be delivered for Short 
Sales of all equity securities by settlement date (T+3).1f securities are not delivered by settlement day, the 
Broker/Dealer Is obligated to dose out the position by borrowing or purchasing securities by the beginning of 
regular trading hours on the settlement day following the settlement date (T+4). For long sales, the BD must 
dose out the position no later than the beginning of regular trading hours on the 3rc1 consecutive settlement day 
following the settlement date (T+6). 

For sales of securities under Rule 144, the dose-out requirement is triggered on the 35th consecutive settlemen 
day after the settlement date for the sale in that security. Falls to deliver of Rule 144 securities must be dosed 
out no later than the beginning of regular trading hours on the 36th consecutive settlement day following the 
settlement day for the transaction (T+3+36). 

When a BD falls to close out a position as required under this rule, the BD may not accept a short sale order in 
that security from another person or effect an order In Its own account until the fall to deliver Is closed out. 

• see also Ex. 540 at 383-399 

122. On May 17, 2010, Delaney received notice that FINRA had detected that PFSI had 
not closed out long sales in compliance with Rule 204. 

a. 	 Response: No dispute. 

123. Delaney did nothing to follow-up on the notice in Exhibit 168 that FINRA had 
detected that PFSI had not closed out long sales in compliance with Rule 204. 

a. 	 Response: Dispute - accuracy ofstatement; mischaracterization of testimony; 
overly broad. 

b. 	 Counterstatement: Delaney testified that he did not know whether he did 
anything to follow-up on the notice in Exhibit 168. 

c. 	 Support: 
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• Delaney Testimony 

Q Okay. What did you do to follow up on what Ms. Miller told the FINRA person? 
A I may be missing, but I don't see where I'm being requested to follow up on anything. 
Q So do I take that to mean you did nothing to follow up on this; is that right? 
A I don't know if I- if I'd done anything. I don't see anything here that says that I followed 
up on it. 
Q So you-
A Whether I did or didn't, I don't know. 
Q You don't have any recollection of following up on this? 
A No. 

(Hearing- Day 2, 597:23-598:11, Oct. 28, 2014) 

124. On July 26, 2010, Delaney received an e-mail indicating that fails attributable to 
PFSI's Stock Loan department were not to be closed out. 

a. Response: Dispute- accuracy of statement. 

b.Counterstatement: On July 26, 2010, Delaney was copied on an e-mail in which 
Alaniz provided advice regarding fails attributable to PFSI's Stock Loan 
department. 

c. Support: 

• Exhibit 158 at p. 1, 3 

From: Eric Alaniz 
</O=PENSON/OU=PENDALOI/CN=RECIPIENTSICN=EALANTZ> 

Sent: 

To: 

Cc: 

Monday, July 26, 

Subject: RE: ***REG SHO***

Summer, 

This 1s correct the Stock Loan account should be flat by the end of the day or have a surplus. Preferably 
this should be completed prior to or at market open. I will notify Rudy and Brian. Summer would you call 
me up when you have a second. 
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125. On October 13, 2010, Brian Gover again elevated the issue ofStock Loan's 
closeouts of long sales. 

a. 	 Response: Dispute. The Division's statement is not supported by the cited 
evidence or the record. Exhibit 26 relates to Ridge customers, not PFSI Stock 
Loan shares on loan. 

b. 	 Counterstatement: On October 13,2010, Brian Gover elevated an issue related to 
Ridge and Rule 204. 

c. 	 Support: 

• 	 There is no evidence in the record that shows Brian Gover had previously 
escalated a similar issue. 

• 	 Exhibit 26 at PENSON0009044-45 

Fram: Brian Gover 
Sent: Wednesday, OdDber 13, 2010 1:18 PM 
To: Mitch Mintz 
CJc: Conti, Anthony; Rudy De La Sierra; Mike Johnson; Brian Hall; Joe Gagliardi; Barillo, Joe; Tom Delaney; Thomas 
Tector; Jeny Reilly; Summer Pordraclc; Trade Pittman · 
Subject: RE: REG SHO 204 Notification 

Mitch· Bringing Compliance (Tom Delaney and Tom Textor) Into the discussion. If Iam getting this~ we are 
essentially saying that for Ridge CUstomers although we can borrow to cover a failing long sale, we will not do so unless 
the correspondent contacts Stock loan to arrange the borrow and agree the rate. Is that aca~rate? ·----- 

;.~~......................................................................................................._............................................................................................................... "/ttf~VERNM~V
Fram: Mintz, Mltchefl J [maffto:Mittheii.Mintz@ridgeclearing.com] 

From: Rudy De La Sferra 
Sent: Wednesday, 
To: Cearfng, REG SHO 204 
Cc: Mike Johnson; Brian HaD 
SUbject: RE: ***REG SHO***-AUMN 

The language I've highlighted needs to be reviewed. We do not borrow for long safes. If the short Is due to a long sale 
then we'll just waft for shares to be received rather than Incur the cost of borrowing. Please advfse who we should speak 
with to have this removed. 

Thanks 


Rudy 


............................-........................_____.......-·-·-·...........__.............._................___··-····..--..........._......................-..·-·····.......-·--··-··-...........-.•.•.•._............-...._...... _.. 


126. On October 21,2010, Delaney received a FINRA examination report that informed 
him that PFSI was violating Rule 204 with respect to closeouts of long sales of loaned securities. 

a. 	 Response: Dispute - accuracy of statement. 
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b. 	 Counterstatement: On October 21, 201 0, Delaney received a FINRA examination 
report that informed him that PFSI was violating Rule 204 with respect to 10 
transactions between February 1, 2010 through March 31,2010. 

c. 	 Support: 

• 	 Exhibit 40 at pp. PENSON0624660, PENSON0624668 

F~ 
Sent 
To: 
8ul.iect 
Mach: 

B~G~t•..lllllllll 
Frida'/. Oc:tabar 
GaryWiedman 
FW: 2010 Penaan EXIt Mealing Repoit 

RnaS 2010 Pensan Exll Rpt.pdf: A1T00001•.Nm 

~-=n;;~ ............................ ······················· ... ············ ... ········· ................ ····· ······ .... ··························· ..............................................................................._............. 

ll8t: n&lrldly, Octcbtt 2J, 2010 6:46 "' 
TDI BD YlllatY: Blrt McCIIn; Jclfln ICeaar. Mlly !imllb;,., lflnvBe; Bl1lll GMr, Hclet Huty, Martlid: lldlcrt fM:Itllan; All~ C'lll Ghani 
~ fWt 20101Pi!NDn Ed MKtiag Repart • 

"'<immd)'Milkr" --- 
HiTom.tKim, 


Aalcllc4 b 12lo 2010 Patlcm P.llt MccdDa rcpcJit. 


'Jhmb, 


YaciJ:f8 


9. 	 The firm was not In compliance with Regulation SHO SEC Rule 204, and NASD Conduct 
Rule3010. 

a) 	 A review of CNS fall to delvers (FTD's) from February 1, 2010 through March 31, 
2010, disclosed that there were a total of 88 CNS FTD's whereby the quantity 
amounts were unchanged, and the fails were outstanding for more than seven 
consecutive setUement days. The firm cfid not dose-out the aged falls as required by 
the rule. 

b) 	 A review of ten CNS FTD's February 1, 2010 through March 31, 2010 whereby the 
quantity amounts had changed, disdosed the following: 

1) 	 The firm failed to recall securities from stock loan or borrow securities to close 
out all1 0 of these falls, which resulted In the falls being consistently 
outstanding beyond Trade date +4 for short sale FTC's and Trade date +6 for 
long sale FTD's. 

2) 	 The firm did not adhere to the "Penalty Box" requirement by not placing the ten 
outstanding FTD securities In the •penatty BoX' as a result of Its failure to 
comply with the close-out requirement 

-	 - ~ ----· --- --~---- -~-' ..______~~---------- ·- . - - 

127. Delaney was the compliance person responsible for Rule 204. 
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a. 	 Response: Dispute - accuracy of statement. The Division's statement 
mischaracterizes the cited support. Additionally, the Division's statement is an 
incomplete recitation of the record. 

b. 	 Counterstatement: By virtue of his position as Chief Compliance Officer, Delaney 
was primarily responsible for ensuring compliance with Rule 204; however, he 
relied on the assistance of Compliance staff and the subject matter experts in the 
business units. 

c. 	 Support: 

• 	 Hasty Testimony 

Q 	 Well, in fact, Mr. Delaney was the person who was responsible for Rule 204; isn't that right? 
A Yes. 

Q And he was the one who you expected would have the responsibility to review the 

adopting release, for instance, that accompanied Rule 204, and work with the business 

units to make sure that the information contained in the adopting release was being 

properly implemented; isn't that correct? 

A Yes. 


(Hearing- Day 7, 1769:25-1770:9, Nov. 4, 2014) 

• 	 Alaniz Testimony 

Q What was the purpose of meeting with the Stock Loan department? 
A The purpose of meeting with any department in this search, under these circumstances 
with the Stock Loan, was to ensure that I understood the rule completely. Not completely 
as -- completely as to what I was going to test. 
Q All right. You've read the rule? 
A I've read the rule. 
Q So -- so you said that you met with him to make sure you understood it. How did meeting 
with him help you understand it? 
A Well, Reg SHO- Regulation SHO was new to me. The rule was new at the time. So 
since they were the business unit that dealt with this rule on a daily basis, I wanted to make 
sure that I understood it as I read it. As them being the individuals that would be applying 
this rule, I wanted to make sure we were on the same page so that I wasn't testing one thing 
when they thought I was testing another. 

(Hearing-Day 3, 749:1-20, Oct. 29, 2014) 

• Delaney Testimony 

Q Who did you rely on? 

A Various groups. So I had my own staff, of course, that I would rely on, as well as I would 

rely on the subject matter experts within the - within the business. 
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QWhen you say "subject matter experts," what does that mean to you? 
A To me, that would be at Penson, lot ofmoving parts, a lot of-- a lot ofdepartments with 
specific processes and procedures and things of that nature. And so those -- those leaders in that 
business group - these would be generaiJy the registered principals within those business groups 
-- would have -- would be those - that key subject matter. I mean, they would know more -- they 
-- they would forget more about their department and how it operates than -- than I'd ever hope 
to know. 

(Hearing-Day 5, 1220:20-1221:10, Oct. 31, 2014) 

128. Delaney was the compliance person responsible for interfacing with Stock Loan. 

a. 	 Response: Dispute - accuracy of statement; incomplete recitation of the record. 

b. 	 Counterstatement: Delaney was one of the compliance staff who interfaced with 
Stock Loan. 

c. 	 Support: 

• 	 Ex. 158 (Alaniz interacting with Stock Loan) 

From: Eric Alaniz 
</QaPENSONIOU~PENDALOJ/CNnRECIPIENTS/CN=EALAl\'TZ> 

Sent: Monday, July 26,2010 7:40AM 

To: 

Ce: 

Subjeet: 

Summer, 

Thls is correct the Stock loan account should be flat by the end of the day or have a surplus. Preferably 
this should be completed prior to or at market open. I will notify Rudy and Brian. Summer would vou call 
me up when you have a second. 

Thanks, 

Eric 
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• Ex. 300 (Hasty and Miller interfacing with Stock Loan) 

From: HOUyHasty
sem: Frklay.
To: Tom Deloney; Mike Johnson 
Cc:: Brian HaP 
Subject: RE: Reg SHO Buy.tn YS Penalty Box 

Agreed. We will want to make sure that we can demonstrate ttult the fail was thct result of a long sate. which we can 
typiaUy do by pulling the posltlon sheets. 

Passon Rnlncfal ScMeot,lne. 

1700 Patifk A'Wt!n&ll!. Sultt 1400 I Dattas. 1lC 75101 

P:214.9SU470 I f;111U17.1646 

WWW.grniOMOtn 
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From: Brian Hall 
s.nt: F~y. March 04, 20111:54 PM 
To: 	 Kimberty Miner 
Subjoct: 	 204 Closeout F'udngs RHponse 
Attztchments: FlNRA Cyde bamin.Dtion - DRAFT RISPONSfS (2).doc 

The portion I added to the document Is below In btue. I haw aWIChed aCOPV ofthe updated versfon as weD. 

Thanks. 
&Mn 

13) The finn was not compliance with Reslllatfon SHO SEC Rule 204 (Cfose.Out Requllementt and NA.SD Conducl Rule 
3010 (Supervision). 

A review of 10 CNS JBtr to delivers (FTIYs) from the VtSTA query faU report as of February 1, 2010 throuah Marth 3~ 
2010. dlsdosed the following: 

• 	 Nine(9) of 1he CNS FTD's were created by tong sales, whldl required the finn to dose out the fails by the 
momfng ofT+&, and one (1) CNS FTD was created by a short sale, wtdch required the fttm to close out the fall by 
the momina of T+4. The ftnn could not evtd~nce that appropriate action was taken to dose out aU (1) fails. 

While th~! finn /His the procftlum and polldes around tht homlllng ofReg Sho Rult Z04 om geMtelly ~fttlwe 
we htwe toktn*PI co mswe that oil Items sub}«f co Reg Sho Rult Z04 ore t:tNered elthB by bom:wl ar bu,.ln 
by 1M iequlmlllf~WJoT «<Ch ttonsot:flon type. we would nore thoro/ the ltrms IMntl/lttl cu btlng $UbJ«t co buy 
In ret o buy- In did nol ocau we findS lt~ms wllkh should hove bftn bought ln. flu! Gffrrptc value of those 
tronstldloni was <$.10,000. 

• 	 The firm coutd not evJd~nce adherence to the •Penahy 8ol( requfremen~t Of evidence that a buv·ln order was 
processed prior to the "market open• to comply wfth the ~-out requirements of.on ten on these faDs. 

At tile time of the txamlnt1tlon pnlod, the firm did not hfiW proM/um In pit~« to Gdhtte ro the ·~~ ,_., 
requirement. 'Tills IIIP wos dluoWttad "' J§nwry ZOJO, lndtp«adtnt from this oudlr, ond piOt«/uta wtte 
dnelopell lind pur Itt piGte Itt ~My ZOJO to fJfOPfNiv ldentJh, Oltd tatrlcf I« lmdlng 0/tllloaltlnf put'pOSf:S, arses 
whrR short so'e doseouts were not per/Grmd by motl«:t open an 1+4, botrvwJ were ornzttgH ptlot ro mortet 
opeJJ on r~ but did notsettle, ond long ltM dtntours rhot did nor om~ron Tff. 

In rrgords to Cht timing o/lontele closeouts, the Jitm don not belkw It Is Industry~ ro diM out long 
soles piloT ro the momt optn on 1+6. Not once hoi IH /lrm ever hod o borrow doscll out by o kndlng 
~"Y ct the open. Con~Jv, the finn's borrowing cocmktpOI'tla wUI nor «eept o ~ ptb on " 
stock loan ot the mor*et OPf!lt· Dws, th~ firm sKUta clomNm vmus long Ala or the omdPI/on o/1M OTCC 
trod1ng window Ill opproxlmofl!}y S:OO EST dall1, os Is unhlmatly prodked. Otnlng out looM lit fht marbt Of#lt 
would put the firm err o COift/H1fltiR dlsodtlttnUigt ond ultlmottly lalnder tiN! firm's obiJlty to cover Its ~ 
ddlwty oWifatlons. 

• De La Sierra Testimony 

A Okay. So on a-- one side ofour room, Mike had his office. He had a sliding window and 
a door, so that was typically open. I was next to Mike. Next to my left was Brian Hall. We 
faced Lindsey Wetzig, Terry Ray, Dawnia Robertson, Marc McCain, Logan. Those are the 
operations. And then behind them was our two programmers, Matt Battaini and Dave 
Chen, and Dave faced the three compliance people that were in our group or in our area, I 
should say. 
Q And who were those three compliance people? 
A Holly Hasty. Kim Miller and Aaron Mcinerney. 
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Iglearing- Dar I, 223:23-224:8, Oct. 27, 2014) 

• Miller Testimony 

Q Now I would like to move briefly just to talk about the Stock Loan Department. This case is 

really about the Stock Loan Department at Penson, and I want to ask you about whatever 

personal knowledge you may have of the Stock Loan Department. And so let me just start 

with: From a physical proximity standpoint, wherever you officed, was that near the Stock Loan 

Department? 

A Yes. For several years I sat within the Stock Loan Department. 

Q And where was that? What floor was that? 

A The 19th floor, I believe. 

Q And how close physically in proximity to the department did you sit? 

A Well, we sat on a row -- the four compliance people saw on a row, and they had all the desks 

on the other side of that row. So they were just on the other side of me. I just -- it was across 

from me. 

Q So within just a couple of feet? 

A Yes. 


(Hearing-Day II, I575:I9-I576:I3,Nov.l0,20I4) 

• Alaniz Testimony 

Q What was the purpose of meeting with the Stock Loan department? 
A The purpose of meeting with any department in this search, under these circumstances 
with the Stock Loan, was to ensure that I understood the rule completely. Not completely 
as -- completely as to what I was going to test. 
Q All right. You've read the rule? 
A I've read the rule. 
Q So -- so you said that you met with him to make sure you understood it. How did meeting 
with him help you understand it? 
A Well, Reg SHO --Regulation SHO was new to me. The rule was new at the time. So 
since they were the business unit that dealt with this rule on a daily basis, I wanted to make 
sure that I understood it as I read it. As them being the individuals that would be applying 
this rule, I wanted to make sure we were on the same page so that I wasn't testing one thing 
when they thought I was testing another. 

(Hearing-Day 3, 749:1-20, Oct. 29, 2014) 

• Hasty Testimony 

Q In fact, it is an error that Bill Yancey is listed as Mike Johnson's supervisor in any capacity? 
A I would agree with that, yes. 

Q Why do you believe that that is an error? 
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A I sat in the location where the Stock Loan folks were for a period of time. I mean Mike 

J~hns?n is not a qui~t person .. He was very vocal about who he reported to and where he ~ot his 

drrecttons and how, 1f something were to come up, who he was going to take his orders 

from. And so looking at all of these documents is all well and good, but at the end of the day, 

my own 

personal perception and observations ofMike Johnson and his own admission that he reported to 

Phil is what makes it clear to me. 

Q So you would not be surprised that, in fact, in this trial, Mike Johnson testified that he was 

supervised by Phil Pendergraft? 

A It would not surprise me at all. 

Q Does the fact that an erroneous document was given to the regulators in any way change 

what the supervisory chain with Mike Johnson was in reality? 


MS. ATKINSON: Objection, Your Honor. 
JUDGE P ATIL: Overruled. 

A No. 

(Hearing- Day 7, 1794:12-1795:18, Nov. 4, 2014) 

129. Often when new rules came out PFSI's Compliance department would have 
meetings, analyze technologies, and develop a road map to ensure compliance. 

a. Response: No dispute. 

• Hasty Testimony 

Q Ms. Hasty, what-- if you recall, can you discuss the steps that Penson's Compliance 
Department took when new rules and regulations were issued or changed? 
A So typically new rules and regulations would come to us in a variety of different ways. 
Many ofus were signed up for different types of alerts that came from the regulators themselves. 
Most of the SROs have the ability for you to sign up for a news feed or something along that 
line. And there are lots ofdifferent publications that come out on a regular basis that provide 
that information. So it was pretty well circulated. Once we received something and we 
had a chance to review it, oftentimes we would set off-- set up meetings with the different 
business owners that we felt like these particular rule changes or new rules would touch, and we 
would start working through the process of determining what procedures may need to be 
changed, what development effort, you know, the technology resources or people resources 
might be required, and -- and really try to lay out the road map for how we were going to meet 
certain compliance deadlines and making sure that we would be compliant at the time those rules 
came into effect. It wasn't uncommon for us to use working groups or put together, you know, 
groups of folks who met regularly that covered a lot ofdifferent business areas, just to make sure 
that everybody understood and was onboard with how we were going to implement a new rule or 
regulation. 

(Hearing- Day 7, 1707:11-1708:16, Nov. 4, 2014) 

Q I think that's what I wrote down. What is a working group? Can you explain that for us? 
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A So it was not uncommon at Penson for us to put together working groups of people from all 
various business units, including legal, including technology, including the business unit and 
compliance, to really focus on a particular issue. So if there was a new rule that might come out 
and we knew that we had a six-month implementation date we, would get a group ofboth 
dedicated business owners, oftentimes we would have a legal representative, there would be 
someone from compliance, there would be folks from technology, to really work through what 
updates the procedures needed to be made, what development or IT resources would be needed, 
what reports might need to be created, whether there was staffmg that needed to be addressed, if 
there were forms or notifications to any ofour documents that needed to be made. All of those 
things were things that we worked through in these working group. 

(Hearing- Day 7, 1714:20-1715:14, Nov. 4, 2014) 

130. In contrast, Delaney does not recall any meetings about the implementation ofRule 
204. 

a. 	 Response: Dispute- mischaracterizes testimony. 

b. 	 Counterstatement: Delaney testified that when 204T was implemented, he bad 
meetings about the rule, but he does not remember specific meetings. 

c. 	 Support: 

• 	 Delaney Testimony 

Q When 204T was implemented, do you remember if I had any meetings with people up 

the chain from you at the time that Rule 204T was implemented? 

A Yes. 

Q Yes, you did have meetings? 

A I believe we had meetings, yes. 

Q Do you recall any of those meetings? 

A Not a-- not meetings in specific, but I know, again, there was lots of- there was 

communications going around. We were- there was coordinating those communications 

and things of that nature. 

Q Okay. 

A Not-- and then again, notwithstanding the-- the earlier meeting that I had mentioned where 

-- around 204T where Mike Johnson and I -- not really -- I wouldn't classify as a meeting; much 

more as a hallway conversation about his -- his concern about the resistance to counter-parties. 

THE COURT REPORTER: I'm sorry. About the what? 

A Resistance from counter-parties. 

BYMR. WASHBURN: 

Q But did you have more formal meetings than just that kind ofhall walk -by that you 

described with Mr. Johnson? 

A With Mr. Johnson, no. 

Q Okay. With anyone? 

A 	 I may have. I don't -- I'm not specifically remembering. 
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I(Hearing- Day 5, 1238:15-1239:18, Oct. 31, 2014) 

131. No technology was designed or modified to enable Stock Loan to comply with Rule 
204T/204. 

a. Response: Dispute  accuracy of statement. 

b. Counterstatement: Stock Loan's Sendero system was reliable and accurate. It was 
modified in 2011 to resolve the conflict between the MSLA and Rule 204 
compliance. Specifically, the Stock Loan department engaged in remediation 
efforts, including reworking the automated queries and reports in order to comply 
with Rule 204 close-out procedures. 

c. Support: 

• De La Sierra Testimony 

Q: All right. We've talked for a minute-- for a while now about Sendero. What was your sense 
of Sendero' s accuracy, reliability? 
A: I felt it was very reliable. 

(Hearing-Day!, 234:22-25, Oct. 27, 2014) 

• Wetzig Testimony 

Q: And in your experience, was it-- did it seem to be an accurate system at telling you whose 
responsibility, whether it was a short or a long? 
A: Yes. Sendero was a very accurate system. 

(Hearing-Day 2, 365:14-17, Oct. 28, 2014) 

Q: Do you have a sense of-- can you put that in a range of accuracy, how accurate it seemed to 
be? 
A: I would say 95 percent. 

(Hearing-Day 2, 374:18-20, Oct. 28, 2014) (discussing Sendero) 

Q: Did there ever come a point in time where Sendero was reprogrammed to change when that 
recall was happening? 
A: Yes. 
Q: And-- and when-- to the best ofyour memory, about when did that occur? 
A: I would say, maybe, 2010. 
Q: Do you recall how the reprogramming worked? I mean, what happened? What -- what did 
you do to reprogram Sendero? 
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A: So our programmer, Matt Battaini, programmed Sendero so that we could see what we 
needed to recall on T + 2 instead ofT+3. 

(Hearing-Day 2, 372:25-373:12, Oct. 28, 2014) 

• 	 Ex. 70 

Securities Lending Department 

• 	 Dally recoridllatfon of aD securltfes borrowed or arranged to borrow to dose-out "faD to deliver" 
positions. Documentation completed daDy and signed off by the department's PrincipaL Any 
security that fafls to meet the udosHUt" requirement should be reported to the Buy-In 
Department for Inclusion of next day "buy-tns• and subject to the •Penalty Box" bonowlng 
requirements of Rule 204. 

• 	 AD securities that failed to meet the "dose-out" requirement, as reported to you by the Buy-In 
Department, subject to the "Penalty Box" borrowing requirements of Rule 204. 

• 	 A complete reVIew and re-work of the T +4 query/report for the possfbUfty that short positions In 
other ac!X)unt types (i.e. Inventory accounts) are being missed until automation of the T +4 report 
by the Buy-In Department Is comp!eted. 

• 	 AD required "buy-Ins" on T+4 and T +6 reports executed by PFSI only 

• 	 Please work with the Buy-In Department to facilitate any necessary remmmendatlon(s)• 

. The T +6 report Will be reviewed and reworked as necessary for ampllance with Rule 204 to ensure that 
an account(s) that may have been missed In the past are Included In the report going forward. Exec:utfons 
are now being done at or before the market open. 

132. The Compliance department never gave effective guidance to Stock Loan on how to 
comply with Rule 204. 

a. 	 Response: Dispute - accuracy of statement; contrary evidence. 

b. 	 Counterstatement: The Compliance department gave sufficient guidance to Stock 
Loan on how to comply with Rule 204. 

c. 	 Support: 

• 	 See exhibits cited for support in Response to Division's FOF 62. 

• 	 Delaney Testimony 

Q: You have Exhibit 378 in your binder. Do you see that document? 
A: I do. 
Q: And what is that? 
A: That's an e-mail from Mark Fitterman, an attorney for Morgan Lewis, sent to me on 
Thursday, February lOth, 2011; subject, attorney-client privileged communication, Reg SHO. 
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Q: Ifyou could go back to the first e-mail in this chain. Who is that e-mail from and who is it 
to? 
A: The first e-mail is to Andy Koslow, with a copy to Holly Hasty, from me. 
Q: And if you were to look at - so I think two of the last three paragraphs there, the 
second-to-last and third-to-last paragraphs, does that -- does that describe this dispute that 
you had with Mr. Johnson? 
A: The last three? It that what you said? 
Q: Yeah, on Page 3 of this document. Does that describe the dispute? 
A: Yes. I think that describes the dispute, yes. 
Q: And accurately, as far as you're concerned? 
A: Yes. 
Q: All right. And you sent that to Mr. Koslow, the general counsel? 
A: I did. 
Q: And then did you send it on after that to the attorneys at Morgan Lewis? 
A: I did. 

(Hearing- Day 5, 1310:4-1311:6, Oct. 31, 2014) 

• Alaniz Testimony 

Q... All right. Now, you went over this quickly with Ms. Atkinson, but when you first met 
with Stock Loan, who was there? 
A Rudy De La Sierra and Brian Hall. 
Q Okay. And in the first meeting with them, did you discuss the rule? 
A I discussed my interpretation of the rule. 
Q And what did you tell them that you -you understood the rule to require? 
A I understood the rule to require if there were any fails ofT+4 or T+6, that the position 
in question must be bought in at -- prior or at market open. 
Q Okay. I don't want to belabor it too much, but fails would be a situation where there was -- a 
security was supposed to be delivered to CNS -
A Correct. 
Q -- and for whatever reason, it wasn't? 
A Correct. 
Q And had to be bought in? Or was buying in the only way to cure a fail, to the best of your 
recollection? 
A Buy in borrow the shares. 
Q Okay. And you told them that needed to be done at or prior to market open on T+6 or T+4; 
is that correct? 
A Correct. 
Q And T+4 deals with short sales? 
A Correct. 
Q T +6 the long sales? 
A Correct. 
Q Okay. Did they-- and I guess you can talk about them individually or as a group. Did either 
of them mention to you a different interpretation? 
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A No, they did not. Brian Hall was silent. Rudy De La Sierra indicated that that was not his 

interpretation of the rule. 

Q Okay. What did he tell you his interpretation was? 

A He did not. He just stated that my interpretation was not the correct interpretation. So at 

that point, so there wouldn't be any, I guess, head butting or trying to, I guess, to avoid any type 

ofconfusion, I let them take the rule with them. I told them to read it, sleep on it, and the next 

day we would reconvene and we would decided what -- what they thought the understanding of 

the rule was. 

Q Okay. So did that happen? 

A Yes. 

Q That next day meeting, what happened? 

A The next morning, I was called up. I can't remember who called me up. I met with Brian 

Hall, Rudy De La Sierra, and they brought in Matt Butane and I went over with Doug Gorenflo. 

And as soon as we arrived, I asked them if they had time to read the rule. And they said yes, 

and they did confirm that my interpretation of the rule was correct. 

Q Okay. At any point during that meeting, did they tell you that they-- that their operations 

were inconsistent with your interpretation of the rule? 

A No. 


(Hearing-Day 3, 750:5-752:14, Oct, 29, 2014) 

• 	 Stip. FOF 70 ("Members of Penson's Stock Loan Department at all times knew 
that Rule 204T or 204 required them to close out all long sale transactions by 
market open at or before market open on T +6"). 

133. In approximately August 2009, Delaney sent an e-mail out regarding Rule 204. 

a. 	 Response: No dispute. 

134. The e-mail (Exhibit 125) simply referenced that close-outs needed to occur on T+6; 
it did not specify at what point during the day the close-out must occur. 

a. 	 Response: Dispute - Division's statement mischaracterizes the exhibit and fails to 
provide important context about the exhibit. 

b. 	 Counterstatement: Exhibit 125 was copied almost word-for-word from a bulletin 
issued by Penson's counsel. The bulletin from counsel referenced that closeouts 
needed to occur on T+6; it did not specify at what point during the day the close
out must occur. Both the Stock Loan and Buy-Ins Departments knew the Rule 
204 close-out requirements. 

c. 	 Support: 

• Delaney Testimony 

IQ Have you had a chance to compare the language in Exhibit 425A with the language in Exhibit 
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125? 
A I have. 
Q Are they at all similar? 
A They're nearly identical. 
QOkay . What does that mean to you? 
A That thi s was the -- this was the source information for which 1 took and made the larger 
13 distribution in my communication. 
Q When you say, "they're largely identical," you mean , like, word-for-word you copi ed large 
portions of Exhibit 425A ? 
A I did. 

(Hearing- Day: 5, 1256:5-17, Oct. 3 1, 2014) 

• Ex . 425A 
The final ru le includes some modifications fro m the interi m rule: 

• 	 Early Close Outs Using Pre-Fail Credits. Rule 204 continues to permit early close outs thro ugh the use 
of so called "Pre-Fail Credits: Howeve r, Rule 204 now provides that a bro ker-dealer m ay use eithe r 
purchases or borrows to obtain the Pre-Fail Credits, ra ther than being lim ited to purchases. In addition, 
Rule 204 provides that a broker-dealer is only required to obtain Pre-Fail Credits to cover its o pen fail 
position , rather than having to cov er the entire amount of its open short position . 

• 	 Using Borrowed Shares to Close Out Fai l Positions. As noted above, Rule 204 continues to allow 
broker-dealers until T +6 to close out a fail position w ithout becoming subj ect to the borrowing penalty if t he 
fai l position results from long sales or from bona fid e market making activi ty. However, broker-dealers now 
may either borrow o r purchase securities to close out those fa il positions , rather than being limited to 
purchases. 

• 	 Allowing Extended Cl ose Out Period fo r All " Deemed to Own" Securit ies. Rule 204 incorporates the 
provision of Rule 204T stating that fail positions resulti ng from sales of securiti es pursuant to Rule 144 
under the Securities Act of 1933 must be closed out by no later than the beginning of regular trading hours 
o n the 35th consecutive calendar day following Settl ement Dote. However, Rule 204 extends the 
applicatio n of that time fra me beyond Rule 144 securities to all securities that a person is "deemed to own• 

pursuant to Rule 200 of Regu lation SHO and that such person intends to deliver as soon as all restri ctions 
on delivery have been removed. 

• 	 Explicit Prohib ition on Sham Close Outs. Rule 204 now includes specific language to provide that a 
broker -dealer wi ll not be deemed to have fulfilled the requirements of Rule 204 where the broker-dealer 
enters into an arrangement with another person to purchase or borrow securities as required by Rule 204 , 
and the broker-d ealer knows or has reason to know that the other person will not deliver securities to settle 
the purchase or borrow. 

• Ex. 125 
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( 1 ) Early Close Outs Using Pre-Fail Credits. Rule 204 continues to permit early close outs through the use of so 
called "Pre-Fall Credits." However, Rule 204 now provides that a broker-dealer may use either purchases or 
borrows to obtain the Pre-Fail Credits, rather than being limited to purchases. In addition, Rule 204 provides 
that a broker-dealer is only required to obtain Pre-Fail Credits to cover its open fail position, rather than 
having to cover the entire amount of its open short position; 

(2) Using Borrowed Shares to Close Out Fall Positions. As noted above, Rule 204 continues to allow broker
dealers until T +6 to close out a fail position without becoming subject to the borrowing penalty if the fail 
position results from long sales or from bona fide market making activity. However, broker-dealers now may 
either borrow or purchase securities to close out those fall positions, rather than being limited to purchases; 

( 3) Allowing Extended Close Out Period for AII"Deemed to Own" Securities. Rule 204 incorporates the 
provision of Rule 204T stating that fail positions resulting from sales of securities pursuant to Rule 144 under 
the Securities Act of 1933 must be closed out by no later than the beginning of regular trading hours on the 
35th consecutive calendar day following Settlement Date. However, Rule 204 extends the application of that 
time frame beyond Rule 144 securities to all securities that a person is "deemed to own" pursuant to Rule 
200 of Regulation SHO and that such person intends to deliver as soon as all restrictions on delivery have 
been removed; and 

(4 ) Explicit Prohibition on Sham Close Outs. Rule 204 now Includes specific language to provide that a broker
dealer will not be deemed to have fulfilled the requirements of Rule 204 where the broker-dealer enters 
Into an arrangement with another person to purchase or borrow securities as required by Rule 204, and the 
broker-dealer knows or has reason to know that the other person will not deliver securities to settle the 
purchase or borrow. 

• Gover Testimony 

QWho at PFSI knew about Rule 204( a) and the obligations to -- to close out that we just 

discussed? And I'll just throw it out. Did buy -- did the buy-ins department know that? 

A Yes. 

Q Did the Stock Loan department know that? 

A Yes. 


(Hearing-Day 1, 101:17-23, Oct. 27, 2014) 

• De La Sierra Testimony 

Q Mr. De La Sierra, were you aware of when the rule required close-outs of long sales? 
A When 204T went into place? 
Q Yes, sir. 
AYes. 
QWhat time did the rule require close-outs? 
A Market open ofT6. 

(Hearing- Day 1, 202:6-14, Oct. 27, 2014) 
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• Johnson Testimony 

QAnd -- and your reading of the rule was that it required close-out by market open on T +6? 
A My reading of the rule as it pertained to long sales and CNS, yes. 

(Hearing- Day 2, 536:3-6, Oct. 28, 2014) 

135. The e-mail (Exhibit 125) did not discuss the conflict between the securities lending 
cycle and the rule. Nor did it provide any guidance on how Stock Loan should comply with the 
Rule's requirement to close-out at market-open T+6 in the face ofcounterparty refusal to be 
bought in at market-open T +6. 

a. 	 Response: Dispute - Division's statement mischaracterizes the exhibit and fails to 
provide important context about the exhibit; Division's statement consists of 
impermissible argument in violation of the Post-Hearing Order. 

b. 	 Counterstatement: Exhibit 125 was copied almost word-for-word from a bulletin 
issued by Penson's counsel. The bulletin from counsel referenced that closeouts 
needed to occur on T +6; it did not specify at what point during the day the close
out must occur. Both the Stock Loan and Buy-Ins Departments knew the Rule 
204 close-out requirements. 

c. 	 Support: See support cited in response to Division's FOF 134 above. 

136. At the time of the August 2009 e-mail, Delaney was aware that Stock Loan was not 
buying in to close-out fails to deliver until the afternoon ofT+6. 

a. 	 Response: Dispute - contradictory testimony exists. 

b. 	 Counterstatement: At the time of the August 2009 e-mail, Delaney was not 
aware that Stock Loan was not buying in to close-out fails to deliver until the 
afternoon ofT+6. 

c. 	 Support 

• 	 Delaney Testimony 

Q ... Prior to you seeing that FINRA exam response that we showed in Exhibit 89 a moment 

ago, had you ever had a conversation with anyone at Penson that left you with the understanding 

that Stock Loan wasn't closing out long sales of securities they had out on loan? 

A No. 


Did any conversation you ever had with Mr. De La Sierra leave you with the impression that 

Stock Loan wasn't complying with Rule 204? 

A No 


(Hearing-Day 5, 1307:9-14; 1307:24-1308:2, Oct. 31, 2014) 
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137. De laney claimed that he paid close attention to Stock Loan ' s comp li ance w ith Rul e 
204. He claimed that " We tested. We tested and tested and tested and tested ." 

a. 	 Response: Dispute - mischaracterizes testimony. The Division's statement also 
constitutes impermiss ible argument. See Post-Hearing Order~ 5(c). 

b . 	 Counterstatement: In his investigative testimony, Delaney stated that the 
compliance department pa id c lose attentio n to Stock Loa n' s compliance with 
Rule 204. He stated that " We tested. We tested and tested a nd tested and 
tested." 

• Exhibit 224 (Delaney Investigative Testimony) at p. 446 , 14- 19 

I 1 4 
1 5 

1 6 
1 7 

1 8 

1 9 

A Well. vve paid close attention. right? We tested. 
Vl.' e tested and tested and tested and te sted. So it wasn't a 

-- by no means blind-to-ignorance to the operations of 
what's occuniug there. We had specific testing that \\'as 

being put in place to check for it at T +6 and in the event 

v.-e were complying with T+6. 

138. De laney admitted that, in fact , the December 2009 testing was the only test testing 
Stock Loan, that the December 2009 testing did not test Stock Loan ' s comp liance with the c lose
out requirements of Rule 204, and that the fo llow-up testing in June 20 I 0 did not test Stock Loan 
at all. 

a. 	 Response: Dispute- misleadi ng and mischaracterizes testimony. The Division ' s 
statement also constitutes impermissibl e argument. See Post-Heari ng Order~ 5(c). 

b. 	 Counterstatement: Delaney stated that he did not remember whether the 
December 2009 testing was the only test testing Stock Loan, that the December 
2009 testing did not test Stock Loan's compli ance with the close-out requirements 
ofRule 204, and that the foll ow-up testing in June 20 I 0 did not test Stock Loan at 
all. Neither Delaney nor anyone else in the Compliance Department had any 
reason to believe Stock Loan was not complying with Rule 204. 

c. 	 Support: 

• 	 Alaniz Testimony 

QWhat about, did your test focus primari ly on buy-ins -- on the buy-ins function ? 

A I didn't make -- yes, it did, but at the time, I didn't make any distinction between w hat I was 

going to focus on. It was just buy-in. The focus was to ensure that the ml e was being adhered to. 

Q Okay. A nd you constt·ucted the test as best you could to-- to attempt to test that, 

correct? 
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A Yes. 


(Hearing- Day 3, 745:15-23, Oct. 29, 2014) 


• Delaney Testimony 

Q... Mr. Alaniz's audit tested the buy-ins department. ... do you believe that an audit of a 
department that did not test whether there were failures to close out on long sales of loaned 
securities could ever be a red flag about failures to close out long sales of loaned securities in the 
Stock Loan Department? 
A No. 
Q... you did not see a nexus - 
A No 

(Hearing- Day 5, 1348:19-23, Oct. 31, 20 14). 

• Delaney Testimony 

Q In fact, Mr. Delaney, the test in December of2009 is the only test that tested Stock Loan's 

compliance with Rule 204; isn't that right? 

A I don't know that. 

Q Do you know of any other testing as you sit here today that tested Stock Loan's compliance 

with Rule 204? 

A That was a long time ago. There may have been a lot of testing in the quality control 

that was going on. 

Q As you sit here today, do you know of any other testing that showed that stock -- Stock 

Loan's compliance with Rule 204? It's just yes or no. Yes, you do know, or no, you don't know. 

A As I -- right now in my present recollection, I don't know. 

Q Okay. I think you testified yesterday that you, over the course of preparing for this case, 

have looked at thousands ofdocuments. Is that what you said? 

A I don't know if I said thousands, but it may have been hundreds. 

Q Lots and lots ofdocuments? 

A Lots ofdocuments. 

Q Did you see anything in those documents that showed any other testing of Stock Loan's Rule 

204 compliance? 

A I may have. 

Q Do you remember seeing any documents that showed that? 

A As I sit here today, I don't have a recollection of any other testing. 

Q Okay. Do you think if there was other testing, your counsel would have brought that to your 

attention? 

A I don't know what my counsel would do. 

Q Okay. And, in fact, as we've looked at rule-- at Exhibit 70-- and you can look back at it, of 

course -- that didn't test Stock Loan's close-out compliance with Rule 204; isn't that right? 

A It did not. To be more precise, it didn't test that process within Stock Loan that closes out. 

Whether it tested close-outs that came from -- that Stock Loan was involved in, I'm not sure. But 

I don't think this -- this particular matter at issue, of the process of the actual close-out that was 
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happening in Stock Loan, was tested in this particular test. 

(Hearing- Day 3, 637:3-638:22, Oct. 29, 2014) 

Q 	 The follow-up test that you were just looking at, at Exhibit 85. 
A 	 It appears to have tested the buy-in department, yes. 
Q 	 Okay. It didn't test the Stock Loan department? 
A 	 Now, I'm sorry. We're back to 85? 
Q 	 The follow-up testing, yes. 
A 	 The test is to Summer, Jerry and Brian, which are just in the buy-in department. 

(Hearing- Day 3, 636:2-636:11, Oct. 29, 2014) 

• 	 Gover Testimony 

Q ... you don't remember it, as you're sitting here, if you were asked about that back at the time 

the 3012 report came out, I take it you would have mentioned the Stock Loan issue if you knew 

about it, right? 

A If I were aware of the Stock Loan issue, yeah. 

QYou for certain would have brought that up? 

A If I were aware and had a belief that Stock Loan was not doing what they should have 

been doing, yes, I would have brought it up. 


(Hearing-Day I, 155:18-156:1, Oct. 27, 2014) 

• 	 Yancey Prop. FOF 15 ("Penson's Stock Loan Department and the Buy-Ins 
Department were separate departments, and a problem in one department did 
not suggest that there was an issue in the other department") (and evidence cited 
therein) 

139. At the time of the December 2009 audit ofRule 204 compliance issues, Delaney 
was aware that Stock Loan was not buying in to close-out fails to deliver until the afternoon of 
T+6. 

a. 	 Response: Dispute- contrary evidence. 

b. 	 Counterstatement: At the time of the December 2009 audit ofRule 204 
compliance issues, Delaney was not aware that Stock Loan was not buying in to 
close-out fails to deliver until the afternoon ofT+6. 

c. 	 Support: 

• 	 Delaney Testimony 

QPrior to you seeing that FINRA exam response that we showed in Exhibit 89 a moment 
ago, had you ever had a conversation with anyone at Penson that left you with the 
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understanding that Stock Loan wasn't closing out long sales of securities they had out on 

loan? 

A No. 


Did any conversation you ever had with Mr. De La Sierra leave you with the impression that 

Stock Loan wasn't complying with Rule 204? 

A No 


(Hearing- Day 5, 1307:9-14, 1307:24-1308:2, Oct. 31, 2014) 


140. Follow-up Rule 204 testing performed in June 2010 tested only Rule 204 
compliance with close-outs of short sales, not long sales. 

a. 	 Response: No dispute 

141. The follow-up testing should have tested a larger sample and tested the long sales 
which had the most problematic results. 

a. 	 Response: Dispute - mischaracterizes the testimony. The statement requires 
context in order to reflect the true nature of the testimony. 

b. 	 Counterstatement: Poppalardo testified that Penson had a very robust testing 
process. She also testified that, hypothetically, if a small sample showed a huge 
failure rate, she would have tested a larger sample and the part that was most 
problematic. 

c. 	 Support: 

• 	 Poppalardo Testimony 

Q Again, in terms ofyour experience in the industry, did you have a chance to look at Penson 

Financial's system for enforcing its policies and procedures? 

A I did. 

Q And what was your opinion? 

A I thought they had a very good -- a very robust Series 12 testing process. It was better than 

a lot that we've seen. 


(Hearing-Day 8, 1995:2-10, Nov. 5, 2014) 
Q Okay. You did testing and a small sample showed a huge failure rate. Would you test a 

larger sample? 

A Absolutely. 

Q Okay. And you would make sure that you tested the part that was most problematic, 

wouldn't you? 

A Yes. 


(Hearing- Day 8, 2035:14-21, Nov. 5, 2014) 
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142. Delaney's was responsible to make sure that PFSI had policies and procedures 
designed to prevent or detect violations of rules. 

a. 	 Response: No dispute, except to correct typographical error. 

b. 	 Counterstatement: Delaney was responsible to make sure that PFSI had policies 
and procedures designed to prevent or detect violations of rules. 

143. It was important for Delaney to be honest and forthcoming with Yancey. 

a. 	 Response: Dispute - accuracy of statement; overly broad. 

b. 	 Counterstatement: Yancey agreed that he considered it important for Delaney to 
be honest and forthcoming with him. 

c. 	 Support: 

• 	 Yancey Testimony 

Q You would rely on Mr. Delaney to help ensure the firm's compliance with rules and 

regulations? 

A Yes, sir. 

Q In fact, you specifically relied on Mr. Delaney to help ensure compliance with Reg SHO? 

A Yes, sir. 

Q And as I think we can all agree, Reg SHO includes Rule 204, correct? 

A Yes, sir. 

Q All right. Mr. Yancey, would you consider it important for Mr. Delaney to be honest 

with you? 

A Yes, sir. 

Q Forthcoming with you? 

A Yes, sir. 

Q Not mislead you? 

A Yes, sir. 


(Hearing- Day 3, 879:19-880:9, Oct. 29, 2014) 

144. If Delaney learned that associated personnel were not following the securities laws, 
he was required to take reasonable steps to investigate and report his fmdings to members of 
senior management where those persons reported. 

a. 	 Response: No dispute, although the Division's statement is redundant ofStip. 
FOF 13 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 13 as set forth below. 

c. 	 Support: 
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• Stip. FOP 13 

FOF 13. 	 As Penson's CCO, if Delaney learned that associated personnel were not 
following the securities laws, he was required to take reasonable steps to 
investigate and report his findings to members of senior management where those 
persons reported. 

(See Order on Stipulations) 

145. Delaney had a duty to inform Yancey if Delaney knew that PFSI was following 
industry practice rather than Rule 204. 

a. 	 Response: Dispute- accuracy of statement. The Division's statement 
mischaracterizes Yancey's testimony and also calls for a legal conclusion. 

b. 	 Counterstatement: Yancey testified that he expected Delaney to inform him if 
Delaney knew that PFSI was following industry practice that was contrary to 
Rule 204. 

c. 	 Support: 

• 	 Yancey Testimony 

Q And whether PFSI was choosing to follow industry practice instead of the law would have 

been important to you as a CEO, wouldn't it? 

A Yes, sir. 

Q Ifyou had known that Penson was following industry practice instead of the law, you would 

have taken that seriously, correct? 

A Yes, sir. 

Q You would have wanted to follow up on it? 

A Yes, sir. 

Q It's something you would try to put a stop to; is that fair? 

A Certainly try to provide clarity and resources to make sure it was done properly. 

Q And to make sure that Penson was following the law rather than industry practice, correct? 

A Yes. That's fair. 

Q Now, Mr. Yancey, if Tom Delaney knew that Penson was following a perceived industry 

practice that was contrary to the requirements of Rule 204, that's something you would 

have expected him to tell you; is that right? 

A Yes, sir. 


(Hearing- Day 4, 940:20-941: 17, Oct. 30, 2014) 


146. Delaney never informed Yancey that PFSI was following a perceived industry 
practice rather than Rule 204. 

a. 	 Response: No dispute. 
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14 7. Delaney claimed that after the December 2009 Rule 204 testing, he "required that 
representatives from each of the business units involved with closing out short sales were 
present to discuss the results and create accountability." 

a. 	 Response: Dispute- contrary evidence exists. The cited support is unreliable and 
reflects statements made in Delaney's Wells Submission, not Delaney's personal 
admissions. See Jan. 15, 2015 Order (noting that the Court is disinclined to rely 
upon the Wells submission ofThomas R. Delaney II because the Court has 
determined that the representations made therein are insufficiently reliable). 

b. 	 Counterstatement: Yancey was told that Stock Loan and Mike Johnson's 
presence was not necessary to discuss the December 2009 Rule 204 testing 
because the Rule 204 issues were a Buy-Ins department issue and all indications 
from the Security Lending department and the Buy-Ins department was that they 
were cooperating in remediating those issues. 

c. 	 Support: 

• 	 Delaney Testimony 

QAnd in the January testing- or in the January meeting, excuse me, you told Mr. Yancey 
that Stock Loan dido 't need to come; is that right? 
A I think it was actually Eric Alaniz that said that. I don't -- I think -- we had -- in that meeting 
in that meeting with Mr. Yancey, normally what I would do is bring the subject matter experts in 
there so that as Mr. Yancey had specific questions about those issues, that he would have the 
subject matter there. I was the overall administrator of the-- of the process, but often I wouldn't 
be the best person to be able to deal with the details that Mr. Yancey may have, during his 
inquiry of that process, during those meetings. So I would often bring -- I might bring my AML 
folks. I might bring -- in this case, Mr. Alaniz was there, who conducted, specifically, the testing 
related to this particular issue. And when Mr. Yancey -- when we reported out the issuing 
and Mr. Yancey's frrst reaction was, do I need to get Mike Johnson down here, I believe it 
was Eric that said, this is a buy-ins issue, and we have this -- we have -- and we're -- and 
we're dealing with the buy-ins department on it. If we need to get those folks in, we can get 
them in later. 

(Hearing, Day 2, 611:15-613:19, Oct. 28, 2014) 

Q Okay. You said, There were specific meetings right following the testing. When we do 
quarterly, we would do the CEO certifications. And Mr. Alaniz and myselfwere in a-- were in 
the office with Mr. Yancey briefing him on the specific fmdings. He, at that point, had made 
mention of the fact that well, this was something we needed to get Mike Johnson in the office for 
when he saw those particular fmdings. We, at that point in time, had explained that we 
didn't think at this point that there was a Stock Loan issue, that this was really appearing 
to be a buy-in issue. 
Did you give that testimony? 
A I believe I did. 

(Hearing- Day 2, 614:7-614:23, Oct. 28, 2014) 
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• Alaniz Testimony 

Q Okay. And then with Rule 204, I presume we have an idea. That was that testing we were just 

looking at there, right? 

A Correct. 

Q Did you describe kind of the test that you -- that you had done at that point? 

A Yes. 

Q And what was the response? 

A Mr. Yancey's response was that we should bring in Michael Johnson to the conversation. 

Q And was there any response to that? 

A I had a response. 

Q What did you say? 

A I had told him that I didn't believe that was necessary. All indications from the security 

lending department and the buy-ins department was that they were cooperative in 

remediating those issues. 


(Hearing- Day 3, 762:16-763:7, Oct. 29, 2014) 

148. In fact, Delaney admitted that he told Yancey that Stock Loan did not need to attend 
the ftrst meeting discussing the December 2009 Rule 204 testing. 

a. 	 Response: Dispute - contrary evidence. The cited support is unreliable and 
reflects statements made in Delaney's Wells Submission, not Delaney's personal 
admissions. See Jan. 15, 2015 Order (noting that the Court is disinclined to rely 
upon the Wells submission ofThomas R. Delaney II because the Court has 
determined that the representations made therein are insufficiently reliable). 

b. 	 Counterstatement: Yancey was told that Stock Loan and Mike Johnson's 
presence was not necessary to discuss the December 2009 Rule 204 testing 
because the Rule 204 issues were a Buy-Ins department issue and all indications 
from the Security Lending department and the Buy-Ins department was that they 
were cooperating in remediating those issues. 

c. 	 Support: See support cited in response to Division's Proposed FOF 147 above. 

149. Delaney met with Yancey again on August 2, 201 0 to discuss testing of PFSI's 
compliance with Rule 204. 

a. 	 Response: Dispute- Division's statement is overbroad. 

b. 	 Counterstatement: Delaney and Alaniz met with Yancey on August 2, 20 I 0 to 
discuss PFSI's 3012 testing. Among other topics, Delaney and Alaniz 
discussed PFSI's "completed follow-up exam of Reg SHO Rule 204." 

c. 	 Support: 
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• Exhibit 92; 169 

From: Eric Alaniz······· 
Sent: Monday, August 02, 2010 3:22 PM 
To: Bill Yancey 
Cc Tom Delaney, Erin Jones 
Subject: 201D-2011 Quarterly Annual Certification Meeting 

Importance: High 

Hi Bill, 

Re: 2010.2011 Quarterly Annual Certfficatlon Meeting 

\'d tlke to thank you today for the time you spent with Tom and me disc:u5slng our Compliance departments quarterly 
progress on the 3012 testing. Justas a quick recap of our meetlns I have hfBhUghted afew areas of discussion. 

The Compliance department has completed afollow-up exam of Reg SHO Rule 204, the New Accounts department and 
out monthly Marsln testing. As we discussed, I will forward to you two requirement reports one form PFSI and one from 
Ridge, test third party wires and follow up on the remediation of a few of the Items discussed (Le. cash straddles). 

As always, we appredate your feedback and guidance on past and futUre testln&lf you should have any questions or 
concerns please do not hesitate to call me or tom. 

• 	 Stip. FOF 40 (Delaney's did not discuss Rule 204 violations related to long 
sales of loaned securities at his August 2, 2010 meeting with Yancey); 78 
(December 2009 audit results related only to Buy-Ins); 43 (Yancey was not 
aware that Penson's Stock Loan Department was violating Rule 204) 

150. It was important for Delaney to be honest and forthcoming with regulators. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Yancey agreed that it was important for Delaney to be honest 
and forthcoming with regulators. 

c. 	 Support: 

• 	 Yancey Testimony 

Q 	 Would you also agree that, in your view, it's important for Mr. Delaney to be honest 
with regulators? 
A 	 Yes, sir. 
Q 	 To be forthcoming with regulators? 
A 	 Yes, sir. 
Q 	 To not mislead regulators? 
A 	 Yes, sir. 

(Hearing- Day 3, 880:10-880:16, Oct. 29, 2014) 
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151. On March 31, 201 0, Yancey signed an "Annual Certification of Compliance and 
Supervisory Processes" for PFSI. 

a. 	 Response: No dispute. 

152. The Certification signed by Yancey attached a "NASD Rule 3012 Summary 
Report" ("Annual Report"). 

a. 	 Response: No dispute. 

153. The Annual Report, per Penson's WSPs, was to discuss Penson's "key compliance 
problems" for the period April1, 2009 through March 31, 2010. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 21 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 21 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 21. 

FOF21. 	 On March 31, 2010, Delaney met with Yancey to discuss Yancey's annual 
certification of Penson's compliance testing procedures. As part of that 
certification, Penson's Compliance Department prepared and presented an 
Annual Report that, per Penson's WSPs, was to discuss Penson's "key 
compliance problems" for the period April 1, 2009 through March 31, 2010. 
At the March 31, 20 I 0 meeting, an item of discussion was the results of the 
December 2009 audit showing the Rule 204(a) violations resulting from Buy-Ins' 
procedures -- a compliance failure that Delaney later characterized as "massive," 
"profound," and "anomalous." 

(See Order on Stipulations) 

154. The Annual Report was also supposed to summarize the testing that had been 
conducted and the gaps found by that testing that had been presented to the CEO. 

a. 	 Response: Dispute - accuracy of statement; contrary evidence. 

b. 	 Counterstatement: The PFSI NASD Rule 3012 Summary Report states "[t]his 
report was prepared in accordance with NASD Rule 3012 to summarize the 
extensive testing of the Penson Financial Services, Inc. ("PFSI") Written 
Supervisory Procedures for the time period of April I, 2009 through March 31, 
201 0." FINRA has provided guidance about the Rule 3012 Summary Report on 
its web site, which states that the Rule 3012 report "provides a summary of the 
test results and gaps found." 
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c. Support: 

• Exhi bit 135 at PFSI1384375.000002 

NASD Rule 3012 Summary Report 

March 31,2010 

Background 

This report was prepared in accordance with NASD Rule 3012 to summarize the 
extensive testing of the Penson Financial Services, Inc. ("PFSI") Written Supervisory 
Procedures for the time period of April .1. 2009 through March 31, 201~. A risk 

• Exhibit 172 at p. I 

Ftn~~ 
Division's Exh ib it 

Industry Professionals> Indu stry Issues> Supervisory Control 
lil

Frequently Asked Questions 

A.P. No. 3-15873 

Rule 3012 Report 

Q : Do the designated principals have any reporting requirements once they have 
completed testing and verifying the member's supervisory procedures? 
A. Yes. Rule 3012 requires the designated principals to submit, no less frequently than 
annually, a report to the member's senior management that details the firm's system of 
supervisory controls, the summary of the test results and any additional or amended 
supervisory procedures that have been created in response to those results . 
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In contrast, the Rule 3012 report is not a work plan (except to the extent it identifies 
amendments that need to be made), but, rather It is the work product of the result of the 
testing and verification of the sufficiency of the firm's scheme of supervisory policies and 
procedures. The Rule 3012 report: 

1. details the manner, method and review for testing and verifying that a firm 's system 
of supervisory polices and procedures are designed to achieve compliance with 
applicable rules and laws; 

2. provides a summary of the test results and the gaps found; and 

3. identifies the changes a firm made or will need to make to its supervisory 

procedures. 
 1/3!/J :S 

GOVERNMEN 
EXHIBIT 

172 
~"~ 

155. Delaney was responsible for the Annual Rep011. 

a. 	 Response: Dispute. The D ivis ion's statement is redundant ofStip. FOF 45 
previously stipulated to by a ll pa11ies. There is no basis for a separate fmding of 
fact. 

b. 	 Counterstatement: Stip. FOF 45 as set forth below. 

1. 	 In the alternative, Yancey disputes the statement for accuracy. The 
Di visio n' s statement should be amended as follows: 

De laney, with assistance from others, was responsible for the contents of 
the 3012 Summa1y Report, appended to the Annual CEO Certification. 

c. 	 Support: 

• 	 Stip . FOF 45 

FOF 45. 	 Penson 's WSPs, effective as of March 3 1, 2010, contained a section titled 
"Annual CEO Certification (RULE 3130): CEO and CCO Mandated Meeting." 
Those procedures identified Yancey, as CEO/President, and Delaney, as CCO, to 
be the relevant Designated Supervisory Principals. T he procedures required as 
fo llows: "The CCO will prepare and provide the CEO (or equivalent officer) 
with an Annual Report that includes a review of [Penson] 's Supervisory 
System and Procedures and key compliance issues. The CCO wi ll meet with 
the CEO to discuss and review the repo11 and will meet at o ther times, as needed, 
to discuss other com pi iance matters.'· The procedures further required Yancey to 
certify, among other things, th at " [c] ompliance processes are evidenced in a 
written report reviewed by the CEO, CCO, and other appropriate officers and 
submitted to the Board of Directors and Audit Committee, if any ." 
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I(See Order on Stipulations) 

• Exhibit 135 at p. PFSI1384375.000002 

Ullf- WlriOIIIII 111w 1011110'"' '"'""' ... ~ ........... 


This report was prepared to accompany the 2010 Annual Certification of Compliance 
and Supervisory Processes as required by FINRA Rule 3130. Tom Delaney, the CCO of 
PFSIIs the Individual responsible for ensuring that the report meets the requirements of 
the rules. Tom Delaney Is furthermore the fndMdual who has been designated as having 
the responsibility to review and monitor the compliance with NASD Rule 3012 and 
FINRA Rule 3130 to ensure that the requirements under these ruJes are met. 
Furthermore, Tom Delaney has adequate knowledge of the following: 

• Delaney Testimony 

Q Okay. And at Penson, you were responsible for contents of the 3012 report; isn't that 

right? 

A I was. 


(Hearing- Day 3, 673:18-673:20, Oct. 29, 2014) 

• Yancey Testimony 

Q Who prepares it? 
A The ChiefCompliance Officer. 
Q At this time, who was the ChiefCompliance Officer? 
A Tom Delaney. 
Q And who decides what to include on this Summary Report? 
A Tom Delaney. 
Q Is it his judgment alone about what to include? 
A I believe that Tom takes input from the staff, from the department heads, so 
ultimately, it is his decision, but I think he take inputs. 

(Hearing- Day 7, 1886:17-1887:4, Nov. 4, 2014) 

156. The Annual Report was a key document in FINRA examinations. 

a. Response: No dispute. 

157. The Rule 3012 Summary Report contained a section describing "[t]he firm's key 
compliance efforts to date." 

a. Response: No dispute. 

• Ex 135 PFSI1384375.000003 
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158. The Rule 3012 Summary Report also contained a section noting "[t]he 
identification of any significant compliance problems." 

a. 	 Response: No dispute. 

• 	 Ex 135 PFSI1384375.000004 

• 	 The Identification of any significant compUance problems 

159. Alaniz created the template for the Annual Report, and would put in a few items for 
discussion. Alaniz would then send the Annual Report to Delaney to complete. Delaney 
determined what would be listed as significant compliance problems. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Alaniz created the template for the 3012 Summary Report, 
and would put in a few items for discussion. Alaniz would then send the report to 
Delaney to complete. Delaney made the final determination on what would be 
listed as a significant compliance problem. 

c. 	 Support: 

• 	 Alaniz Testimony 

Q Okay. I would like you to look, if you would, please, at Exhibit 135. And I would like you 

to look at the report that is attached to it. And I just want you to tell me ifyou see your testing 

that was -- your Rule 204 testing that you did at the end of2009, whether you see that in the 

report, the 3012 Summary Report. 

A I do not. 

Q Who decided what was put into that report? 

A Initially, I would create the template. I would put in a few items that we would discuss. 

And from there, I would send it to Tom Delaney to complete. 

Q Okay. So who was it that decided whether items would be listed as significant compliance 

problems? 

A I would ask Tom Delaney on that. 


(Hearing- Day 3, 719:2-719:15, Oct. 29, 2014) 

• 	 Yancey Testimony 
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Q 	 Who prepares it? 
A 	 The Chief Compliance Officer. 
Q 	 At this time, who was the Chief Compliance Officer? 
A 	 Tom Delaney. 
Q And who decides what to include on this Summary Report? 
A 	 Tom Delaney. 
Q Is it his judgment alone about what to include? 
A I believe that Tom takes input from the staff, from the department heads, so 
ultimately, it is his decision, but I think he take inputs. 

(He~g- Day 7, 1886:17-1887:4, Nov. 4, 2014) 

160. Delaney's March 31, 20 I 0 Annual Report appended to Yancey's certification did 
not reference ongoing, willful Rule 204(a) violations relating to long sales of loaned securities by 
Stock Loan. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 22 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 22 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 22 

FOF 22. 	 Delaney's March 31, 2010 Annual Report appended to Yancey's certification did 
not reference ongoing, willful Rule 204( a) violations relating to long sales of 
loaned securities by Stock Loan. 

(See Order on Stipulations) 

161. Delaney's March 31,2010 Annual Report appended to Yancey's certification did 
not reference the Rule 204 testing conducted by Eric Alaniz in December 2009, the results of 
which Delaney later characterized as "massive," "profound" and "anomalous." 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOP 21 and 22 previously stipulated to by all parties and there is no basis for a 
separate or additional fmding of fact. 

b. 	 Counterstatement: Stip. FOP 21 and 22 as set forth below. 

c. 	 Support: 

• 	 Stip. FOP 21,22 
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FOF2l. 	 On March 31, 2010, Delaney met with Yancey to discuss Yancey's annual 
certification of Penson's compliance testing procedures. As part of that 
certification, Penson's Compliance Department prepared and presented an Annual 
Report that, per Penson's WSPs, was to discuss Penson's "key compliance 
problems" for the period April 1, 2009 through March 31, 201 0. At the March 31, 
2010 meeting, an item of discussion was the results of the December 2009 audit 
showing the Rule 204(a) violations resulting from Buy-Ins' procedures -- a 
compliance failure that Delaney later characterized as "massive," "profound," and 
"anomalous." 

FOF 22. 	 Delaney's March 31, 20 I 0 Annual Report appended to Yancey's certification did 
not reference ongoing, willful Rule 204(a) violations relating to long sales of 
loaned securities by Stock Loan. 

(See Order on Stipulations) 

• 	 Exhibit 135 

162. Delaney's March 31, 20 I 0 Annual Report appended to Yancey's certification did 
not reference Rule 204 at all. 

a. 	 Response: Dispute- accuracy of statement; overly broad. The evidence cited by 
the Division does not support statement offered. 

b. 	 Counterstatement: Delaney's March 31,2010 Annual Summary Report appended 
to Yancey's CEO certification did not explicitly reference Rule 204; the 
Summary Report stated that all 3012 Audit documentation, which included 
the Rule 204 audit, was available for review by the regulators. 

c. 	 Support: 

• 	 Alaniz Testimony 

Q: I mean, did you -- did you shred them as soon as you were done? 
A: No, I would put all my documentation in folders and keep them there. 
Q: And why -- why is it that you'd keep them there? 
A: Well, they were able to be reviewed by the regulators, FINRA specifically. 
Q: Okay. So FINRA can come in and ask for it and you 
A: Exactly. 
Q: Did that ever happen when you were at Penson? 
A: Yes. 

(Hearing-Day 3, 804:12-805:3, Oct. 29, 2014) (discussing 3012 test results) 

• 	 Ex. 135 (stating that 3012 test results were "available in the Compliance 
Department"). 

126 




163. Delaney would have expected some reference to Rule 204 to be in the Annual 
Report. 

a. 	 Response: Dispute- accuracy of statement; evidence exists that contradicts 
Division's statement. 

b. 	 Counterstatement: The Rule 204 testing was not expressly mentioned in the 
Summary Report because none of the 3012 tests conducted for that year were 
included because both Delaney and Alaniz believed the issues with Rule 204 were 
being remediated. 

c. 	 Support: 

• 	 Delaney Testimony 

Q: And the December audit, which we've seen was-- you believe was the focus of prompt 
remediation, was not explicitly listed as an item in that Summary Report; do you agree with that? 
A: I do. 
Q: Why was it not specifically identified? 
A: The testing results from Eric that had come, that had been reported out, had already 
been substantially starting to be remediated at that point, and it was inclusive in the 
material that was there with the report. 

(Hearing-Day 5, 1360:25-1361:10, Oct. 31, 2014) 

Q: How many different tests do you recall having been run during that cycle, ifyou know? 
A: I don't know, but it was a lot. 
Q: ... Were the specific results of any of those tests disclosed in this Summary Report? 
A: No. 
Q: Not any of the tests? 
A: Not any of the tests. 

Q And after the audit, I think you testified earlier there was some remediation? 
A There was. 
QOr maybe you didn't testify earlier. Maybe I'm misremembering. 
A I think I recall I did. 
Q Had the remediation begun by the date of this letter? 
A It absolutely had begun. 

(Hearing- Day 5, 1269:12-20, Oct. 31, 2014) 

Q: And you would have expected it to be in the Summary Report; isn't that correct? 
A:No. 

(Hearing- Day 3, 677:22-24, Oct. 28, 2014) 
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I(Hearing-Day 5,1303:8-18, Oct. 31, 2014) 

• Alaniz Testimony 

QAnd so while you bad a test that showed a problem with that buy-ins function, I think we 

saw that you had already been getting preliminary results back from, say, Summer 

Poldrack saying that things were getting better; is that about right? 

A Yes. 


(Hearing- Day 3, 793:24-794:4, Oct. 29, 2014) 

Q: And in filling out this form, do you recall if you put those 3012 test results in? 

A:No.... 

Q: Okay. I suppose you could have if you thought they were-- if you considered them to be 
that important, right? 
A: Yes 

(Hearing-Day 3, 826:13-21, Oct. 29, 2014) 

Q: Ifyou had wanted that to be included, would you have suggested that to Mr. Delaney? 
A: I believe we definitely would have had a discussion about it. I don't see why ... it would have 
been an issue with him.... 
Q: So if you bad thought it was an important issue and should have been included, you had 
the ability to tell him to include it? 
A: Yes. 

(Hearing- Day 3, 858:7-23, Oct. 29, 2014) 

Q: And you said earlier none of your 3012 testing for the year was included in that, right? 
A: Correct 

(Hearing- Day 3, 857:19-21, Oct. 29, 2014) 

164. Other topics that were the subject of compliance testing at PFSI were discussed in 
the Annual Report. 

a. 	 Response: Dispute - contrary testimony. 

b. 	 Counterstatement: Alaniz and Delaney testified that none of the 3012 tests 
conducted for that year were explicitly included in the Summary Report. 

c. 	 Support: 

• Alaniz Testimony 
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Q: And you said earlier none of your 3012 testing for the year was included in that, right? 

A: Correct 

(Hearing-Day 3, 857:19-21, Oct. 29, 2014) 

Q: And in filling out this form, do you recall if you put those 3012 test results in? 
A: No.•.• 
Q: Okay. I suppose you could have if you thought they were-- if you considered them to be that 
important, right? 
A: Yes. 

(Hearing-Day 3, 826:13-21, Oct. 29, 2014) 

Q: If you had wanted that to be included, would you have suggested that to Mr. Delaney? 
A: I believe we definitely would have had a discussion about it. I don't see why ... it would have 
been an issue with him .... 
Q: So if you had thought it was an important issue and should have been included, you had the 
ability to tell him to include it? 
A: Yes. 

(Hearing-Day 3, 858:7- 858:23, Oct. 29, 2014) 

• Delaney Testimony 

Q: How many different tests do you recall having been run during that cycle, if you know? 
A: I don't know, but it was a lot. 
Q: ••. Were the specific results of any of those tests disclosed in this Summary Report? 
A: No. 
Q: Not any of the tests? 
A: Not any of the tests. 

(Hearing-Day 5, 1303:8-18, Oct. 31, 2014) 

Q: And you would have expected it to be in the Summary Report; isn't that correct? 
A:No. 

(Hearing-Day 3, 677:22-24, Oct. 29, 2014) 

Q: And the December audit, which we've seen was-- you believe was the focus ofprompt 
remediation, was not explicitly listed as an item in that Summary Report; do you agree with that? 
A: I do. 
Q: Why was it not specifically identified? 
A: The testing results from Eric that had come, that had been reported out, had already been 
substantially starting to be remediated at that point, and it was inclusive in the material that was 
there with the report. 
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I(Hearing-Day 5, 1360:25-1361:10, Oct. 31, 2014) 

165. All of the items in the Rule 3012 Summary Report's identification of significant 
compliance problems are items that were being remediated. 

a. 	 Response: Dispute - accuracy of statement; overly broad. 

b. 	 Counterstatement: Yancey testified that it appeared that all of the items listed 
under the subheading "identification of any significant compliance 
problems" on page 5 of the March 31, 2010 NASD Rule 3012 Summary 
Report are items that were being remediated. 

c. 	 Support: 

• 	 Ex. 135 at pp. 5-6 

• 	 The identification of any significant compliance problems 

• 	 INSITE Remediation Efforts: ln early 2009, PFSI began sending 
automated e-mail notifications to multiple personnel on a daDy 
basis regarding lhe transmission status of the INSITE upload. 
These notifications ensure that personnel within the firm are 
notified of any problems with the transmission by 9:00 am. giving 
the Firm ample time to correct any 1echn1callssues and upload the 
file once more. In addition, in the FIRM's continuing effort to 
Improve Its processes and data Integrity, a complete review of 
MPID coding for all offices have been reviewed for accuracy. 
Finally, the FIRM Is In the process of flnaDzlng the coding for 
reports detaftlng all of the Information transmitted for each of the 
23 data polnls. 

• 	 Retama Development Corporation Series B municipal bonds 
Remediation Efforts: PFSI has agreed to no longer allow margin 
value to Its customers for the Retama bond, and Issued a 
maintenance call to the affected clients. 
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• Renaissance Securities Ltd. A foreign broker/dealer 
Remediation Efforts: PFSI will be terminating Its relationship with 
ihls non-US broker-dealer entitles affiliated with Renaissance by 
1he end of the first quarter of 2010. 

• Cycle Examination #20080116158 Remediation Efforts: PFSI 
takes all Regulatory Examinations as significant and as such wltl 
remedlate as required by the Securities Industry. 

• Yancey Testimony 

Q I want to look at the Summary Report itself. It's a couple of pages in. And, Mr. Yancey, I 
specifically want to look at the third page of the Summary Report. It's Bates Number 004 at the 
bottom. And you see a bullet point that says: The identification of any significant compliance 
problems. Do you see where I am? 
A Yes, I do. 

Q So we can agree that this report's identification ofsignificant compliance problems, all of 
them are things that are being remediated, things where there are remediation efforts; fair? 
A Fair. 

(Hearing- Day 7, 1921:15-1922:18, Nov. 4, 2014) 

166. The Annual Report referenced "exception and remediation tracking." In May, 
2010, FINRA requested the remediation tracking logs related to the CEO certification. The log 
provided to FINRA did not mention Rule 204T, Rule 204, or Alaniz' testing of Rule 204 
compliance. 

a. 	 Response: Dispute- accuracy of statement; incomplete statement. 

b. 	 Counterstatement: The Annual Report referenced "exception and remediation 
tracking." The Exception and Remediation Tracking Log only tracked 
remediation ofexceptions from the 2009 FINRA exam, not the 3012 internal 
audit results. Alaniz separately made available all 3012 testing materials, 
including the Rule 204 test results. 

c. 	 Support: 

• 	 Ex. 135 at p. PFSI1384375.000006 
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Testing Plan 

The PFSI testing plan consists of three components that were executed throughout the 
certification year. Those components are: 

1. 	 Identification, scope and prioritization of issues and areas to be tested (attached) 
2. 	 Execution and documentation of testing (available fn the Compliance depl) 
3. 	 Exception and remediation tra~lng (attached) 

• Delaney Testimony 

Q: Could you read just that whole section for us. 
A: 'The PFSI testing plan consists of three components that were executed throughout the 
certification year. Those components are: Identification, scope and prioritization of issues and 
areas to be tested (attached); execution and documentation of testing (available in the 
Compliance Department); exception and remediation tracking (attached).' 

(Hearing-Day 5, 1303:24-1305:7, Oct. 31, 2014) 

• Alaniz Testimony 

Q: I mean, did you -- did you shred them as soon as you were done? 
A: No, I would put all my documentation in folders and keep them there. 
Q: And why -- why is it that you'd keep them there? 
A: Well, they were able to be reviewed by the regulators, FINRA specifically. 
Q: Okay. So FINRA can come in and ask for it and you-
A: Exactly. Q: Did that ever happen when you were at Penson? A: Yes. 

(Hearing-Day 3, 804:12-805:3, Oct. 29, 2014) 

• 	 Ex. 135 (stating that 3012 test results were "available In the Compliance 
Department"). 

• 	 Ex. 194 
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To: 'Hill, Marvin,, •••••••• 
From: Klmberty Miller 
sent Tue 511112010 2:15:52 PM 
Importance: Nonnal 
Subject FINRA Request- CEO Certification Records 
Operationars Remedjatioo Trackjog Loo Updated 03-30-2010 docx 
2009-2010 AML Remediation Tracking Log UDdated 4-27-2010.doc 

Attached are the logs requested below. The binders have been put In your conference room. 

~ 
~ 

fogo-for-slgnature-2 

Penson Flnandal Services, Inc. 

1700 Pacifoc Avenue, Sui1c 1400 I D11lln~, TX 75201 

P: 214.953.33631 F: 214.217.5090 
www.penson.com 

Building the Best Clearinp ond Execution SeTVIC'f!S Firm In the World 

From: Eric Alaniz 
Sent: Tuesday, May 11, 2010 1:01PM 
To: Kimberly Miller 
Subject: RE: FINRA Request 

Here is the following info for bullet point one. These are update periodically. 

• Per CEO certification Please provide listing of internal and external audits tracked by 

the compliance department. 

For bullet point 2 I'll bring over in a few minutes. 

Eric 

From: Kimberly Miller 
Sent: Tuesday, May 11, 2010 11:32 AM 
To: Eric Alaniz 
Cc: Tom Delaney 
Subject: FINRA Request 

FINRA has requested the followine Items relating to the CEO Certification... 

• Per CEO certification Please provide listing of internal and external audits tracked by 
the compliance department. 

• Per CEO certification report, please provide the binders with noted exceptions. 

167. On March 31, 2010, Delaney met with Yancey to discuss Yancey's annual 
certification of Penson's compliance testing procedures. As part of that certification, Penson's 
Compliance department prepared and presented an Annual Report that, per Penson's WSPs, was 
to discuss Penson's "key compliance problems" for the period April I, 2009 through March 3I, 
201 0. At the March 31, 20 I 0 meeting, an item ofdiscussion was the results of the December 
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2009 audit showing the Rule 204(a) violation rate resulting from Buy-ins' procedures- a 
compliance failure that Delaney later characterized as "massive," "profound" and "anomalous." 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 21 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 21 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 21 

FOF21. 	 On March 31, 2010, Delaney met with Yancey to discuss Yancey's annual 
certification of Penson's compliance testing procedures. As part of that 
certification, Penson's Compliance Department prepared and presented an Annual 
Report that, per Penson's WSPs, was to discuss Penson's "key compliance 
problems" for the period April I, 2009 through March 31, 2010. At the March 31, 
201 0 meeting, an item of discussion was the results of the December 2009 audit 
showing the Rule 204(a) violations resulting from Buy-Ins' procedures -- a 
compliance failure that Delaney later characterized as "massive," "profound," and 
"anomalous." 

(See Order on Stipulations) 

168. Beginning in November 2008, OCIE conducted a review ofPFSI's Rule 204T 
procedures. In October 2010, OCIE issued Penson a deficiency letter reporting that OCIE had 
found Rule 204T(a) violations. The fmdings reported to Penson in the deficiency letter included 
findings that Penson had violated Rule 204T in connection with short sales. 

a. 	 Response: No dispute, although the Division's statement is redundant ofStip. 
FOF 28 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 28 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 28 

FOF 28. 	 Beginning in November 2008, OCIE conducted a review of Penson's Rule 204T 
procedures. In October 201 0, OCIE issued Penson a deficiency letter reporting 
that OCIE had found Rule 204T{a) violations. The findings reported to Penson in 
the deficiency letter included fmdings that Penson had violated Rule 204T in 
connection with short sales. 

(See Order on Stipulations) 
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169. The OCIE exam concerned close-outs oflong sales as well as short sales. 

a. Response: Dispute - accu racy of statement. 

b. Counterstatement: The OCIE exam, which was initiated by letter on Nov. 6, 
2008 and lasted two years, included inquiries regarding c lose-outs of long sa les 
as well as short sa les. 

c. Supp011: 

• Ex. 752 

Yancey Exhib 

UNITED STATES 752 
SECURITIES AND EXCHANGE COMMISSION AP No l-15873 

WASHINGTON, D. C . 20549 

O,.,.ICIE Of" COM,.LIAHCC 
INSP'~CTIONa AND 


llXAMINATIONS 


November 6, 2008 

Mr. Scott Fertig 

Chief Compliance Officer 

t I t I • : 1 ~ .,. • • • 

RE: Examination Regarding Regulation SHO 

• Ex. 539 

From: 
Sent: 
To: 

Magyar, Laura J. 
Thursday, March 5, 2009 I :47 PM 539 

A P No 3-15873 

Cc: 

Subject: RE: 

Staff's questions for the 3/5/09 call concern those documents pt·ovided to Staff in response to its 
January 1, 2009 document request, #2, Exhibit B. 
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19) #14: Account appears to buy 50000 net shares long on 10/13/2008 (100000 long/50000 short). Explain 
trading that supports buy-in. Also, note on 643 indicates "have stok will DTC tomorrow morning." 
Explain. 

22) #40: Explain trading on 10/27/08 for buy-in of 17,196 shares ofRBCAA by account-account 
appears to buys long and short) 

• Hasty Testimony 

Q Was OCIE on site for this exam at all? 

A Theywere. 

Q What do you recall about that? 

A I remember that they came on and had a relatively small team. I believe it was five or six 

people, and I think they stayed for a week. 

Q What happened after they left? 

A After they left, then we just continued for the next two years, on and off, responding to 

requests, answering questions, setting up meetings, and generally just continuing on with the 

regular exam cycle. 


(Hearing-Day 7, 1731:12-22, Nov. 4, 2014) 

Q This is Penson's final exam response in connection with the Reg SHO OCIE exam. It's a 

letter to Ms. Magyar dated November 24th, 2010. Are you familiar with this document? 

A Yes. 


(Hearing-Day 7, 1737:5-9, Nov. 4, 2014) 

170. Moreover, PFSI represented to OCIE that there was no report that monitored close
outs of long sales of loaned securities. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: PFSI represented to OCIE that there was no specific report 
that monitored sales marked long in type 2 accounts. 

c. 	 Support: 

• 	 Exhibit 204 at p. 13 

• What report monitors sales that are marked long in type 2 accounts? 

There is no specific report for this. 
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171. On November 15, 2010, Kim Miller sent Delaney a draft of a response to deficiency 
letter arising from an OCIE exam. 

a. 	 Response: No dispute. 

172. On November 19, 2010, Delaney replies to Miller, saying "attached is my 
redraft...." 

a. 	 Response: No dispute. 

173. Delaney reviewed and edited PFSI's response to Item No. 5. 

a.Response: No dispute. 

I74. The language as edited by Delaney appeared in the letter submitted to OCIE on 
November 24, 20IO. The letter did not disclose that PFSI's Stock Loan was not able to comply 
with Rule 204, nor did it acknowledge the disastrous Rule 204 test results from December 2009 
and June 20 I 0. Instead the letter averred that "the processes employed to close-out positions that 
were allegedly in violation of rule 204T were effective and performed as designed." 

a. 	 Response: Dispute - accuracy of statement; incomplete recitation of the record. 
The Division's statement also constitutes impermissible argument. See Post
Hearing Order~ 5(c). 

b. 	 Counterstatement: The language as originally authored by Brian Gover, and as 
edited by Delaney, appeared in the letter submitted to OCIE on November 24, 
20 I 0. The letter stated that "the processes employed to close-out positions that 
were allegedly in violation of rule 204T were effective and performed as 
designed." 

c. 	 Support: 

• 	 See Stip. FOF 30 (language in Gover's November 8, 20IO draft response), 61 
(Gover believed the language he authored was accurate both at the time he 
drafted it and as of the date that he testified at the final hearing) 

• 	 Alaniz Testimony 

QI'll just represent to you that S+ I is 
settlement plus one, which is the same as T +4. 
Based on your remediation plans that you had 
done, did you believe that by November 2010, the firm's 
programs were effective and reasonably designed to close 
out short sales in -
A Yes. 

(Hearing-Day 3, 828:23- 829:4, Oct. 29, 2014) 
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• Hasty Testimony 

Q Okay. And as you sit here today, Ms. Hasty, 

do you believe that Mr. Gover's statement that 

"Penson's processes and procedures were effective and 

performed as designed," do you believe that was 

truthful and accurate? 

A Yes. 

Q Do you have any reason to believe that Mr. 

Gover's statement was inaccurate? 

A No. 

Q Misleading? 

A No. 


(Hearing-Day 7, 1738:25- 1739: I 0, Nov. 4, 2014) 

Q Okay. And I believe Michael pulled back up 

the language from I 0I. That's the final response. 

Looking again at the language in the final response, 

"Penson believes that," do you believe that his -- Mr. 

Gover's statement that, "Penson believes that the 

reasonable processes employed to close out positions 

that were allegedly in violation of Rule 204T were 

effective and performed as designed." Do you believe 

that that was truthful and accurate? 

AYes. 

Q Do you have any reason to believe that Mr. 

Gover's statement was inaccurate or misleading? 

A No. 


(Hearing-Day 7, 1739:11-23, Nov. 4, 2014) 

• Delaney Testimony 

Q: What changes did you make? 
A: I -- I added that Penson believes - where Brian had originally crafted 'Penson feels that the 
processes and procedures employed,' I added the word 'reasonable' in front of processes and 
removed the term 'procedures.' And 
Q: I suppose -- I suppose we ought to know that you put, 'Penson believes,' and he put, 
'Penson feels.' 
A: I did. I did change 'feels' to 'believes.' 
Q: Were you attempting- to the best of your recollection, were you attempting to 
change the meaning of this at all? 
A: Absolutely not. 
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(Hearing-Day 5, 1284:1-16, Oct. 31, 2014) 

QLet me do that. Why? Why don't you think this 
is inconsistent? 
A Penson -- Eric's testing results were part of a 
compliance process of testing policies and procedures, 
and the fact that you find errors in testing -- in 
testing results is what you expect when you have a good 
testing regime. I would maybe.worry more ifhe didn't 
find any errors at that point. 
And certainly, I had no indicia of any other 
processes going on beyond what was already being tested 
and reported back on, and we were remediating and we 
were -- and there were reports of remediating coming back 
in. I had business unit leaders telling me, we've got-
we've got this -- these -- sorry -- we've got these 
reasonable processes in place. 
So there was just no - there was nothing in 
that response, where Brian reports in, that would have 
somehow triggered to me that there was something 
inconsistent with what Eric was reporting. 

(Hearing-Day 5, 1285:5-23, Oct. 31, 2014) 

175. Delaney admitted that the language in the OCIE letter was inconsistent with the 
Rule 204 testing Alaniz conducted in December 2009 and June 2010. 

a. Response: Dispute - contrary testimony. 

b.Counterstatement: Delaney, Hasty, and Alaniz testified that the language in the 
OCIE letter was not inconsistent with the Rule 204 testing Alaniz conducted in 
December 2009 and June 2010. 

c. Support: 

• Delaney Testimony 

Q The sentence that reads, "Penson believes that 

the reasonable processes employed to close-out positions 

that were allegedly in violation ofRule 204T were 

effective and performed as designed;" do you see that? 

AI do. 

Q You covered that issue with your counsel, Mr. 

Washburn, earlier today; did you not? 
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A I did. 
QNow, it is that sentence that the Division 
alleges was your most significant act of concealment. Do 
you feel like that sentence was false? 
A No. 
Q Do you feel like that sentence was misleading? 
A No. 
Q Do you feel like that sentence was wrong, 
confusing or unclear? 
A No. 

(Hearing-Day 5, 1365:5-21, Oct. 31, 2014) 

QDo you recall -- well, do you recall being 
asked by Ms. Atkinson on cross-examination if you 
believed that the response that we're seeing here in 
Exhibit 101 was inconsistent with Mr. Alaniz's 
examination results? Do you recall being asked that? 
A I -- I believe I remember that, yes. 
Q And what did you say about whether you thought 
it was inconsistent? 
A That I didn't think it was inconsistent with 
the results. 
Q And did she ever ask you why you didn't think 
it was inconsistent? 
A She did not. 
QLet me do that. Why? Why don't you think this 
is inconsistent? 
A Penson-- Eric's testing results were part ofa 
compliance process of testing policies and procedures, 
and the fact that you find errors in testing -- in 
testing results is what you expect when you have a good 
testing regime. I would maybe worry more if he didn't 
find any errors at that point. 
And certainly, I had no indicia of any other 
processes going on beyond what was already being tested 
and reported back on, and we were remediating and we 
were - and there were reports of remediating coming back 
in. I had business unit leaders telling me, we've got-
we've got this-- these-- sorry-- we've got these 
reasonable processes in place. 
So there was just no - there was nothing in 
that response, where Brian reports in, that would have 
somehow triggered to me that there was something 
inconsistent with what Eric was reporting 

(Hearing-Day 5, 1284:17-1285:23, Oct. 31, 2014) 
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• Hasty Testimony 

Q Okay. And as you sit here today, Ms. Hasty, 

do you believe that Mr. Gover's statement that 

"Penson's processes and procedures were effective and 

performed as designed," do you believe that was 

truthful and accurate? 

A Yes. 

Q Do you have any reason to believe that Mr. 

Gover's statement was inaccurate? 

A No. 

Q Misleading? 

A No. 


(Hearing-Day 7, 1738:25-1739:10, Nov. 4, 2014) 

QOkay. And I believe Michael pulled back up 

the language from I 01. That's the fmal response. 

Looking again at the language in the final response, 

"Penson believes that," do you believe that his -- Mr. 

Gover's statement that, "Penson believes that the 

reasonable processes employed to close out positions 

that were allegedly in violation ofRule 204T were 

effective and performed as designed." Do you believe 

that that was truthful and accurate? 

A Yes. 

Q Do you have any reason to believe that Mr. 

Gover's statement was inaccurate or misleading? 

A No. 


(Hearing-Day 7, 1739:11-23, Nov. 4, 2014) 

• Alaniz Testimony 

Q I'll just represent to you that S+ 1 is 
settlement plus one, which is the same as T+4. 
Based on your remediation plans that you had 
done, did you believe that by November 2010, the firm's 
programs were effective and reasonably designed to close 
out short sales in 
A Yes. 

(Hearing-Day 3, 828:23-829:4, Oct. 29, 2014) 
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176. It is not possible to reconcile the statement concerning Rule 204 in the letter to 
OCIE with Alaniz' Rule 204 testing. 

a. 	 Response: Dispute- other testimony contradicts the Division's statement. The 
Division's statement also constitutes impermissible argument. See Post-Hearing 
Order~ 5(c). 

b. 	 Counterstatement: Penson's statement in the OCIE response that "the processes 
and procedures employed to close out positions that were in violation ofRule 
204T were effective and performed as designed. [Penson's] current procedures as 
they relate to Rule 204 are effective and designed to ensure that all short sales and 
sales not long are covered either through stock borrow or market action prior to 
the open on S+ 1" was accurate. 

a. 	 Support: 

• 	 Stip. FOF 61 

FOF 61 	 Brian Gover believed that the following language that he authored was 
accurate both when drafted and as of the date that he testified at the final 
hearing: "Penson feels that the processes and procedures employed to close out 
positions that were in violation ofRule 204T were effective and performed as 
designed. Our [presumably meaning Penson] current procedures as they relate to 
Rule 204 are effective and designed to ensure that all short sales and sales not 
long are covered either through stock borrow or market action prior to the open on 
S+l." Tr. 2491:9-19,2491:25-2492:4. 

• Gover Testimony 

A And that is the section where it says "Penson feels that the processes and proceedings and 
options"
Q Yes. 
A That looks like something I could have written. 
Q Okay. When you -- when you wrote that, you would have understood that was going to 
FINRA, right? 
A Yes. 
Q And when you wrote that, did you believe it was accurate? 
A Yes. 
Q And as you sit here today, is there any reason to think that it's not accurate? 
A No. 

(Hearing- Day I, 147:17- 148:4, Oct. 27, 2014) 

• Alaniz Testimony 
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Q I'll just represent to you that S+ 1 is settlement plus one, which is the same as T +4. Based 
on your remediation plans that you had done, did you believe that by November 2010, the 
firm's programs were effective and reasonably designed to close out short sales in -
A Yes. 

(Hearing- Day 3, 828:23-829:4, Oct 29, 2014) 

• Hasty Testimony 

Q Okay. And as you sit here today, Ms. Hasty, do you believe that Mr. Gover's 
statement that "Penson's processes and procedures were effective and performed as 
designed," do you believe that was truthful and accurate? 
A Yes. 
Q Do you have any reason to believe that Mr. Gover's statement was inaccurate? 
A No. 
Q Misleading? 
A No. 

(Hearing- Day 7, 1738:25- 1739:10, November 4, 2014) 

Q Okay. And I believe Michael pulled back up the language from 101. That's the final 
response. Looking again at the language in the fmal response, "Penson believes that," do you 
believe that his -- Mr. Gover's statement that, "Penson believes that the reasonable processes 
employed to close out positions that were allegedly in violation ofRule 204T were effective and 
performed as designed." Do you believe that that was truthful and accurate? 
A Yes. 
Q Do you have any reason to believe that Mr. Gover's statement was inaccurate or 
misleading? 
A No. 

(Hearing-Day 7, 1739:11-23, November4, 2014) 

Q Do you have any reason to believe anything in this final response was inaccurate or 

misleading? 

A No. 

Q If you did believe anything in that response that you signed was inaccurate or misleading, 

what would you have done? 

A I would have said something most likely to Tom or would have -- or to the business unit 

or would have called a meeting and said we need to discuss it. 


(Hearing- Day 7, 1739:24- 1740:7, November 4, 2014) 

177. Supervision is an important part of a compliance program. 
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• 	 Response: No dispute. 

178. Yancey was hired as CEO because PFSI was growing too large for founders 
Pendergraft and Son to continue to manage. 

a. 	 Response: Dispute - accuracy of statement. The testimony the Division quotes 
discusses why PFSI hired a CEO. It does not address why PFSI hired Yancey. 

b. 	 Counterstatement: Pendergraft testified that Yancey was hired as CEO because 
he was a great leader; had a passion for excellence and integrity; and had 
industry experience and capabilities. 

c. 	 Support: 

• 	 Pendergraft Testimony 

Q: I guess, Mr. Pendergraft, I would just like to know, in your words, why you thought Mr. 
Yancey would be a good person to fill that chief executive officer position with PFSI? 
A: PFSI was the company we started, that we started with, and we had -- that was the -- while all 
ofour businesses were important to us, this was one very special. We wanted someone who 
had a passion for excellence, who had a passion for people, had a passion for integrity. We 
clearly wanted someone who had industry experience and capabilities and the skill set. But 
we weren't hiring that as much as we were hiring someone we thought could be a great 
leader of the organization. 
Q: You had seen those characteristics and skills in Mr. Yancey when you had worked 
together before? 
A: Yes 

(Hearing-Day 6, 1483:11-1484:2, Nov. 3, 2014) 

Q: And reflecting back on the attributes that you wanted for someone in that position, and what 
you thought Mr. Yancey brought to the table, how do you describe his performance over the five 
to seven years that he primarily worked for you? 
A: Like, certainly like me, like all ofus, Mr. Yancey is not perfect, but he met or exceeded all of 
my expectations for him in leading the Penson Financial Services organization, and I think, as 
I've already said, those were pretty high expectations that I had. 
Q: Did he bring the leadership skills that you were looking for? 
A: Yes. Q: Is there a saying at Penson, Do what is right first and then make money second? 
A: I think the way the phrase went was, It's more importance to do what's right than it is to 
make money. 
Q: And did Mr. Yancey embrace that culture, to your knowledge? 
A: Absolutely. 

(Hearing-Day 6, 1486:25-1487:20, Nov. 3, 2014) 

179. Yancey was the CEO of PFSI and was a registered person. 

144 



a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 2 previously stipulated to by all parties and there is no basis for a separate or 
additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 2 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 2 

FOF2. 	 Yancey, 58, of Colleyville, Texas, was the President/CEO of Penson from at least 
October 2008 through February 2012. Yancey is currently a Managing Director at 
a registered broker/dealer. Yancey holds Series 7, 24, 55, and 63 licenses. 

(See Order on Stipulations) 

180. Delaney was a registered person associated with PFSI. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 102 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 102 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 102 

FOF 102. 	 During the relevant time period, Michael Johnson and Tom Delaney were 
registered representatives associated with PFSI. 

(See Order on Stipulations) 

181. Yancey had supervisory responsibility for Delaney. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 112 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 112 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 112 

FOF 112. Yancey had supervisory responsibility for Delaney. 

(See Order on Stipulations) 
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182. Yancey received and reviewed the Rule 204 Test results in December 2009. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Yancey testified that he believed he received and reviewed 
the Rule 204 test results in December 2009. 

c. 	 Support: 

• 	 Yancey Testimony 

Q 	 And you saw a document, either this document or a document like this, while you were CEO 
ofPenson Financial Services; is that right? 
A 	 I did. 
Q 	 Do you recall ifyou saw it in connection with those quarterly meetings we were just 
discussing? 
A 	 I believe that I did. 
Q 	 Okay. And is it fair to say that if you were given the 3012 test results, it's a document you 
would have reviewed? 
A 	 Just a point of clarification. 
Q 	 Yes. 
A 	 I believe that I received it in December of2009. 
Q 	 You believe -
A 	 Is that helpful? 
Q 	 You believe you received it in December of 2009? 
A 	 Ido. 
Q 	 All right. 
A 	 I saw it, I should say. 
Q 	 Okay. And would you have reviewed it when you received it? 
A 	 Yes, I would have reviewed it with the people that presented it to me. 
Q 	 And who do you recall presented it to you? 
A 	 Mr. Delaney and Mr. Alaniz. 

(Hearing- Day 3, 897:7-898:8, Oct. 29, 2014) 

183. Yancey met with the Compliance department quarterly to discuss its Rule 3012 
testing, which was part of the process of preparing Yancey to sign and certify Penson's Annual 
Certification ofCompliance, also referred to as the CEO certification. 

a. 	 Response: No dispute. 

184. Issues would be raised at these quarterly meetings only if they were significant 
enough to warrant Yancey's attention. 

a. 	 Response: Dispute - accuracy of statement; unclear as stated. 
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b. 	 Counterstatement: Yancey testified that in quarterly 3012 meetings he was 
advised of significant issues and he relied on others to identify things that might 
have warranted his involvement. 

c. 	 Support: 

• 	 Yancey Testimony 

Q All right. And at these quarterly meetings, you would be advised by people in your 

reporting chain if there were issues that were significant enough to be raised to your level; is that 

right? 

A I think that's right. 

Q And Mr. Yancey, you relied on people to identify things that might have warranted 

your intervention or being involved; is that right? 

A Yes, sir. 


(Hearing- Day 3, 891:12-891:20, Oct. 29, 2014) 

185. On January 28,2010, Delaney and Alaniz had a quarterly meeting with Yancey. In 
that meeting, the Rule 204 Test was one of only two items discussed with Yancey. Delaney and 
Alaniz explained the results of the Rule 204 Test and pointed out that 112 out of 113 items tested 
failed. 

a. 	 Response: Dispute - contrary evidence. The Division's statement is inconsistent 
with the supporting evidence (Ex. 134). 

b. 	 Counterstatement: On January 28,2010, Delaney and Alaniz had a quarterly 
meeting with Yancey. They informed Yancey that the "Compliance 
department ha[d] tested, among other areas, SEC Rule 204 and the 
Transmittal of Funds." Alaniz testified that he pointed out that 112 out of 113 
items in the Rule 204 test failed. 

c. 	 Support: 

• 	 Exhibit 134 
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From: Eric Alaniz ••••••• 
Sent: Thursday, January 28, 2010 12:56 PM 
To: Bill Yancey 
Cc: Tom Delaney; Eric Alaniz 
Subject: 2009-2010 Quarterly Annual Certification Meeting 

Importance: High 

Bill, 

Again, I'd like to thank you for the time you spent with Tom and me today reviewing our departments quarterly progress 
on the Annual3012 Testing. Just as a quick recap of our meeting I have highlighted some areas discussed today. 

Currently the Compliance department has tested, among other areas, SEC Rule 204 and the Transmittal of Funds. These 
two areas are now the focus of prompt remediation. The Compliance department will continue to review practices in 
areas of high regulatory concern and continually update our "Risk Based" testing approach Including but not limited to 
areas identified during last years certification process, areas hishllghted during regulatory examinations as well as those 
areas regulators have Indicated will be areas of focus as we proceed throughout the year. 

• Alaniz Testimony 

Q Okay. And going back to Exhibit 70, the testing results that are there, did you ever report 

those findings to Mr. Yancey? 

A Yes. 

Q And explain that. When did that happen? 

A I can't recall the exact date. I know we tried to see him every quarter to review the testing 

for that time period, and I believe that must have been sometime in January. 

Q Okay. And what did you discuss with Mr. Yancey at that time? 

A We discussed a few items. One item was Reg SHO. 

Q And did you explain the results of that testing? 

A Yes. 

Q Did you explain to him that there was a 99 percent failure rate? 

A I'm not sure if we used that exact language, but we did point out that, out of 113, 112 did 

fail. 


(He~g- Day 3, 709:22-710:16, Oct. 29, 2014) 

• Yancey Testimony 

Let's look at-- at January of2010, Mr. Alaniz says, "Just as a quick recap of our meeting, I've 

highlighted some areas discussed today. Currently the Compliance department has tested, 

among other areas, SEC Rule 204 and the transmittal of funds." 

That's what Mr. Alaniz says to you, correct? 

A It is. 

Q And as you sit here today, do you recall anything else discussed in the January 2010 meeting 

other than Rule 204 and transmittal of funds? 

A You know, I don't have a recollection of anything else. 


(Hearing- Day 3, 895:6-895:17, Oct. 29, 2014) 
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186. The Rule 204 Test was discussed in the March 31,2010 quarterly 3012 CEO 
certification meeting, which was held on the same day that Yancey signed the 20 I 0 Annual CEO 
Certification. At the meeting, the December 2009 Rule 204 testing was one of ten items 
discussed. 

a. 	 Response: Dispute. The Division's statement is redundant ofStip. FOF 113 
previously stipulated to by all parties. There is no basis for a separate fmding of 
fact. Alternatively, the statement does not accurately reflect the testimony. 

b. 	 Counterstatement: Stip. FOF 113 as set forth below. 

Alternatively, the statement should read: The Rule 204 test was discussed 
in the March 31,2010 quarterly 3012 CEO certification meeting, which 
was held on the same day that Yancey signed the 20 I 0 Annual CEO 
Certification. 	At the meeting, approximately ten 3012 testing items, 
including the Rule 204 test, was discussed. 

c. 	 Support: 

• 	 Stip. FOF 113 

FOF 113. 	 The Rule 204 December 2009 Audit was discussed in the March 31, 2010 
quarterly 3012 CEO certification meeting, which was held on the same day that 
Yancey signed the 20 I 0 Annual CEO Certification. 

(See Order on Stipulations) 

• Alaniz Testimony 

Q At the March 31st, 20 I 0 meeting, did you discuss the processes that you had tested in the 31 

--or the 3012 Rule 204 testing? 

A We typically start off with 3012 testing. Tom Delaney usually spearheads that. From 

there, we choose the topic of-- I believe we might have chosen 10 items. And then from there, 

we would go down, indicating what we had found. If they needed more information, I did have 

booklets, kind of like this (indicating) here, with all the information and the details if they 

wanted to review it. 

Q Okay. And was your 3012 204 testing, was that one of the 10 items that was discussed? 

A Yes. 


_(Hearing_- Day 3, 714:21-715:9, Oct. 29, 2014) 

187. At the March 31, 20 I 0 meeting Alaniz did not tell Delaney or Yancey that the 
Stock Loan remediation steps would solve the Rule 204 problem. 
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a. 	 Response: Dispute - contrary testimony and evidence. 

b. 	 Counterstatement: At the March 31, 2010 meeting Yancey was assured that all 
remediation steps were being followed to solve the Rule 204 problem. 

c. 	 Support: 

• 	 Stip. FOF 77 

FOF. 77 	 Following meetings in January and March 2010, Mr. Yancey was told that the 204 
testing results were the subject ofprompt remediation and that the relevant 
departments were cooperating. 

• Stip. FOF 17 ("Upon learning of Rule 204 deficiencies in Buy-Ins through the 
December 2009 audit, Delaney oversaw extensive remediation efforts"), 

• Stip. FOF 64 

FOF. 64. 	 Penson undertook substantial remediation efforts following the November and 
December 2009 testing by Eric Alaniz ofPenson's Rule 204 compliance, and these 
remediation efforts began at least as early as January 2010. 

• Alaniz Testimony 

Q Okay. As you-- as you read this, did you 

believe that these remediation steps, if implemented, 

would resolve the problems that your testing had 

discovered? 

A Yes. 

Q And did you have any reason to believe when you 

got this from Stock Loan that it wouldn't be implemented? 

A No. 


(Hearing- Day 3, 772:8-15, Oct. 29, 2014) 

• 	 Exs. 134, 669 (January 28, 2010 email from Alaniz to Yancey stating SEC Rule 
204 is now the focus of "prompt remediation"). 

• 	 Alaniz Testimony 

Q: What did you say? 
A: I had told him that I dido 't believe that was necessary. All indications from the security 
lending department and the buy-ins department was that they were cooperative in 
remediating those issues. 

(Hearing-Day 3, 763: 5-7, Oct. 29, 2014) 

150 



A: From the discussions that John Kenny had with Brian [Gover], they had- they had 
discussed remediation issues or remediation communication items to conform with the rule 
and I had no issue with that. 
Q: You had no issue with the remediation they discussed? 
A:No.... 
Q: Okay. So whether they were - had been in substantial compliance when you did your 
testing, you understood they were on the road to substantial compliance when you were in 
this [March] meeting; is that right? 
A: Yes. 

(Hearing-Day 3, 795:7-21, Oct. 29, 2014) 

Q: And the discussion on the Rule 204 test was an update on the remediation measures; is that 
right? 
A: The discussion of 204 was more with the issues that were found and also of the remediation 
that the - the subject matter experts were implementing ... 
Q: And you previously testified that, in fact, Mr. Gover and Mr. Kenny engaged in a IS
minute or so discussion of the remediation efforts; is that right? 
A: Yes. 
Q: Do you remember specifically what they said? 
A: He asked Brian Gover what the issue was and Brian Gover responded. At that point, there 
was a conversation between them. At that point, he asked him what he was doing to rectify the 
situation, and he spoke about a report that they were trying to highlight to relieve the issue. 

(Hearing-Day 3, 851 :20- 852:16, Oct. 29, 20 14) 

188. Yancey and Delaney met to discuss and review the Annual Report. 

a. 	 Response: No dispute. 

189. As part of the process ofsigning and certifying the 2010 Annual CEO Certification, 
Yancey carefully reviewed the Annual Report, which he considered an important document. 

a. 	 Response: No dispute. 

190. Yancey personally signed the Annual CEO Certification; it was an important 
document. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Yancey personally signed the Annual CEO Certification; he 
testified that he took that certification seriously. 

c. 	 Support: 

• 	 Stip. FOF 114 
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• Yancey Testimony 

So this is the 201 0 CEO certification; is that right? 
A Yes, sir. 

Q And that is for 2009 to 201 0, that's the cycle, correct? 

A Yes, sir. 

Q 	 All right. And again, ifwe look at the bottom, that is your personal signature, correct? 
A It is. 

Q You -- you put pen to paper and signed that document? 

A Yes, sir. 

Q Now, you took that certification seriously, didn't you? 
A Yes, sir. 

_(Hearing- Day 3, 884:21-885:10, Oct. 29, 2014) 
191. Yancey was aware that the CEO Certification and Summary Report were sent to 

regulators. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 115 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 115 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 115 

FOF 115. 	 Yancey was aware that the CEO Certification and Summary Report were sent to 
regulators. 

(See Order on Stipulations) 

192. Yancey does not know why the results of the Rule 204 Test were not included in 
the Rule 3012 Summary Report. 

a. 	 Response: Dispute - accuracy of statement. As stated, the Division's statement 
indicates that the results of the Rule 204 testing were entirely excluded from the 
Rule 3012 Summary Report. The statement is inconsistent with the scope ofthe 
supporting testimony, which addresses only "significant compliance problems." 

b. 	 Counterstatement: Yancey testified that he does not know why the results ofthe 
Rule 204 test were not listed among the significant compliance problems in the 
Rule 3012 Summary Report. 

c. 	 Support: 

• 	 Yancey Testimony 
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Q 	 Okay. Now, Mr. Yancey, you don't know why the results of the SEC Rule 204 testing 
are not listed among the significant compliance problems in Exhibit 135, do you? 

A No, sir. 

Q You do not know? 

A I do not know. 


(Hearing- Day 4, 938:22-939:3, Oct. 30, 2014) 

• 	 See also Delaney Testimony (confirming it the December 2009 audit results 
were not explicitly listed, but the testing results were inclusive in the material 
contained within the report) 

Q And the December audit, which we've seen was -- you believe was the focus ofprompt 

remediation, was not explicitly listed as an item in that Summary Report; do 

you agree with that? 

A Ido. 

Q Why was it not specifically identified? 

A The testing results from Eric that had come, that had been reported out, had already been 

substantially starting to be remediated at that point, and it was inclusive in the material that 

was there with the report. 


(Hearing-Day 5, 1361:25-1362:10, Oct. 31, 2014) 

193. Yancey did not have any discussion with anyone, including Delaney, about omitting 
the Rule 204 testing from the Rule 3012 Summary Report. 

a. 	 Response: Dispute- unclear as stated. As stated, the Division's statement implies 
that the Rule 204 testing was entirely excluded from the Rule 3012 Summary 
Report. Instead, the supporting testimony is limited to whether Yancey had 
discussions about omitting "discussion" of the Rule 204 testing from the annual 
report. 

b. 	 Counterstatement: Yancey testified that he did not discuss omitting explicit 
discussion of the Rule 204 testing results from the 3012 Summary Report. 

c. 	 Support: 

• 	 Yancey Testimony 

Q And, Mr. Yancey, you did not have any discussions with Tom Delaney about omitting 

discussion of the Rule 204 testing from the annual report, did you? 

A No, sir. 

Q And you did not have any discussions with anyone else about omitting discussions of the 

Rule 204 audit results from the report, did you? 

A I did not. 
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(Hearing- Day 4, 939:4-939:16, Oct. 30, 2014) 

Q Did you have any discussion with Mr. Delaney or anyone else about not including the 204 

testing on this Summary Report? 

A No. 


(Hearing- Day 7, 1888:1-1888:4, Nov. 4, 2014) 

• 	 See also Delaney Testimony (December 2009 audit results were not explicitly 
listed, but the testing results were inclusive in the material contained within the 
report) 

Q And the December audit, which we've seen was -- you believe was the focus ofprompt 

remediation, was not explicitly listed as an item in that Summary Report; do 

you agree with that? 

A Ido. 

Q Why was it not specifically identified? 

A The testing results from Eric that had come, that had been reported out, had already been 

substantially starting to be remediated at that point, and it was inclusive in the material that 

was there with the report. 


(Hearing-Day 5, 1361:25-1362:10, Oct. 31, 2014) 

194. Yancey knew that it was important to be as accurate as possible in 
communications with regulators, and that honesty in communications with regulators are the 
very fabric of a compliance program. 

a. 	 Response: Dispute- accuracy of statement. 

b. 	 Counterstatement: Yancey testified that he believes that the fabric of the 
Compliance program "revolves around honesty and integrity," including honesty 
and integrity in communicating with regulators. 

c. 	 Suooort: 

• 	 Yancey Testimony 

Q IfTom Delaney were misleading regulators, that's something that would have been 

important to you? 

A Yes, sir. 

Q And why is that? Why would that be important to you? 

A I think the very fabric of the Compliance program revolves around honesty and 

integrity. 

Q Including honesty and integrity in communicating with regulators? 

A Yes, sir. 
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I (Hearing- Day 3, 880:20-881:4, Oct. 29, 2014) 

195. If Delaney were misleading regulators in communications with those regulators, 
that is something that would have been important to Yancey. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Yancey agreed that ifDelaney were misleading regulators, 
that is something that would have been important to Yancey. 

c. 	 Support: 

• 	 Yancey Testimony 

Q 	 IfMr. Delaney were misleading regulators, that's something you would want to know about? 
A Yes, sir. 

Q IfTom Delaney were misleading regulators, that's something that would have been 

important to you? 

A Yes, sir. 
Q And why is that? Why would that be important to you? 
A I think the very fabric of the Compliance program revolves around honesty and integrity. 
Q Including honesty and integrity in communicating with regulators? 
A Yes, sir. 

(Hearing- Day 3, 880:17-881:4, Oct. 29, 2014) 

196. If Yancey saw a red flag that suggested Delaney was not being honest with 
regulators, he had a duty to follow up on it. 

a. 	 Response: Dispute - accuracy of statement. The Division's statement does not 
reflect the scope of the supporting testimony and calls for a legal conclusion. 

b. 	 Counterstatement: Yancey testified that to the extent he detected a red flag that 
suggested Delaney was not being honest with regulators, Yancey agreed he had a 
duty to follow up on it. 

c. 	 Suooort: 

• 	 Yancey Testimony 

Q And let me ask you: Ifyou saw a red flag that suggested that Mr. Delaney wasn't being 

honest with regulators, can we agree that you would have had a duty to follow up on that? 

A To the extent I had detected a red flag, I would have followed up on it. 

Q That's fair, sir. 

So to be sure it's clear, if you had detected something that was a red flag, that you 

considered a red flag, we can agree that you would have a duty to follow up on it? 

A Yes, sir. 
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I(Hearing- Day 3, 882:11-882:22, Oct. 29, 2014} 

197. Yancey was the CEO of PFSI and was a registered person. 

a. 	 Response: No dispute, although the Division's statement is redundant ofStip. 
FOF 2 previously stipulated to by all parties and there is no basis for a separate or 
additional fmding of fact. 

b. 	 Counterstatement: Stip. FOF 2 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 2 

FOF 2. Yancey, 58, of Colleyville, Texas, was the President/CEO of Penson from at least 
October 2008 through February 2012. Yancey is currently a Managing Director at a registered 
broker/dealer. Yancey holds Series 7, 24, 55, and 63 licenses. 

(See Order on Stipulations; Hearing-DaylO, 2288:20-2289:2, Nov. 7, 2014) 

198. Johnson is a registered representative associated with PFSI. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 102 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 102 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 102 

FOF 102. 	 During the relevant time period, Michael Johnson and Tom Delaney were 

registered representatives associated with PFSI. 


(See Order on Stipulations) 

199. Stock loan, as well as the other functional groups within PFSI, reported up to 

Yancey. 


a. 	 Response: Dispute- accuracy of statement. Testimony and evidence contravenes 
the Division's statement as written. 

b. 	 Counterstatement: PFSI Stock Loan reported up to Mike Johnson, who was 
supervised by Phil Pendergraft. 

c. 	 Support: 
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• 	 Stip. FOF 55 ("John son oversaw securities lending activities at PFSI.") 

• 	 Yancey' s Prop. FOF 9, I 4, I 0 I, and I 02 and supp01ting evidence therein 
(evidence that Pendergraft supervised Johnson) 

• 	 See, e.g., De La Sierra Testimony 

Q: Mr. DeLaSieiTa, g iven your personal observations and the documents we've discussed, in our 
experience with supervisors, you would agree that Mr. Pendergraft was supervising Mr. 
Johnson? 
A: Yes. 
Q: Okay. And, indeed, tha t supervision extended to PFSI activities? 
A: Yes. 

(Hearing-Day 1, 302:22-303:4, Oct. 27, 2014) 

• See, e.g ., Ex. 571 (2009 Organizational Cha11) 
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200. PFSI's Stock Loan department lent shares owned by PFSI customers to earn borrow 
charges, used that stock as collateral for financing purposes, lent stock for financing purposes, 
and borrowed stock for PFSI's to cover PFSI customer's short sales. 

a. 	 Response: Dispute- accuracy of statement. 

b. Counterstatement: 	Among other things, PFSI's Stock Loan department lent 
shares owned by PFSI customers to earn borrow charges, used that stock as 
collateral for financing purposes, lent stock for financing purposes, and borrowed 
stock for PFSI' s customers to cover PFSI customers' short sales. 

c. 	 Support: 

• 	 Gover Testimony 

Q And what did they do? What did PFSI's Stock Lending department do? 
A There's -- there's a couple of functions of Stock Loan. One is that they're maximizing the 
utility of the balance sheets. So if there are shares that -- goes back to the hypothecation 
agreement. So we have shares that somebody had a loan with Penson, and that loan is 
collateralized by the shares. Under the hypothecation agreement, Penson can lend the shares out, 
and for a couple functions. So one of the -- one of the functions of Stock Loan was ifwe had 
shares that we were-- they were-- the term is "access," access available to loan, that we would 
lend those shares out to parties who wanted to borrow them. And in exchange for that, you get 
borrow charges. *** 
A The other function would be as a part of fmancing functions, clearing firms can fmance the 
business in a couple ways. You can borrow money from banks and put up generally stock as 
collateral. You can also lend securities out to other parties. You can get cash for the lending of 
the stock, and that can also be used to fmance the firm's operations. 
Q Did they also engage in stock borrowing, the PFSI Stock Lending department? 
A Yes. They would borrow stock. 
Q And why -- why would they do that? 
A I think in general if-- if Penson has a fail and we do not have the shares to make delivery, 
Stock Loan -- and so those would result from short sales. Stock Loan could recall the shares or 
borrow shares to make a delivery. So that's -- there's a couple reasons that you can borrow. The 
primary is because you -- you let somebody -- you gave approval. You gave a locate for a 
customer to sell short. And that customer sold short, and then you need to borrow -- borrow 
shares to cover the short. The other would be it's really a pure financing function. If you have a 
fail, so a fail that there's no obligation to buy-in, but it would be advantageous to be able to 
borrow the shares so that you can make delivery and get the cash. And it's -- it's -- the other 
piece is just pure really cash management, managing your -- your daily cash flows. 

(Hearing- Day 1, 90:22-92:19, Oct. 27, 2014) 

201. Stock Loan supported PFSI customers' short selling by providing "locates" on 
shares - affirmative determinations that the shares would be available - before the customer 
engaged in the short sale. 
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a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Stock Loan supported PFSI customers' short selling by 
providing "locates" on shares- an affirmative determination that the shares are 
currently available - a prerequisite before the customer engaged in the short 
sale. 

c. 	 Suooort: 

• 	 De La Sierra Testimony 

Q ... You said one of the things you did was short locates; is that right? 
A Correct. 

(Hearing- Day 1, 205:13-205:15, Oct. 27, 2014) 

A On trade date, short sellers are required to get a locate before they place a short sale order, 
so-
Q Was it -- I'm sorry. What does it mean to get a locate? 
A Locate, calling your brokerage fmn, and they -- they're required to get affirmative 
termination to make sure the shares are there to approve this short sale. So when a 
customer comes in, it's a locate. We approve that locate for the customer. They then can do 
whatever they want. It's not a short sale until they place the short sale order. At that point, it's 
just a locate before they place a trade. 
Q And you talked about placing a short sale. What is a short sale? 
A A short sale is the opposite ofa long sale. Short sellers will profit when the security goes 
down in price. Since they don't own the securities, they have to get a locate. 

(Hearing- Day 1, 205:17-206:9, Oct. 27, 2014) 

• Wetzig Testimony 

Q We've heard a little bit about it, but I want to unpack those things. When you say they "did 

locates," what does it mean to do a locate? 

A So for a broker to be able to short sell stock, he has to receive a locate on that security. So 

we will have to see some sort of inventory or feed from another broker-dealer in order to give 

them a locate. 

Q And that's something that Penson Financial Services would give? 

A Correct. 


(Hearing- Day 2, 346:13-346:22, Oct. 28, 2014) 

202. Stock Loan also supported PFSI customers' short selling by borrowing securities to 
satisfy the obligation to settle the short sale trade on T+3. 

a.Response: No dispute. 
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203. Stock Loan also lent securities from PFSI customers' margin accounts to its 
counterparties so they could meet their customers' delivery obligations. 

a. 	 Response: Dispute- ambiguous and unclear as stated. 

b. 	 Counterstatement: Stock Loan also lent securities from PFSI customers' margin 
accounts to its counterparties so the counterparties could meet their customers' 
delivery obligations. 

c. 	 Support: 

• 	 De La Sierra Testimony 

Q ... You also said that you lent securities out ofyour box. Can you explain what that means? 
A So just as we're trying to borrow for our delivery obligations, our counterparties also have 
delivery obligations. They -- we would come in every morning and there's a list from whoever, 
you know, our counterparties are, the names that they are looking for for their delivery 
obligations. We would check our box and, you know, decide who to lend it to you, know based, 
on the best market terms we can get. 

(Hearing- Day 1, 208:2-208:13, Oct. 27, 2014) 

204. Providing locates, borrowing securities, and lending securities, were functions of 
PFSI's Stock Loan department rather than Penson Worldwide. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 116 previously stipulated to by all parties and there is no basis for a separate 
or additional fmding of fact. 

b. 	 Counterstatement: Stip. FOF 116 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 116 

FOF 116. 	 Providing locates, borrowing securities, and lending securities, were functions of 
PFSI' s Stock Loan Department rather than Penson Worldwide. 

(See Order on Stipulations) 

205. Stock Loan was a significant profit center for PFSI. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Stock Loan made up approximately lOo/o ofPFSI's annual 
revenue. 

c. 	 Support: 
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• 	 McCain testimony 

Q Okay. What was the percentage ofPFSI revenue that was made up of Stock Loan or 

Stock Loan revenue? 

A That's a hard question. My best recollection on that is that it was -- it varied from 7 to 10 

percent. 


(Hearing- Day 9, 2164:19-2164:24, Nov. 6, 2014) 

• Ex. 239 at p.15 ~ 49 

lending client shares are often a significant sotu·ce of their business revenues. The 

Penson Stock Loan Department generated average monthly revenues of $1.94 million, 

or approximately $23.3 million per year, dtuing the period October 2008 to April2012.3 

• Pendergraft Testimony 

Q: What percentage, if you know, and again, feel free to just give me a ballpark, of the total 
revenue of PWI was generated from all of the stock lending done by any entity that was 
doing stock lending? 
A: I don't know. 
Q: If I said less than 10 percent, would you think that sounds about right or no basis to say? 
A: Let me make sure I understand the question. Less than 10 percent - that stock lending 
revenue was less than 10 percent of Penson Worldwide's revenue; is that the question? 
Q: Yes, sir. 
A: I don't know. That wouldn't surprise me, but I don't know. 

(Hearing-Day 6, 1491:15-1492:3, Nov. 3, 2014) 

206. Stock Loan generated revenue by lending out securities to counterparties, who 
generally paid a "rebate" to borrow the securities, and by borrowing securities to assist with 
customer short selling and charging a mark-up to customers for the cost ofthe borrow. 

a. 	 Response: No dispute. 

207. Stock Loan also financed PFSI. Financing through Stock Loan was advantageous 
compared to financing through bank loans because PFSI got more value for the stock pledged as 
collateral, and because PFSI paid a lower interest rate on the loan. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Stock Loan was one department that assisted in financing 
PFSI. Financing through Stock Loan was advantageous compared to financing 
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through bank loans because PFSI got more value for the stock pledged as 
collateral, and because PFSI paid a lower interest rate on the loan. 

c. Support: 

• De La Sierra Testimony 

Q And what did they do? What did PFSI's Stock Lending department do? 

A The other function would be as a part of fmancing functions, clearing firms can finance 
the business in a couple ways. You can borrow money from banks and put up generally stock 
as collateral. You can also lend securities out to other parties. You can get cash for the lending 
of the stock, and that can also be used to fmance the fmn's operations. 

(Hearing-Dayl, 90:22-91:21, Oct. 27, 2014) 

Q You also said, I believe, in your list of the things that Stock Lending did for Penson 

Financial Services something about financing the firm; do you recall that? 

A Yes. 


(Hearing- Day I, 209:23-210:2, Oct. 27, 2014) 

Q So if I understand, I think I heard you talk about two advantages ofusing stock lending 

finance instead of a bank. 

The frrst is you get more value for your collateral, I 00 percent instead of 80 percent; is that a 

fair summary? 

A That's correct. 

Q And the second was that it's also cheaper to do financing through stock lending than a bank, 

correct? 

A Yes, that's correct. 


(Hearing- Day I, 211:8-211:17, Oct. 27, 2014) 

• Yancey Testimony 

Q Okay. Stock Lending is used, in part, for fmancing purposes; is that right? 

A Can be. 

Q It can be. And how does Stock Lending help finance a firm? 

A Sure. When the customers open a margin account and they sign a hypothecation agreement 

and they take a loan out against their collateral, the securities are eligible to be lent or used for 

financing their margin debits. 

Q And at Penson Financial Services, between 2008 and 2011, did you all use Stock Lending 

to help finance the firm? 

A Yes. 


(Hearing- Day 4, 943:15-944:3, Oct. 30, 2014) 
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Q Tell me about firm financing and how the Stock Loan and fmancing worked together. 

A Okay. So if a customer deposited stock in a margin account and signed a margin agreement 

or a hypothecation agreement and then ultimately borrowed money from that account, the firm 

could pledge the collateral to a bank sufficient to not have to tie up their money for the purpose 

of the loan to the -- to the investor, or to the extent that there was an excess of any security, 

could use that excess in Stock Loan for a firm -- what they call frrm fmancing. 

Q What was firm financing? How did it get used in firm financing? 

A Firm financing is really -- in a pledge relation program at a bank, where you pledge up the 

securities, the normal haircut is 20 percent, or that's an industry term, haircut. That means the 

loan to value is approximately 80 percent. In the Stock Loan world, the loan to value could be 

1 00 percent. 

So in order to maximize the balance sheet, you often use Stock Loan for the purpose of 

fmancing. 


(Hearing- Day 7, 1831:7-1832:2, Nov. 4, 2014) 


• 	 McCain Testimony 

Q I think it might be helpful, Mr. McCain, if you spent a moment explaining how, first, 
financing fits into stock lending, since you have some understanding. 
A The component of stock lending that I understand is -- it's related to the financing of the 
firm -- is a broker-dealer has basically two ways to finance the business. One is through a bank 
loan, where they can go to the bank, pledge up collateral and -- to the bank, and the bank will 
advance approximately 80 percent of the market value. The other way is that -- and really a 
more efficient way is for Stock Loan to lend out securities to other counterparties, and they get 
an advance rate of about 98 percent, and the interest rate is much, much lower than what a bank 
would charge. 

(Hearing- Day 9, 2165:12-2166:2, Nov. 6, 2014) 

208. Stock Loan's firm financing function was important to PFSI. 

a. 	 Response: No dispute. 

209. Stock Loan was a necessary and integral part ofPFSI's business model. 

a. 	 Response: No dispute. 

210. PFSI could not have existed without Stock Loan. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: De La Sierra testified that, in his opinion, PFSI could not 
have existed without Stock Loan. 

c. 	 Support: 
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• De La Sierra Testimony 

Q Could a broker-dealer exist without a stock lending function, ifyou know? 
A Not a firm like Penson, no. 

(Hearing- Day 1, 213:6-213:8, Oct. 27, 2014) 

211. Because Stock Loan was a core function of PFSI it is not surprising that the 
supervisory matrices show Johnson reporting to Yancey, the CEO. 

a. 	 Response: Dispute - accuracy of statement. Also, Division's statement consists 
of impermissible argument and should be stricken. See Post-Hearing Order. 

b. 	 Counterstatement Delaney stated in his third investigative testimony that he 
would expect a core function of the broker-dealer would report in through the 
CEO. 

c. 	 Support: 

• Delaney Testimony 

Q Okay. And can you look at Exhibit 201. And we looked at Exhibit 201 before as well. If 

you look at the fourth page of the attached letter, if you look at Number 11, in response to 

FINRA's request that Penson provide a description ofPenson's supervisory chain identifying 

each supervisor's direct reports, as well as the individual to which each supervisor reports, Ms. 

Miller attaches a Supervisory Matrix; isn't that right? 

A Yes, that's right. 

Q And if you look at the last page of that document -- oops, it's not the last page of the 

document. I guess it's Page 19, maybe, the Supervisory Matrix that's attached to that document. 

Do you see the Supervisory Matrix? 

A Yes, ma'am. 

Q And that shows a grid with Bill Yancey at the head of it, Mike Johnson under Bill Yancey, 

and it says that Bill Yancey is Mike Johnson's regulatory supervisor and pi org chart supervisor; 

is that right? 

A That's what it says, yes, ma'am. 

Q Okay. And when you were asked in your third testimony with this counsel representing 

you whether you were surprised that Mike Johnson was under Bill Yancey on a Supervisory 

Matrix, you said, "It may not surprise me if it's there because I would think what those 

Supervisory Matrices were trying to show was that this is a broker-dealer function and, 

therefore, the CEO is responsible for all issues of the broker-dealer." 

Question: "You're thinking of the business units to report to the CEO?" 

Answer: "Yes, sir. So while functionally that may -- from an HR standpoint, there might not 

have been a -- there might not have been a reporting relationship from an HR standpoint, it 

certainly would have been my expectation from a compliance standpoint that a core 

function of the broker-dealer would report into from a supervisory standpoint. The 
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supervisory in a broker-dealer context would have reported in through the CEO. So what 

we were really trying to show in supervisory procedures wasn't necessarily -- wasn't necessarily 

reporting relationships as far as HR relationships go, more so in terms of from a pure 

supervision of the broker-dealer standpoint, how would that have flown or how would that - 

how would that -- the flow of that look." 

Do you remember giving that testimony? 

A I -- I don't remember giving that testimony. I remember -- I remember giving a third 

testimony, and I'm not disputing that those were the words that I said; I just don't 

remember giving that. 

Q You don't doubt that you gave that testimony? 

A No. 


(Hearine;- Day 5, 1391:11-1393:12, Oct. 31, 2014) 

212. Johnson was initially hired to head the Stock Loan department at PFSI. 

a. 	 Response: Dispute - accuracy of statement. The Division's statement is not 
supported by the cited testimony nor any evidence in the current record. 

b. 	 Counterstatement: Johnson's first position at Penson was Vice President of 
Securities Lending. 

c. 	 Support: 

• 	 Johnson Testimony 

Mr. Johnson, at any point in your career, were you employed by Penson Financial Services? 

A Yes. 

Q What was your title and job? 


A I think for Penson Financial Services, it was Vice President of Securities Lending. 


(Hearing- Day 2, 513:17-513:22, Oct. 28, 2014) 

213. Johnson was a very involved supervisor ofPFSI's Stock Loan department 
throughout the time period relevant to this case. He was the "big boss"; the leader ofPFSI's 
Stock Loan group. 

a. 	 Response: Dispute- accuracy of statement. 

b. 	 Counterstatement: De La Sierra testified that Johnson was a very involved 
supervisor of PFSI 's Stock Loan department and that he was the leader of 
PFSI's Stock Loan group. Wetzig testified that he was the "big boss" ofPFSI's 
Stock Loan department. 

c. 	 Support: 

• 	 De La Sierra Testimony 
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Q ... Who was Mike Johnson? 

A Mike Johnson was the Senior Vice President of Securities Lending. He was my boss. 
Q He was your boss? 

A Yes. 


Q How would you describe Mr. Johnson as a boss, as a supervisor? Was he involved, 

detached? 
A He was very involved. 

(Hearing- Day 1, 217:4-12, Oct. 27, 2014) 

Q Now, you were the Vice President; am I getting your title right, the Vice President of PFSI 

Stock Lending? 

A Yes. 

Q And how many direct reports did you have? 

A Just Lindsey. 

Q Okay. And how many people were below Lindsey? 

A Lindsey, four. 

Q Okay. Did you feel that they kind of all rolled up to you, that you were the leader of that 

group? 

A No. I felt like that Mike was. 

Q Mike was the leader of that group? 

A Right. 


_{Hearin_g_- Day 1, 309:11-309:23, Oct. 27, 2014) 

• Wetzig Testimony 

Q Okay. Now, you mentioned-- you mentioned Mr. Johnson, Mike Johnson. I want to talk a 

little bit about Mr. Johnson. Could you describe his involvement in Penson Financial Services, 

the broker-dealers Stock Lending operations. 

A So Mike was obviously the big boss. He was, you know, the guy in the comer office, and 

he was hired from LoanNet. 


(Hearing- Day 2, 350:17-350:24, Oct. 28, 2014) 

Q I think the question was generally about Mr. Johnson and his involvement in Penson 

Financial Services Stock Lending group. 

A So, yes, Mike knew the-- the stock loan business well, and he was involved in, you know, 

everything that we did. If we had any questions or issues, we would -- we felt free to come talk 

to him. 


(Hearing- Day 2, 351:15-351:21, Oct. 28, 201.4) 

Q And I know you mentioned Mr. Johnson's knowledge of Stock Lending. Talk to us about 
his -- his involvement in the Penson Financial Services Stock Lending group. Was he hands on, 
hands off? How would you describe it? 
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A 	 I would -- I would say that he was hands on. 

(Hearing- Day 2, 352:8-352:13, Oct. 28, 2014) 

Q 	 Was he a hands-on or a hands-off manager of the PFSI Stock Loan department? 
A He -- he was hands-on. 


(Hearing- Day 2, 415:24-416:1, Oct. 28, 2014) 

214. Johnson was personally involved in borrowing securities for PFSI customers, 

locating shares for PFSI customers, and in financing activities for PFSI. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: De La Sierra testified that Johnson was involved in 
borrowing securities for PFSI customers, locating shares for PFSI customers, and 
in fmancing activities for PFSI. 

c. 	 Support: 

• 	 De La Sierra Testimony 

Q How would you describe Mr. Johnson as a boss, as a supervisor? Was he involved, 

detached? 

A He was very involved. 

Q What makes you say that? 

A Well, he -- he was on the phones. He had accounts he dealt with that he would -- you 

know, first thing in the morning, 6:00 a.m., whenever we were up, he was loaning securities. 

He would get involved if we needed to borrow, if we needed to finance. 

Q The accounts that Mr. Johnson dealt with, were those accounts at Penson Financial 

Services, the broker-dealer? 

A Yes. 

Q The borrows Mr. Johnson dealt with, were those borrows for Penson Financial Services 

customers? 

A Yes, they were. 

Q And I think you also mentioned doing locates. Or did I mishear you? I'm sorry. 

A I didn't mention it, but he would get involved in locates. If there was something really hard 

or none ofus could find them, he would also get involved. 

Q And was that also something, again, for Penson Financial Services, the broker-dealer? 

A Yes. 

Q Okay. At what point in time did Mr. Johnson become your direct boss? A When he 

started in, I think, 2004 or -5. 

Q And was he always your supervisor at Penson Financial Services Stock Lending? 

A Hewas. 


(Hearing- Day 1, 217:4-218:14, Oct. 27, 2014) 

• Wetzig Testimony 
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~ ... [Johnson] liked loaning securities. So every morning he would come in, participate 

In the - the lending of the securities with his relationships. 

Q And when you say "the lending of securities," are we talking about Penson Financial 

Services's securities? 

A Yes. 


(Hearing- Day 2, 352:14-352:20, Oct. 28, 2014) 
215. Johnson was involved in substantive issues regarding PFSI Stock Loan, including 

issues related to Rule 204. 

a. 	 Response: No dispute. 

216. Sometime prior to the implementation ofRule 204T, Johnson became the PWI 
Senior Vice President for Global Stock Lending, responsible for all of Penson's worldwide stock 
lending operations. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 117 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 117 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 117 

FOF 117. 	 Sometime prior to the implementation of Rule 204T, Johnson became the PWI 
Senior Vice President for Global Stock Lending, responsible for all of Penson's 
worldwide stock lending operations. 

(See Order on Stipulations) 

217. Johnson's interactions with the PFSI Stock Loan department did not significantly 
change after his promotion. He remained a highly-involved, hands-on manager over PFSI Stock 
Loan. 

a. 	 Response: Dispute - accuracy of statement. Statement not supported by cited 
testimony. 

b. 	 Counterstatement: After Johnson's employment changed to Penson Worldwide, 
Johnson remained involved in borrowing and lending securities for PFSI. 

c. 	 Support: 

• 	 De La Sierra Testimony 

Q Do you know whether there came a time where Mr. Johnson was -- his employment 
chan ed from Penson Financial Services to Penson Worldwide? A Yes, it did. 
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Q Describe for us how his interaction with you changed once he changed employment at 

Penson Worldwide? 

A I saw little change. 

Q What do you mean by that? 

A He was involved with PFSI as he was before. 

Q And what were the ways that you saw Mr. Johnson remain engaged with PFSI Stock 


Lending? 

A He was still lending securities, borrowing. He still had his few contacts that he was 

dealing with. He still maintained a relationship with them where he was the primary contact for 

them. It didn't change. 

Q Before Mr. Johnson was moved into a PWI employee, how often did you and Mr. Johnson 

interact? 

A Daily. 

Q How about afterwards; how often did you and Mr. Johnson interact? 

A Also daily. 


(Hearing- Day 1, 218:15-219:14, Oct. 27, 2014) 

• Wetzig Testimony 

Q All right. And in practical terms, describe how his involvement with the Penson 

Financial Services Stock Lending group changed when his title changed. 

A I don't think his involvement changed very much. I mainly think it was a title upgrade and 

he -- whether he was a Vice President or Senior Vice President, he ran all of the Stock Loan; 

so our Canadian office, our London office, our Australian office and our Dallas office. 


(Hearing- Day 2, 353:5-353:13, Oct. 28, 2014) 

Q All right. I think when you started talking about Mr. Johnson, you described him as the 

"big boss." Was that true both before and after his promotion? 

A Correct. 


(Hearing- Day 2, 354:5-354:8, Oct. 28, 2014) 

• Yancey Testimony 

Q Tell me a little bit now about the Stock Loan department at PFSI and who -- let's start with 

who headed Global Stock Lending? 

A Mike Johnson. 

Q And was he responsible for stock lending in the U.S. as well as global? 

A Yes, ma'am. 

Q Who reported to him? 

A Rudy De La Sierra, Brian Hall, Lindsey Wetzig. Mark McCain, Dawnia Robertson, Logan 

Satterwhite. I think it's Dawnia Robertson. 


(Hearing- Day 7, 1830:14-1830:24, Nov. 4, 2014) 
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218. After his promotion, Johnson remained associated with PFSI. 

a. Response: No dispute. 

219. After his promotion, Johnson continued to engage in stock lending activity for 
PFSI. 

a. Response: No dispute. 

220. Pendergraft considered Johnson one of the best technicians on Wall Street. 

a. Response: No dispute. 

• Johnson Testimony 

Q Okay. Do you ever recall Mr. Pendergraft saying things like he thought you were one of 

the best technicians on Wall Street? 

A Yes. 


_(Hearing- Day 2, 529: 15-529: 18, Oct. 28, 2014) 

221. As President and CEO of PFSI, a broker-dealer, supervision rested with Yancey 
unless and until he reasonably delegated supervisory responsibility to another qualified 
individual. 

a. Response: Dispute. The Division's statement calls for a legal conclusion. 

b. Counterstatement: See Yancey Prop. COL 9. 

1. Alternatively, the statement should be modified as follows: 

Yancey and Poppalardo both agreed that supervision rests with the 
CEO of a broker-dealer unless and until the CEO delegates supervisory 
responsibility by assigning supervisory responsibility to experienced, 
qualified individuals of the finn. 

c. Support: 

• Yancey Testimony 

Q Now, Mr. Yancey, from 2008 to 2011, you were the President and CEO of Penson 

Financial Services; is that correct? 

A Yes, sir. 

Q And Penson Financial Services was a broker-dealer, correct? 
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A Yes, sir. 

Q Would you agree with me that at a broker-dealer like Penson Financial Services, 

supervision rests with the CEO unless and until he reasonably delegates supervisory 

responsible -- responsibility -- excuse me -- by assigning experienced, qualified individuals 

to supervise the business activities of the firm? 

A Yes, sir. 


(Hearing- Day 3, 877:23-878:11, Oct. 29, 2014) 

• Ex. 828 (Poppalardo Expert Report) at 6 

In a financial services finn, supervision rats. initially, wi1b the CBO, unless and until he 
reasonably deleptes supervisory responsibility by assigning experienced, qualified individuals 
to supervise the business activities of tho rmn.10 The roles and responsibilities of a CEO in a 

222. As President and CEO ofPFSI, Yancey was responsible for compliance with the 
securities laws and other requirements imposed on the fmn unless and until he reasonably 
delegated those functions to another qualified individual. 

a. Response: Dispute. The Division's statement calls for a legal conclusion. 

b. Counterstatement: See Yancey Prop. COL 9. See also response to Div. Prop. FOF 
221. 

i. Alternatively, the statement should be modified as follows: 

Yancey agreed that the President ofa broker-dealer is responsible for 
compliance requirements imposed on his finn unless and until he 
reasonably delegates those functions to another person. 

c. Support: 

• Yancey Testimony 

Q And I think we can also agree that the President of a broker-dealer is responsible for 
compliance with all of the requirements imposed on his firm unless and until he 
reasonably delegates functions to another person in the firm and neither knows nor has 
reason to know that such a person's performance is deficient; would you agree with that 
statement? 
A I would, sir. 

(Hearing- Day 3, 878:12-878:19, Oct. 29, 2014) 

223. As President and CEO ofPFSI, the buck stopped with Yancey. 
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a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Yancey agreed that, as a general principle, the buck stopped 
with him in his position as President and CEO. 

c. 	 Support: 

• 	 Yancey Testimony 

Q All right. Mr. Yancey, have you heard the phrase "the buck stops here"? 

A Sure. 

Q Would you agree that as President and CEO, the buck stops with you? 

A I think as a general principle, yes. 


(Hearing- Day 3, 878:20-878:25, Oct. 29, 2014) 

224. If there is confusion about who is supervising an individual at a broker-dealer, the 
president of the broker-dealer retains the supervisory responsibility. 

a. Response: Dispute. The Division's statement calls for a legal conclusion. 

b. Counterstatement: See Yancey's Response to Division's Prop. COL 29. 

1. 	 Alternatively, given the cited testimony, the statement should be modified 
as follows: 

Poppalardo agreed that if there is confusion about delegation, the 
president of the broker-dealer retains the supervisory responsibility. 
Poppalardo testified that there was not any confusion in this case. 

c. 	 Support: 

• Pappalardo Testimony 

Q Okay. And you would agree with me, wouldn't you, that the law is that if a president 

testifies that he has delegated responsibility but there is confusion about that delegation, 

the president retains the responsibility for supervision? 

MS. ADDLEMAN: Objection, calls for a conclusion, legal conclusion. 

JUDGE P ATIL: Overruled. 

A 	 I think that -- I think you're right, but I don't think there was any confusion in this 
case. BY MS. ATKINSON: 

Q But you would agree with me that the law is that if there is confusion, then the president 

retains the responsibility? 

A If there is confusion, yes. 


(Hearing- Day 8, 2038:16-2039:5, Nov. 5, 2014) 
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225. Until Johnson was promoted to PWI Senior Vice President for Global Stock 
Lending, Yancey was Johnson's supervisor. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 118 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 118 as set forth below. 

c. 	 Support: 

• 	 Stip. FOF 118 

FOF 118. 	 Until Johnson was promoted to PWI Senior Vice President for Global Stock 
Lending, Yancey was Johnson's supervisor. 

(See Order on Stipulations) 

226. Pendergraft or another PWI executive directed Johnson with respect to his global 
responsibilities, but did not supervise Johnson as to regulatory and compliance issues. 
Responsibility for supervision as to regulatory and compliance issues would have remained at 
PFSI. 

a. 	 Response: Dispute. Testimony and other evidence controverts the Division's 
statement. 

b. 	 Counterstatement: Pendergraft supervised and directed Johnson regarding all 
Johnson's responsibilities, including for PFSI and for regulatory and compliance. 

c. 	 Support: 

• 	 See Yancey's Prop. FOF 9 (Pendergraft agrees he performed supervisory 
activities with respect to Johnson), 1 0 (Pendergraft supervised Johnson with 
respect to regulatory and compliance issues), 14 (Pendergraft admits he 
supervised Johnson), 21 (Pendergraft accepted supervision ofJohnson 
unconditionally), 22 (employees observed Pendergraft supervising Johnson) 
and accompanying citations and support. 

• 	 Pappalardo Testimony 

A ... I feel really strongly that- - that you just can't parse the business activities from 

the regulatory requirements .•.. 

A I've never seen it. 


(Hearing-Day 8, 1999:8-24, Nov. 5, 2014) 

• 	 Hasty Testimony 
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Q Did .you ever believe that Mr. Pendergraft supervised Mr. Johnson from an operational 

perspective, and not from a regulatory perspective? 

A No. I don't believe you can separate the two. 


(Hearing-Day 7, 1745:5-7, Nov. 4, 2014) 

• See also Johnson Testimony 

Q: Did you talk with Mr. Pendergraft about Reg SHO? 
A: Yes. 
Q: Would Reg SHO only have applicability to the broker-dealer Stock Loan function? 
A: Yes. 


(Hearing-Day 2, 541:17-544:10, Oct. 28, 2014) 


• Pendergraft Testimony 

Q: If supervise means give guidance on how to properly run the Stock Loan Department of PFSI 
in Dallas, how would you answer the question? 
A: Then I would say that I provided supervision to Mr. Johnson . 

. . . in this time frame that Mr. Johnson reported to me, he would have largely taken his 
direction from me. 

(Hearing-Day 6,1521:5-11; 1513:5-7, Nov. 3, 2014) 

227. Pendergraft does not believe that Yancey delegated supervision of Johnson to 
Pendergraft. 

a. 	 Response: Dispute. Testimony controverts the Division's statement. 

b. 	 Counterstatement: Pendergraft admits that Johnson directly reported to him and 
that he supervised Johnson. 

c. 	 Suooort: 

• 	 Pendergraft Testimony 

Q ... At any time, so just throw the date away for a moment, do you recall saying to Mr. 

Yancey that you wanted to put Mr. Johnson under you, that you wanted to take him and put him 

under you for a global purpose? 

A Well, I'm sure that whenever Mr. Johnson -- whenever I picked up that as a direct report, 

whenever I picked up Mr. Johnson as direct report, I'm highly confident that I talked with 

Mr. Yancey about it. I don't remember a specific conversation, but I'm sure that whenever that 

was that I did pick up that direct report, I'm sure there were conversations about that. 


(Hearing-Day 6, 1512:10-1512:21, Nov. 3, 2014) 
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Q Did you, from 2008 to 2011, supervise Mr. Johnson in his supervision ofPFSI's stock 
lending? 
A Well, to the extent that Mr. Johnson provided-well, in certain ways, yes. The PFSI 
stock lending business rolled up to Mr. Johnson, and Mr. Johnson would have rolled up to me or 
to somebody else at the -- in the global organization. 

(Hearing-Day 6, 1462:1-7, Nov. 3, 2014) 

Q: If supervise means give guidance on how to properly run the Stock Loan Department ofPFSI 
in Dallas, how would you answer the question? 
A: Then I would say that I provided supervision to Mr. Johnson. 

(Hearing-Day 6, 1521:5-11, Nov. 3, 2014) 

228. It would not be inappropriate to split out regulatory and compliance supervision 

from operational supervision. 


a. 	 Response: Dispute. Testimony exists that controverts the Division's statement. 

b. 	 Counterstatement: Pappalardo testified that you cannot parse out regulatory and 
compliance from operational supervision. 

c. 	 Support: 

• Pappalardo Testimony 

A ... I feel really strongly that - - that you just can't parse the business activities from 
the regulatory requirements .••• 
A I've never seen it. 

(Hearing-Day 8, 1999:8-24, Nov. 5, 2014) 

• Hasty Testimony 

Q Did you ever believe that Mr. Pendergraft supervised Mr. Johnson from an operational 

perspective, and not from a regulatory perspective? 

A No. I don't believe you can separate the two. 


(Hearing-Day 7, 1745:5-7, Nov. 4, 2014) 

229. As a practical matter, employees who had responsibilities at both PFSI and PWI 
could be supervised by a PWI executive for certain matters and a PFSI executive for other 
matters. 

a. 	 Response: Dispute - accuracy of statement; overly broad and not supported by 
testimony. 
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b. 	 Counterstatement: McCain testified that, during the time he acted as interim 
treasurer ofPWI, he reported to Pendergraft relating to responsibilities associated 
with financing the frrm and Yancey with respect to his duties as it related to the 
broker-dealer items. McCain did not testify that business activities could be 
parsed from regulatory requirements. 

c. 	 Support: 

• 	 McCain Testimony 

Q When you were interim treasurer ofPWI, did you still have duties with PFSI? A I did. 

Q And during that time period, you were still supervised by Bill Yancey, correct? 

A As it related to the broker-dealer items, that my other areas reported to Bill, yes. With 

financing, I felt like I reported to Phil. 

Q For the PWI interim treasurer role, did you report to Phil? Is that what you said, Mr. 

Pendergraft? 

A Yes. 

Q All right. So at that point in time, you reported both to Mr. Pendergraft for purposes of 

PWI issues and Mr. Yancey for purposes ofPFSI issues? 

A I reported to Phil as it relates to the items or the responsibilities as it related to the financing 

in the firm, and my focus was on broker-dealer. 


(Hearing- Day 9, 2202:14-2203:6, Nov. 6, 2014) 

230. It would not necessarily have been obvious to PFSI employees if there had been a 
split in Johnson's supervision between Yancey and Pendergraft. 

a. 	 Response: Dispute - accuracy of statement; overly broad and not supported by 
testimony. 

b. 	 Counterstatement: Miller testified that she was unsure that she would have been 
aware of a split-supervisory relationship as between Yancey, Pendergraft, and 
Johnson. 

c. 	 Support: 

• 	 Miller Testimony 

Q If there had been a split in the supervision, if Bill had part of Mike and Phil had part of 
Mike, is that the kind of thing in your position that you think you would have been aware of! 
A I'm not sure that I would have been aware of that. 

(Hearing- Day 11,2588:3-2588:8, Nov. 10, 2014) 

176 




231. Numerous witnesses had different understandings of Johnson's supervision after 
Johnson became Senior Vice President of Stock Lending for Penson Worldwide. 

• Response: Dispute - Testimony exists that controverts the Division's statement. 

• Counterstatement: There was no confusion at Penson about who supervised 
Mike Johnson. Witness after witness confirmed that Pendergraft supervised 
Johnson. 

• Support: 

o Pendergraft Testimony 

Q: Here is what I want to know. It sounds to me like you're saying, Look, I dealt a lot with Mr. 
Johnson and I supervised Mr. Johnson, and Mr. Johnson had responsibilities at PWI Canada and 
he had responsibilities at PFSI Dallas, and I supervised him with respect to those responsibilities. 
But if-when it comes to regulatory and compliance supervision at PFSI, not me; is that fair? 
A: Or at any other organization. 
Q: Or at any other organization. Okay. 
A: That's correct. 

Q: If supervise means give guidance on how to properly run the Stock Loan Department of 
PFSI in Dallas, how would you answer the question? 
A: Then I would say that I provided supervision to Mr. Johnson. 

(Hearing-Day 6, 1519:22-1520:7, 1521:7-11, Nov. 3, 2014) 
o Johnson Testimony 

Q: Did you tell them that after you were promoted to the PWI position, that the only 
supervisor you had was either Phil Pendergraft or Dan Son? 
A: Yes. 

Q: And [during the relevant time period], did you only have one supervisor, and was that 
either Mr. Phil Pendergraft or Mr. Dan Son? 
A: Yes. 

(Hearing-Day 2, 537:15-18,537:25-538:3, Oct. 28, 2014) 

o Yancey Testimony 

Q: But did Phil very clearly state to you that he would be Mike Johnson's supervisor? 
A: Yes, ma'am. 


(Hearing- Day 7, 1846:12-14 Nov. 4, 2014) 


o Gardner Testimony 
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Q: Who was Mike Johnson's supervisor during the time period August 2008 through 
November of2011? 
A: Phil Pendergraft. 

Q: Was Mike Johnson proud ofwho he reported to? 
A: Yes, he was... he told everyone that he was ... reporting to Phil Pendergraft at Penson 
Worldwide. 

(Hearing- Day 4, 1149:14-16, 1152: 1-6, Oct. 30, 2014) 

o McCain Testimony 

Q: Who was Mike Johnson's supervisor? 
A: Phil Pendergraft. 

Q: How did you come to that understanding? 
A: That's like asking why water is wet. That's just the way it was. You know, Phil told me 
and-and clearly, Mike made it clear to everybody that he reported to Phil. There wasn't any 
question as to who reported to who. If anybody had any question, Mike would set you straight 
real fast. 

(Hearing- Day 9, 2181:19-20,2182:10-16, Nov. 6, 2014) 

o Hasty Testimony 

Q: [Y]ou were never confused about who supervised Mike Johnson; is that right? 
A: I was not, no. 
Q: Okay. Who was that? 
A: Phil Pendergraft. 
Q: And you are not aware of anyone at Penson who was confused about Mike Johnson's 

supervisor? 

A:No. 


(Hearing- Day 7, 1794:1-8, Nov. 4, 2014) 

o Delaney Testimony 

Q: And did you have any ambiguity whatsoever about who Mike Johnson reported to? 
A:No. 
Q: And who did Mike Johnson report to? 
A: Phil Pendergraft. 

Q: I apologize for this question, because you may have been the witness to say it, but 
during this trial, have you heard testimony about Mr. Johnson proudly and publicly stating 
that he reported only to Mr. Pendergraft? 
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A: That was my testimony and I heard other testimony that stated that. 
Q: And that, in fact, not only did he report to Mr. Pendergraft, but that he specifically and 
explicitly did not report to and was not was not supervised by Mr. Yancey? 
A: Yes. 

(Hearing-Day 5, 1216:25-1217:4,1338:2-1338:13, Oct. 31, 2014) 


o Miller Testimony 

Q: If you had been asked by Mr. Warner in either of your prior two testimonies about who 
supervised Mike Johnson, what would you have told him? 
A: He reported to Phil Pendergraft. 

(Hearing-Day 11,2585:9-12, Nov. 10, 2014) 

o Wetzig Testimony 

Q: Were you surprised to get an instruction from Mr. Johnson that was conveying an 
instruction from Mr. Pendergraft? 
A: No, sir, not at all. 
Q: That was a fairly common occurrence, was it not? 
A: It was common, yes, sir. 

(Hearing- Day 2, 417:7-13, Oct. 28, 2014) 

o DeLaSierra Testimony 

Q: Mr. DeLaSierra, given your personal observations and the documents we've discussed, 
in our experience with supervisors, you would agree that Mr. Pendergraft was supervising 
Mr. Johnson? 
A: Yes. 
Q: Okay. And, indeed, that supervision extended to PFSI activities? 
A: Yes. 

(Hearing- Day 2, 302:22-303:4, Oct. 28, 2014) 

o Ex. 446 Hall Brady Letter 

8. Brian Hall told the Division that Michael Jolmson reported to Phil Pendergraft. 

a. Yancey testified that, in August 2008, Pendergraft wanted to make Stock Loan a 
global product line and make Johnson the Senior Vice President for Securities Lending for PWI, 
and that that time Yancey fully delegated all supervisory responsibility for Johnson and for 
PFSI' s Stock Loan department to Pendergraft. 
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• Response: Dispute  accuracy of statement. 

• c.o~terstatement:. Yancey testified that, in August 2008, Pendergraft cast a big 
VISion for developmg a global securities lending Senior Vice President role and 
that Pendergraft wanted Johnson to fulfill that role. Yancey agreed and 
Pendergraft confirmed he wanted to move Johnson and that department under 
his supervision. So Yancey fully delegated all supervisory responsibility for 
Johnson to Pendergraft without any limitations. 

• Support: 

• Yancey Testimony 

Q [I]t is your position that you did not have a duty to supervise Mike Johnson, the head of 
Stock Lending, because you had delegated that duty to Phil Pendergraft? 
A After August of2008? 
Q After August of2008. 
A Yes, sir. 
Q How did that delegation occur, how did you do that? 
A In the summer of 2008, Mr. Pendergraft came to me and cast a big vision for 
developing a global security lending Senior Vice President role. Securities were lent in the 
United States through Penson Financial Services. In Canada, through Penson Financial 
Canada; and in London, through Penson Financial U.K. And his vision was that all of 
those similar business lines would benefit from someone that could help them with 
technology, with efficiencies and deep domain knowledge. And so he - be really cast a big 
vision for this role that he had decided he wanted to build. 
Q And was there anything else in terms of delegating your supervision ofMike Johnson to 
Mr. Pendergraft? 
A Yes, sir. 
Q What was that? 
A So Mr. Pendergraft cast this vision, and he said, and I want Mike Johnson to run that group. 
Mike has indicated an interest to me on a number of occasions ofwanting some international 
opportunities, and I want to use him in that way. I want to put him under me, he said. And I 
said, Phil, in light of your background, strong operational background, in light of the fact 
that you have a Series 27 and I do not, in -- in light of the fact that you previously had 
supervised this group and built this group at this firm, I think that's probably a - a good 
idea. You have close proximity; both of you are on the 19th floor, you're involved in firm 
financing. So this seemed entirely logical to me. 
And so I said, so you want to move him under you. And I said, is be going to continue to 
be engaged in Penson Financial Services matters? And he said, oh, yes. And I said, so 
you're going to move that department? You're going to let him continue to supervise 
there? Yes. Then you're going to move that department under your supervision? And he 
said, yes. And I said, so you become the supervisor for this whole area? And he said, yes, 
without any limitations. 

(Hearing- Day 4, 946:22-948:17, Oct. 30, 2014) 
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b. Pendergraft testified that, while he directed Johnson's activities as Senior Vice 
President for Global Stock Lending, he did not have supervisory responsibility over Mr. Johnson 
for regulatory or compliance issues, and that supervisory responsibility for those issues lay with 
someone at PFSI rather than Penson Worldwide. 

• 	 Response: Dispute- Testimony and documents contradict Division's statement. 

• 	 Counterstatement: Pendergraft directed, advised, and supervised Johnson on all 
aspects ofhis job, including at the PFSI level, and including regulatory and 
compliance issues. 

• 	 Support: 

o 	 Pendergraft Testimony 

Q: If supervise means give guidance on how to properly run the Stock Loan Department ofPFSI 
in Dallas, how would you answer the question? 
A: Then I would say that I provided supervision to Mr. Johnson. 

(Hearing-Day 6, I521:7-I I, November 3, 20I4) 

o 	 Exs. 563, 638 (emails from Johnson to Pendergraft reporting on FINRA 
reviews). 

o 	 Ex. 730 (email from Johnson to Pendergraft regarding easy to borrow lists 
and regulatory criteria). 

o 	 Ex. 813 (Pendergraft providing revisions on a Special Compliance 
Memorandum regarding Rule 204). 

o 	 Johnson Testimony 

Q: Did you talk with Mr. Pendergraft about Reg SHO? 
A: Yes. 
Q: Would Reg SHO only have applicability to the broker-dealer Stock Loan function? 
A: Yes 

Hearing- Day 2, 54 I :25-542:4, Oct. 28, 2014 

c. Johnson testified that he reported to Pendergraft, but that PFSI' s Stock Loan 
department was supervised by Yancey. 

• 	 Response: Dispute- Testimony contradicts Division's statement. 
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• 	 Counterstatement: Johnson supervised PFSI 's Stock Loan department and 
Johnson reported to and was supervised by Pendergraft. 

• 	 Support: 

o 	 Johnson Testimony 

Q: Did you tell them that after you were promoted to the PWI position, that the only 
supervisor you had was either Phil Pendergraft or Dan Son? 
A: Yes. 

Q: And (during the relevant time period], did you only have one supervisor, and was that 
either Mr. Phil Pendergraft or Mr. Dan Son? 
A: Yes. 

(Hearing- Day 2, 537:15-18, 537:25-538:3, Oct. 28, 2014) 


o 	 Stip. FOF 55 ("Johnson oversaw securities lending activities at PFSI.") 

o 	 Yancey's Prop. FOF 9, 14, 101, and 102 and supporting evidence therein 
(evidence that Pendergraft supervised Johnson) 

o 	 See, e.g., De La Sierra Testimony 

Q: Mr. DeLaSierra, given your personal observations and the documents we've discussed, in our 
experience with supervisors, you would agree that Mr. Pendergraft was supervising Mr. 
Johnson? 
A: Yes. 
Q: Okay. And, indeed, that supervision extended to PFSI activities? 
A: Yes. 

(Hearing-Day 1, 302:22-303:4, Oct. 27, 2014) 

o See, e.g., Ex. 571 (2009 Organizational Chart) 
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d . 	 De La Sien a testified that he be lieved Johnson repo1ted to Dan Son. 

• 	 Response: Dispute- other testimony contradicts Di vis ion ' s statement. 

• 	 Counterstatement: DeLaSierra testified that given his persona l observations and 
experience with supervisors, Pendergraft supervised Johnson, including as to 
PFSI activities. 

• 	 Supp01t: 

o 	 De La Sierra T estimony 

Q: Mr. De LaSierra, given your personal observations a nd the documents we ' ve di scussed, in 
our experience with superv isors, you would agree that Mr. Penderg raft was superv ising Mr. 
Johnson? 
A: Yes. 
Q: O kay. A nd, indeed, that supervision extended to PFSJ activities? 
A: Yes. 

(Hearing- Day 1, 286:2 1-286:22, Oct. 27, 2014) 
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See also, Yancey Prop FOF 6 ("Bill Yancey delegated supervision ofMichael Johnson to Phil 
Pendergraft in approximately August 2008") (and evidence cited therein); Yancey Prop FOF 18 
("Employees at Penson understood Michael Johnson reported to and 
was supervised by Phil Pendergraft") (and evidence cited therein). 

232. No one other than Yancey and Pendergraft was present for the August 2008 
conversation where Yancey purportedly delegated all supervisory responsibility for Johnson and 
for PFSI's Stock Loan department to Pendergraft. 

a. 	 Response: Dispute - accuracy of statement; overly broad. 

b. 	 Counterstatement: There is no evidence in the current record that anyone other 
than Yancey and Pendergraft was present for the August 2008 conversations 
where Yancey delegated all supervisory responsibility for Johnson. 

c. 	 Support: 

• 	 Pendergraft Testimony 

Q: ... At any time, so just throw the date away for a moment, do you recall saying to Mr. 
Yancey that you wanted to put Mr. Johnson under you, that you wanted to take him and put him 
under you for a global purpose? 
A: Well, I'm sure that whenever Mr. Johnson-- whenever I picked up that as a direct report, 
whenever I picked up Mr. Johnson as direct report, I'm highly confident that I talked with 
Mr. Yancey about it. I don't remember a specific conversation, but I'm sure that whenever 
that was that I did pick up that direct report, I'm sure there were conversations about that. 

(Hearing-Day 6, 1512:10-21, Nov. 3, 2014) 

• Yancey Testimony 

Q Your conversation where you delegated to Mr. Pendergraft was sometime in August of 

2008. That's your memory? 

A To the best ofmy recollection. 

Q Was anybody else in the room when that conversation happened? 

A Not that I recall. 


_(Hearing- Day 4, 989:15-989:21, Oct. 30, 2014) 

233. Pendergraft does not recall the August 2008 conversation. 

a. 	 Response: No dispute. 
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234. Pendergraft recalls that stock lending was made a global product unit in 
approximately 2007. 

a. 	 Response: Dispute- Testimony contradicts Division's statement. 

b. 	 Counterstatement: Pendergraft does not recall when stock lending was made a 
global product unit. 

c. 	 Support: 

• 	 Pendergraft Testimony 

Q: Does 2008 generally sound like about the time that you recall Mr. Johnson moving from 
PFSito PWI? 
A: I really don't remember 

(Hearing- Day 6, 1512:7-9, Nov. 3, 2014) 

See also Yancey Prop FOF 6 ("Bill Yancey delegated supervision ofMichael Johnson to Phil 
Pendergraft in approximately August 2008") (and evidence cited therein) 

235. Pendergraft's interaction with the PFSI Stock Loan department did not materially 
change after Johnson's promotion from Vice President to Senior Vice President; Pendergraft was 
always fairly involved in what PFSI Stock Loan was doing. 

a. 	 Response: Dispute- evidence contravenes Division's statement. 

b. 	 Counterstatement: Pendergraft was involved in the affairs of the broker dealer and 
PFSI's stock loan department. Pendergraft was an Executive Vice President and 
registered person of PFSI. Pendergraft actively supervised and frequently 
communicated with and directed Johnson after Pendergraft picked up Johnson as 
a direct report. 

• 	 Stip. FOF 75 ("During the relevant period Phil Pendergraft was an executive 
vice president of PFSI.") 

• 	 Pendergraft Testimony 

Q: ... At any time, so just throw the date away for a moment, do you recall saying to Mr. 
Yancey that you wanted to put Mr. Johnson under you, that you wanted to take him and put him 
under you for a global purpose? 
A: Well, I'm sure that whenever Mr. Johnson - whenever I picked up that as a direct 
report, whenever I picked up Mr. Johnson as direct report, I'm highly confident that I 
talked with Mr. Yancey about it. 

Q: Did you, from 2008 to 2011, supervise Mr. Johnson in his supervision of PFSI's 
stock lending? 
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A: Well, to the extent that Mr. Johnson provided-well, in certain ways, yes. The PFSI 
stock lending business rolled up to Mr. Johnson, and Mr. Johnson would have rolled up to me 
or to somebody else at the -- in the global organization. 

(Hearing- Day 6, 1512:10-21, 1462:1-7, Nov. 3, 2014) 

See also Yancey Prop. FOF 18 ("Employees at Penson understood Michael Johnson reported to 
and was supervised by Phil Pendergraft.") (and evidence cited therein); Yancey Prop FOF 14 
("Phil Pendergraft supervised Mike Johnson") (and evidence cited therein); Yancey Prop FOF 6 
("Bill Yancey delegated supervision of Michael Johnson to Phil Pendergraft in approximately 
August 2008) (and evidence cited therein); Yancey Prop FOF 9 (describing Pendergraft's 
supervision ofJohnson from 2008-2011) (and evidence cited therein); Prop FOF 10 (describing 
Pendergraft's supervision of Johnson from 2008-2011) (and evidence cited therein); Yancey 
Prop FOF 12 (describing Pendergraft's supervision of Johnson) (and evidence cited therein); 
Yancey Prop FOF 13 (describing Pendergraft's supervision of Johnson) (and evidence cited 
therein). 

• 	 See e.g., Exs. 502; 506; 515; 517; 521; 526; 527; 528; 529; 248; 549; 550; 557; 
563;565;573;590;591;605;607;627;636;638;664;666;667;668;670;678; 
684;688;707;709; 710;711;726;7.30;741;780; 783;786;788;790;791; 
792;793; 794;795; 796; 797;801;803;804;806;809;813;824(docurnnents 
evidencing Pendergraft's constant supervision of Johnson) 

236. Pendergraft interacted with Johnson with respect to Reg SHO issues in 2005, which 
was during the time period that Johnson was Vice President for PFSI Stock Loan and did not 
report to Pendergraft. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: One conversation in which Michael Johnson discussed Reg 
SHO issues with Pendergraft occurred in 2005, which was during the time 
period that Johnson was Vice President for PFSI Stock Loan. 

c. 	 Support: 

• 	 Johnson Testimony 

Q Mr. Johnson, one of the things that Mr. Yancey's counsel was asking you about was prior 

testimony that you gave, and the question and answer was: Question: Tell me about the 

communications with Mr. Pendergraft about Reg SHO. 

The answer was: I think that Reg SHO was, quote, hey, Phil, I'm sitting here and you're not 

doing anything about it. Do you know the rules? So I need a check for 150,000 to do 

something with it, to try to work with Jill Zacha and other people -- it wasn't all me -- and to put 

some in place to comply with Reg SHO. 

Do you recall discussing that with Mr. Yancey's counsel? 

A 	 Yes. 
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Q Do you recall the context of this conversation with Mr. Pendergraft and asking for 150,000? 

A Yes. 

Q What was it? 

A Jill Zacha, at that time, ran Legal and Compliance for PFSI, and I was just hired in. And at 

this point, I reported to Rich Hart; Mr. Yancey wasn't there, I don't believe. They -- I said, what 

are you doing? Because I just came from SunGard, and I said, what are you doing for the -- it 

was to go live January 3rd ofthat year, and nobody knew anything about it. 

So I'm trying to get the firm into compliance with this rule and build a system with a gentleman 

named Rob Sammons, which we completed and got in on that date. 

Q And was that system called Sendero? 

A I'm not sure if it was at that time, but it was what was the catalyst for Sendero. 

Q I see. And you said, I think, Reg SHO was to come in on January 3rd of that year. Do you 

recall which year? 

A I think 2005 would be the January 3rd, because I think I started August or September 1st of 

2004. And this was a big rule; it was to give locates, et cetera, and there was nothing done 

when I got there. 

Q And at the time of this conversation, who, again, did you say you reported to? 

A I reported to Richard Hart, who ran operations. 


(Hearing- Day 2, 564:6-565:21, Oct. 28, 2014) 

23 7. There is no document evidencing that Yancey delegated full supervisory 
responsibility from Johnson to Pendergraft. 

a. 	 Response: Dispute - accuracy of statement; contrary evidence. 

b. 	 Counterstatement: Bill Yancey delegated supervision ofMichael Johnson to 
Pendergraft in approximately August 2008, as evidenced in many documents. 

c. 	 Support: 

• 	 See Yancey Prop. FOF 6 (and support cited therein) 

• 	 See e.g., Exs. 502; 506; 515; 517; 521; 526; 527; 528; 529; 248; 549; 550; 557; 
563;565;573;590;591;605;607;627;636;638;664;666;667;668;670; 
678;684;688;707;709;710; 711;726;7.30;741;780;783;786;788;790; 
791;792;793;794;795;796;797;801;803;804;806;809;813;824 
(documents evidencing Pendergraft's constant supervision of Johnson) 

• 	 Compare Ex. 555 (PFSI Executive Team chart showing Michael Johnson 
under Bill Yancey pre-2008) with Ex. 571 (Jan. 2009 organizational chart 
showing Johnson not under Yancey, but under Phil Pendergraft) 

• 	 Ex. 608 (email from Phil Pendergraft to Dawn Gardner directing her to move 
Mike Johnson to PWI payroll) 
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---·---·--·----·--------·-··--·- ~-------·--·---·-
From: Phfl Pendergraft 
Sent: Thursday, August 14, 2008 9:32 AM 
To: Dawn Gardner 
SUbJect: Mike Johnson 

Dawn: 

Effective with the 8131 payrofl, Mike Johnson should be moved to PWI payroll, and his salary adjusted to SOOk per 
year. 

Thanks 

Phil 

238. The August 2008 e-mail transferring Johnson's payroll from PFSI to PWI does not 
mention supervision. 

a. 	 Response: No dispute. 

239. Several witnesses testified that PFSI's organizational charts clearly showed that 
Johnson was supervised by Pendergraft. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Several witnesses testified that they relied on PFSI's 
organizational charts to determine the supervisory structure and that those charts 
showed Johnson was supervised by Pendergraft. 

c. 	 Support: 

• 	 Miller Testimony 

Q: Are you aware ofanyone at Penson that was ever confused from this document, or as a result 
of this document, about who supervised Mike Johnson? 
A: I wouldn't think so. I would think that people at the firm typically referred to a human 
resources org chart rather than this document. 

(Hearing-Day 11, 2597:19-24, Nov. 10, 2014) 

• Hasty Testimony 

Q: Ifyou wanted to know who someone's supervisor was, what document would you 
reference? A: I would use the org charts. 

(Hearing-Day 7, 1748:1-3, Nov. 4, 2014) 

188 



• Yancey Testimony 

Q You also looked with Ms. Addleman at a few org charts. Do you recall that? 
A Yes. 

Q And I think you said something along the lines of the org charts are clear. It shows a hard 

line to the supervisor. Does that sound right? 

A Yes. 


(Hearing- Day 7, 1916:20-1917:1, Nov. 4, 2014) 

Could anyone by looking at this org chart tell that Mike Johnson reported to Phil 

Pendergraft? 

A I could. 


(Hearing- Day 7, 1917:23-1917:25, Nov. 4, 2014) 

Q The cover page here [ofExhibit 513] shows an e-mail from Hillary Hinson to Eric Alaniz 

dated June 29th, 2009. Do you see that? 

A Ido. 

Q And if you will go to the PWI page with Phil, Rocky, and Dan at the top. Do you see 

that? 

A Yes, ma'am. 

Q To whom does Mike Johnson report on this page? 

A To Phil Pendergraft. 


(Hearing- Day 7, 1853:7-1853:18, Nov. 4, 2014) 

• Delaney Testimony 

Q: And when you wanted -- if in your work, ifyou need to know who reported to whom, was 
there anything that you referred to? 
A: There were documents that the -- that the company had that gave us information 
about who reported to who, the org -- company org charts. 

(Hearing-Day 5, 1215:11-16, Oct. 31, 2014) 

Q And was Mike Johnson at that time transitioned from the broker-dealer, PFSI, to the PWI 

parent entity? 

A Yes. 

Q And how do you know that? 

A Well, I've certainly seen my fair share of org charts and- but it was common 

knowledge. 

Q Okay. Did you understand that with that transition, that Mr. Yancey and Mr. 

Pendergraft had agreed that Mr. Pendergraft would be the supervisor for Mr. Johnson? 

A Yes. 
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(Hearing- Day 5, 1331:22-1332:7, Oct. 31, 2014) 

Q And I think that you said that the reason that you knew that Mr. Johnson reported 

to Mr. Pendergraft was because of these org charts; is that right? 

A I believe it was that and that it was just widely understood. 


(Hearing- Day 5, 1396:22-1397:1, Oct. 31, 2014) 

• McCain Testimony 

Q In your mind, is this org chart clear? 

A It is. 

Q Is it confusing in any way? 

A Not that I can see, no. 


(Hearing- Day 9, 2194:5-2194:8, Nov. 6, 2014) 

Q Mr. McCain you, discussed this org chart, Exhibit 622, with Ms. Addleman, and I would 

like to again go to the page that showed the PWI structure. 


Q Mr. McCain, do you believe someone just looking at this org chart could tell that Mike 

Johnson reported to Phil Pendergraft? 

A I think anybody within Penson that saw this org chart would see this and understand 

that Mike reports to Phil Pendergraft. 

Q And how would they know that from this org chart? 

A They just know it. 

Q Like water is wet? 

A Yes. Everybody knew that. I cannot make that more clear. That is the way it was. 

Q We could agree that this org chart says that Mr. Johnson reports to Son, correct? 

A I see that -- the parenthetical in Mike's box there. But, again, when you're in Penson, you 

know really what all of that means. 


(Hearing- Day 9, 2209:4-2210:1, Nov. 6, 2014) 

240. PFSI's organizational charts, which were maintained by the Human Resources 
department, show Johnson reporting to Dan Son. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: PFSI' s organizational charts for the relevant period, which 
were maintained by the Human Resources department, show Johnson reporting to 
Dan Son, Phil Pendergraft, and Roger Engemoen with a notation (reporting 
to Son). None show Johnson reporting to Yancey. 

c. 	 Support: 

• 	 See, e.g., Exs. 503, 513, 514, 520, 570 
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• Yancey Testimony 

Q It's an org chart, as you see, dated January 9th, 2009. Do you recognize this? 
A I recognize the cover. 

Q And where do you see Mike Johnson there? 

A I see him in the lower left part of the diagram. 

Q And he was reporting up to -- it looked like he was reporting up to all three people 

there, Dan Son, Rocky Engemoen, and Phil Pendergraft; is that correct? 

A No. 

Q Tell me what's wrong with that. 

A Not a great illustration, perhaps. There was one person of those three at the top who 

was widely recognized as doing the vast, vast majority of the - of the jobs associated with 

those positions, and it was Phil Pendergraft. 


(Hearing- Day 7, 1846:25-1847:19, Nov. 4, 2014) 

Q And to answer my question, it's very simple. Could anyone by looking at this org chart tell 

that Mike Johnson reported to Phil Pendergraft? 

A I could. 

Q Could anyone without intimate knowledge ofPFSI tell that? 

A I don't know. 

Q How could you tell from this org chart that Mike Johnson reported to Phil 

Pendergraft? 

A Because I knew it was reporting to him. 

Q You would agree with me that this org chart says he reports to Mr. Son, correct? 

A I see there's a notation in his box like that. 


(Hearing- Day 7, 1917:22-1918:10, Nov. 4, 2014) 

241. The organizational charts do not clearly show that Johnson was supervised by 
Pendergraft. 

a. 	 Response: Dispute - accuracy of statement; overly broad. 

b. 	 Counterstatement: PFSI's organizational charts for the relevant period, which 
were maintained by the Human Resources department, show Johnson reporting to 
Dan Son, Phil Pendergraft, and Roger Engemoen with a notation (reporting 
to Son). None show Johnson reporting to Yancey. 

c. 	 Support: 

• 	 Yancey Testimony 

Q It's an org chart, as you see, dated January 9th, 2009. Do you recognize this? 
A I reco nize the cover. 

191 



Q And where do you see Mike Johnson there? 

A I see him in the lower left part of the diagram. 

Q And he was reporting up to -- it looked like he was reporting up to all three people 

there, Dan Son, Rocky Engemoen, and Phil Pendergraft; is that correct? 

A No. 

Q TeD me what's wrong with that. 

A Not a great illustration, perhaps. There was one person of those three at the top who 

was widely recognized as doing the vast, vast majority of the -- of the jobs associated with 

those positions, and it was Phil Pendergraft. 


(Hearing- Day 7, 1846:25-1847:19, Nov. 4, 2014) 

Q And to answer my question, it's very simple. Could anyone by looking at this org chart tell 

that Mike Johnson reported to Phil Pendergraft? 

A I could. 

Q Could anyone without intimate know ledge of PFSI tell that? 

A I don't know. 

Q How could you tell from this org chart that Mike Johnson reported to Phil 

Pendergraft? 

A Because I knew it was reporting to him. 

Q You would agree with me that this org chart says he reports to Mr. Son, correct? 

A I see there's a notation in his box like that. 


(Hearing- Day 7, 1917:22-1918:10, Nov. 4, 2014) 

• Delaney Testimony 

Q And was Mike Johnson at that time transitioned from the broker-dealer, PFSI, to the PWI 

parent entity? 

A Yes. 

Q And how do you know that? 

A Well, I've certainly seen my fair share of org charts and -- but it was common 

knowledge. 

Q Okay. Did you understand that with that transition, that Mr. Yancey and Mr. 

Pendergraft had agreed that Mr. Pendergraft would be the supervisor for Mr. Johnson? 

A Yes. 


(Hearing- Day 5, 1331:22-1332:7, Oct. 31, 2014) 

Q And I think that you said that the reason that you knew that Mr. Johnson reported to Mr. 

Pendergraft was because of these org charts; is that right? 

A I believe it was that and that it was just widely understood. 


(Hearing- Day 5, 1396:22-1397:1, Oct. 31, 2014) 
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242. Even after Yancey became CEO ofPFSI, Pendergraft remained very active in PFSI 
issues and interacted with PFSI employees that he did not supervise. 

a. 	 Response: Dispute - accuracy of statement; overly broad. 

b. 	 Counterstatement: Even after Yancey became CEO of PFSI, Pendergraft 
remained active in certain PFSI issues and interacted with PFSI employees. 

c. 	 Support: 

• 	 Pendergraft Testimony 

Q 	 Did you have occasion, while you were in the office at-- in PFSI's office, to interact with 
PFSI staff? 
A Well, Penson had multiple floors in the building. The Penson Worldwide executive 
offices were on one floor, the same floor as Stock Loan and the trading department and 
compliance, and- but the firm's operations, PFSI operations was on a different floor. And 
so I would -- yes, any day I was in the office, I would likely be -- have business on all of the 
floors and walking around visiting with people. 
Q Okay. Mr. Delaney testified that people would frequently come to you for advice and things 

like that; it that a fair characterization? 

A Yes, probably so. 


(Hearing- Day 6, 1596:1-15, Nov. 3, 2014) 

• 	 Delaney Testimony 

Q And it wasn't unusual for all kinds ofpeople to go into Mr. Pendergraft's office for advice; 

isn't that true? 

A I don't know that -- I don't know specific -- I -- I very rarely went into Mr. Pendergraft's 

office. It was generally on invitation. I- I don't know how often others went in to get 

advice from him. 


(Hearing- Day 3, 695:11-696:17, Oct. 29, 2014) 

• Gover Testimony 

A I can provide -- I could say examples probably across a multitude ofmy teams where you 
would get a call from Phil saying, "I want to do this," or "I got an escalation from a customer and 
he said you made this policy change" or-- just very, very hands-on and very active in making 
decisions. 
Q Okay. And how often would he do that? 
A You know, my interactions with him, it would really kind of vary depending on what 
the functions were. But there were times during 2011, 2012 when I had most of the treaswy 
functions where it was an everyday thing. But he was -- you know, he didn't just swoop in 
occasionally. Phil would-- Phil knew the business. 
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I (Hearing- Day 1, 196:10-22, Oct. 27, 2014) 

• Wetzig Testimony 

Q And was Mr. Pendergraft involved in the business during the whole time that you worked at 

Penson? 

A Mr. Pendergraft was always interested in our P&L. 


(Hearing- Day 2, 412:3-412:6, Oct. 28, 2014) 

• De La Sierra Testimony 

Q Were you ever in conversations with Phil Pendergraft? 
A Regarding financing is the about the only conversations I ever had with Phil 

Pendergraft. 

Q I see. Regarding financing. How about -- were you ever copied on e-mails? I think we saw 

some copied on e-mails with Phil Pendergraft. 

A Yes, I was. 

Q Would -- did those involve financing issues? 

A Occasionally, yes. 


(Hearing- Day 2, 334:14-23, Oct. 28, 2014) 

• Yancey Testimony 

Q You also spoke with Ms. Addleman about your observations of Mr. Pendergraft speaking to 

Mr. Johnson when they were both in the office. Do you recall that? 

A Yes. 

Q Was Mr. Pendergraft the only person you-- excuse me. Was Mr. Johnson the only person 

you ever saw Phil Pendergraft talking to? 

A No. 

Q Did he talk to lots ofPFSI employees? 

A Yes. 

Q Did you observe him talking to other PSI employees? 

A From time to time. 

Q And I don't think it's your testimony, but you're not saying that Mr. Pendergraft was the 

supervisor of everyone he talked to, are you? 

A No. 


(Hearing- Day 7, 1919:21-1920:12, Nov. 4, 2014) 

• McCain Testimony 

A I would agree that -- that Phil was actively involved in many areas. If you want to call that 
Philcentric, you can call it Philcentric. But his - when it comes to PFSI, my recollection of 
him bei~g involved was largely focused on Stock Loan and finance., and the rest of his time 
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was on the other operating companies. 

(Hearing- Day 9, 2212:16-2214:24, Nov. 6, 2014) 

243. Pendergraft was involved in the supervision of all aspects ofPFSI. 

a. 	 Response: Dispute- accuracy of statement; overly broad. 

b. 	 Counterstatement: McCain testified that Pendergraft was involved in the 
supervision of all aspects ofall operating companies, not just PFSI. 

c. 	 Support: 

• 	 McCain Testimony 

Q 	 And he was not sending it to you because he was your supervisor; is that fair? 
A That's correct. 

Let me make -- let me make another comment here. 

Q Yes, sir. 

A Phil was not my direct supervisor, but Phil was involved in the supervision ofall aspects of 

the operating company, all operating companies, notjust P FSI, but London, Canada, 

Australia, Nexa. So it wouldn't be unusual at all for him to ask this question ofa senior 

manager, and I would be surprised ifhe didn't. 

Q It wouldn't be unusual for him to ask that question whether he their direct supervisor or not; 

isn't that fair? 

A Yes. 


(Hearing- Day 9, 2219:19-2220:10, Nov. 6, 2014) 


244. Pendergraft gave final approval for bonuses at all PFSI departments, not just the 
Stock Loan department. 

a. 	 Response: Dispute - accuracy of statement; overly broad. 

b. 	 Counterstatement: Generally, copies of all the bonus recommendations would be 
given to Pendergraft for his review and McCain testified that his expectation was 
that Pendergraft gave the final approval. 

c. 	 Support: 

• 	 McCain Testimony 

Q Mr. McCain, you spoke with Ms. Addleman briefly about an e-mail, and I apologize, I don't 
recall the exhibit, but it was about Phil approving bonuses for Stock Lending. Do you recall 
generally that conversation? 
A I do, yes. 
Q Do you recall ifMr. Pendergraft had to approve commissions or bonuses for other PFSI 
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departments, not just Stock Lending? 

A <?enerally, all of the bonus recommendations were, once they were approved by Phil, 

by Bill, and then they would be -- copies would be given to Phil for his review. 

Q And would he be the final approver? 

A I would expect that he would be, yes. 


_{_Hearing- Day 9, 2225:21-2226:10, Nov. 6, 2014) 

245. Pendergraft had personal relationships with PFSI customers and would converse 
with various PFSI and Penson Worldwide employees, including Mike Johnson, with questions 
related to those relationships. 

a. 	 Response: Dispute - accuracy of statement; overly broad. 

b. 	 Counterstatement: Pendergraft had personal relationships with some PFSI 
customers and would converse with various PFSI and Penson Worldwide 
employees, including De La Sierra and Johnson, with questions related to those 
relationships. 

c. 	 Support: 

• 	 Johnson Testimony 

Q And can you describe, did Mr. Pendergraft have personal relationships with lots ofpeople 
on the street? 
A Lots of people on the street, as well as lots of the -- you'll have to remember, before Bill 
Yancey, Phil-- this was his company before he went public, so, therefore, these customers didn't 
care about me or Bill. They go to him; they went to Phil Pendergraft. 

Q All right. And would Phil occasionally come to you to ask you to follow up on 

something for one of these personal relationships that Phil had? 

A Yes. 

Q Did that happen all the time? 

A Yes. 


(Hearing- Day 2, 566:10-567:1, Oct. 28, 2014) 

Q This is from yourself to Phil Pendergraft, dated May 18,2010, and it says, Bob Jersey wants 

to know when and rate on all borrows we do not -- sorry -- we do that cover his short positions. 

And then in the last sentence there, you say, "We only allocate HTB, and he receives that. Let 

me know how to proceed." 

Do you see that? 


Q In what context were you communicating with Mr. Pendergraft in this e-mail? 
A Bob Jersey was a personal relationship with Phil; he went to Rudy De La Sierra asking 
for this information. Rudy came to me; be was uncomfortable giving it out because this is 
corporate P&L stuff. And I went to Phil sayin2, well, this is your 2uy. What do you want 
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to do? 

(Hearing- Day 2, 548:9-549:11, Oct. 28, 2014) 

Q You say in the top e-mail-- you write back, and now you copy Rudy. And you say, "We 

have and they seem not to meet our regulatory criteria." What -- do you know what that 

refers to? 

A Yes. 

Q Can you elaborate? 

A Yes. Those various rules to build a need to borrow, an ETB list. And we were very 

stringent and strict because we tried to follow all regulatory rules. And this customer went 

above us to Phil Pendergraft, because of the relationship of this - they had a big financial 

relationship, Lightspeed and PWI and PFSI. And he's trying to get more items on the list, 

which Rudy would do, but they were yelling at him, so he bumped it to Global for me to 

take care of it. 

Q Okay. So Phil -- and then Phil was then downstreaming it back to you? 

A Yes. 


(Hearing- Day 2, 559:12-560:4, Oct. 28, 2014) 

246. Johnson received approximately 300 e-mails per day when he was Senior Vice 
President for Global Stock Lending. 

a. 	 Response: No dispute, although the Division's statement is redundant of Stip. 
FOF 119 previously stipulated to by all parties and there is no basis for a separate 
or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 119 as set forth below. 

c. 	 Support 

• 	 Stip. FOF 119 

FOF 119. 	 Johnson received approximately 300 e-mails per day when he was PWI Senior 
Vice President for Global Stock Lending. 

(See Order on Stipulations) 

24 7. Pendergraft sent others, including Bart McCain, e-mails on topics including PFSI 
finn financing, revenue, and regulatory issues. 

a. 	 Response: Dispute - overly broad. 
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b. 	 Counterstatement: McCain testified that he corresponded with Pendergraft 
regarding firm financing when McCain served as interim treasurer and interim 
CFO of PWI. Some documents reveal those communications extended to 
revenue and regulatory issues. 

c. 	 Support: 

• 	 McCain Testimony 

A ... And also in 2011, Phil Pendergraft asked me to assume the role as interim treasurer for 
the entity, and my primary responsibilities there were to help fmancing of the firm. 

(Hearing-Day 9, 2161:13-16, Nov. 6, 2014) 

Q You would communicate with Mr. Pendergraft about business issues; is that fair? 

A It is, when it was something that related to the areas that I interacted with him on. 

Q And you would communicate with Mr. Pendergraft about things like fmn financing; is that 

fair? 

A It is. 


(Hearing- Day 9, 2215:18-2215:25, Nov. 6, 2014) 

• Ex. 265 

fnlm 
8enl: Wed 8112fl008 8:32:34 AM 
lmpoataia: HWI 
..... ReneaU 

Guys 

Iwould like to push this call back untl·early tomonow or Friday momlng so lhat 1can participate. Do )10u
think this wll bee bfg dea! ID them? Have we commltled tD lhe l8gUI&tlml that we wm do this today? 
Pl&ue lit IIIJ know asp. 

'Tbanlal 

PhD 

• Ex.266 
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Tom, 
can you and I di8CUII the charge for Blue Sheet requests? And could you have 
someone look Into why MBT's charges are running at the leveJ Steve mentiana below? I 
need to raspond to Phtrs email below and want to fully underatand this charge before 
doing so. 

Thanks. 

Bart 

Sent Thu Nov 1218:44:10 2009 
Subject: blue sheet 

HI Phi~ 

We are getting blUed due to regulatory requeata to pull blue shaeta at 
$25 perrequest. This has caused MBTto get billed about 5-8k per month 
from the88 charges. Thl8 has gone on for 88V818I mordhs. Icertainly 
don't have an Issue with an actual cost of the resoun:e to do this but 
this Ia now becoming really expensive. At thiS rate we can just hlra · 
someone fuU time to only handle the MBT requests for less than we are 
paying now. Would you consider a raductian in this blue sheet charge to 
$5 per raquest? Thanks for your consideration and hope au is well. 

Regarda. 

Steve 

• Ex. 267 
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On Nov 5, 2010, at 11:02 AM, Phil Pendergraft wrote: 

Bart 

Can we get a revenue estimate for BPS for yesterday? 

Thanks 

Phil 

• Ex.268 

Ta: PhDPend ~ 1 ! . 

cc: amy; :, .•·: F 

Fnln: Bart McC8fn 
Sent sat 1112012010 1:24:18 PM 
lmpaltlnel. Nannal 
...... Re: Pinnacle 

Phi. 
lbougbt the caB want welL They tald us ofthe custDmars they laSt which ware 81lrfbUted to aoncems 
amund our ftnancfat&. Igave them the talking polnts ,ou povlded me during lhe MBR and Kevin 
epanded on those (and I ttsought clld an outsiBndlng job). Further, we offered tD visit wfth any oftheir 
custonra that ndled similar cancems. 

AD In all, etey seemed satisfied when lha cal ended. 1'h8lt RM. Ryan Dll, partiOipated fn the caD. 
Att81wald.l asked him to stay close to Pinnacle aftd to keep me up on their temperatwa so that we could 
be proacllvely sensftlvelhelpfuliO them. 

Haw asate trip to Alia. See you next week. 

Bart 

• Ex.269 
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Flaml Phi Penclararaft 
Dati:Tue, 7Dec 
To: BartMQin 
SUbject: 80010117 

Gents 

11ds Is aPenson Rnandllaaount wllh anegative eqully Ofabout 400k....can you toa1c at tlds plale? 

1l8dcs 

• Ex. 270 

From: 
Sent: 
To: 

SubJect: 

Phil, 

We hawtD ntSPOnd to RNRA today on amatter butwant to set yourfeedback befara dolna so. Is there atfma thatworks for 

you, beariDa In m!nd tilItJaM his to leave fat the alrport by 2? He'll be avaflable 1rt ceO antlllds flflht leaves at 4. 


We'nt In t1Mt plaMfnameettna fn tile learningcenterm eltblraiJ my ceO arraspond, and.,, cart you. 

Bart 

248. Pendergraft did not send these e-mails to Bart McCain as McCain's supervisor. 

a. Response: No dispute. 

249. Pendergraft was not Bart McCain's supervisor for purposes ofBart McCain's PFSI 
responsibilities; Yancey was Bart McCain's supervisor for such purposes. 

a. Response: Dispute - overly broad and not supported by cited testimony. 

b. Counterstatement: Yancey was Bart McCain's supervisor. 

c. Support 
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• Yancey Testimony 

Q 	 And who -- I'm not sure ifwe talked about it. Who is Bart McCain? 
A 	 Bart McCain was the Chief Administrative Officer of the firm. 
Q 	 Was he a direct report to you? 
A 	 Yes. 
Q 	 Okay. You didn't delegate the supervision of Mr. McCain to Phil Pendergraft, right? 
A 	 I'm sorry? 
Q 	 You did not delegate supervision ofMr. McCain to Phil Pendergraft; is that right? 
A 	 I did not. 

(Hearing- Day 4, 952:14-952:25, Oct. 30, 2014) 

• McCain Testimony 

Q Let's talk about the supervision structure at Penson Financial. You mentioned you 

reported to Bill Yancey; is that correct? 

A Yes. 


(Hearing- Day 9, 2177:21-2177:24, Nov. 6, 2014) 

250. Johnson communicated with others, including Bart McCain, on topics including 
Stock Loan revenues, firm financing, travel schedule, and expense approval. 

a. 	 Response: Dispute - accuracy of statement; overly broad given cited support. 

b. 	 Counterstatement: Johnson had some communications with senior PFSI and 
PWI executives, including Bart McCain, on topics including Stock Loan 
revenues, firm financing, travel schedule, and expense approval. 

c. 	 Support: 

• 	 Ex.338 
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I 

From: Mike Johnson 
Sent: Thursday, December 02, 2010 11:02 AM 
To: Daniel Son; Rocky Engemoen; Bill Yancey; Bart McCain; Kevin McAleer; Bryce Engel; John Skaln; Oive Trlance; Michael 
Galllan; Phil Pendergraft 
Subject: As of Last Night Oose 

DAILY GLOBAL P&L 
Datla234 
Dallas158 
New York 
London B0/20 
Toronto (USD) 

Total Dally Global P&L 

L____ ~ 
• Ex.271 

M1D 
37,159.87 37,256.25 
9,950.10 9,950.10 

6,298.88 6,298.88 
3,12B.D7 3,12B.D7 
6,754.D7 6,754.07 

63,291.69 63,288.06 

From: Mfke Jchnson 

Data: July 28, 2010 8:59::30 

To: BDI Yal!ll!AV 


I am astlmatlng NYC tD coma In around 2221< for July 

I am estimating the income for Dallas to be 1,135,000 

THanks 

• Ex. 272 
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From: Bart McCain 
Sent: Monday, Octcber 25. 2010 9:45 PM 

To: 

Rnn ftnandng 

• Ex. 273 

---------------------------------------------~------·----------·-----------------·-----

MJ, 

HowmuchofPFSI's capital cloca Loudon use Clchday? 


On Nov 14, 2010. at 8:59AM, MikeJoJmson WIO!c: 

Iknow thatyou have been asked to adjustthe spit with Landon on the bustnas at hand. We currently do 80 percent to 
them and 20 to PFSL Ido not want to chanp It as we are still repa!rlng thJnp and until Isee Itrunning correctly Idon't 
think we lhoufd chanae. 

Thanks 

m 

• Ex.274 
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Sent Monday, October25, 2010 5S PM 
To: 

Cc: •Rudy De La Sferra 

Bart McCain 

Bart, 

May Ihave appraval far aqulckdlnna" under400.00 and four tickets to the Dalla starspme? Our1;qestdent Bank of 
Amerfca II CDI11fna tD visitTD Amlritrade and ther have asked us ta taU them to theStars. The Stirs tfdcets will be 
under75.00 each. (4) total expense of 700.00 

'Thanks 

• Ex.275 

From: 
Seat: 
To: 

BartMcCain 
Wednesday, 
Mike Jolmson 

Subject: Re:Re:RE: 

W"dl do, Mike. Safe travels! 

On Jan 12, 2011, at 8:53 AM, "Mike Jolmson" wrote: 

I am enroute to nyc I can aee avatar tomorrow Ifneeded. Please see rudy to understand 
the ridge Issues and regulatory gutdeDnes we are following. 

M 

251. Bart McCain was not Johnson's supervisor, and none of the e-mail 
communications on topics including Stock Loan revenues, firm financing, travel schedule, 
and expense approval made McCain Johnson's supervisor. 

a. 	 Response: Dispute. The Division's statement consists of impermissible argument 
in violation of the Post-Hearing Order and should be stricken. 

b. 	 Counterstatement: Bart McCain was not Johnson's supervisor. 

c. 	 Suooort: 

• 	 Johnson Testimony 
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Q: Did you tell them that after you were promoted to the PWI position, that the only supervisor 

you had was either Phil Pendergraft or Dan Son? 

A: Yes. 


Q: And (during the relevant time period], did you only have one supervisor, and was that 

either Mr. Phil Pendergraft or Mr. Dan Son? 

A: Yes. 

(Hearing- Day 2, 537:15-18, 537:25-538:3, Oct. 28, 2014) 


252. If Yancey personally communicated with regulators about information within his 
knowledge, he was confident that it was accurate. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Yancey testified that when he personally communicated with 
regulators about information within his knowledge, he was confident that it was 
accurate. 

c. 	 Support: 

• 	 Yancey Testimony 

Q And Mr. Yancey, if you personally were communicating with regulators, you would strive 

to be accurate; isn't that fair? 

A Yes. 

Q And you would strive to be honest? 

A Sure. 

Q In your time as CEO of Penson, do you believe you were honest in your communications 

with regulators? 

A Yes, sir. 

Q Do you believe you were accurate in your communications with regulators? 

A To the extent ofmy knowledge. 

Q All right. If you knew something and you told it to regulators, it was something within 

your knowledge, you were confident it was accurate? 

A Yes, sir. 


(Hearing- Day 3, 881:20-882:10, Oct. 29, 2014) 


253. In March 2011, Yancey personally signed PFSI's 2011 CEO Certification. Attached 
to that certification was the annual summary report, prepared by the Compliance department. 
Yancey knew this was an important report that was going to regulators, and he reviewed it before 
signing the certification. 

a. 	 Response: No dispute. 
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254. Bart McCain believed the 2011 annual summary report was accurate. 

a. 	 Response: No dispute. 

255. In the report attached to the 2011 CEO Certification, Johnson is listed as the 
supervisor ofPFSI's Stock Loan department, and is described as being part of the "senior 
directors team" that meets weekly to report to Yancey. 

a. 	 Response: No dispute. 

256. PFSI 's Written Supervisory Procedures ("WSPs") were an important document, and 
a source of information for PFSI' s regulators. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Yancey agreed that PFSI's Written Supervisory Procedures 
("WSPs") were an important document, and a source of information for PFSI' s 
regulators. 

c. 	 Support: 

• 	 Yancey Testimony 

Q Would you also agree that WSPs were a source of information for regulators about Penson's 

processes? 

A Yes, sir. 


(Hearing- Day 3, 886:11-886:13, Oct. 29, 2014) 

Q They were an important document? 
A Theywere. 

(Hearing- Day 3, 886:17-886:18, Oct. 29, 2014) 

257. It was important to Yancey that PFSI's WSPs be as accurate as possible. 

a. 	 Response: No dispute. 

258. PFSI's WSPs contained a section designating supervisors. That section was at the 
very front of the WSPs. The section of the WSPs designating supervisors referenced and 
incorporated PFSI 's supervisory matrix. 

a. 	 Response: No dispute. 
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259. PFSI's WSPs did not incorporate any org chart. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Poppalardo, an expert witness, agreed that, of the WSPs 
she reviewed, PFSI's WSPs did not incorporate any org chart. Notwithstanding 
Poppalardo's testimony, the WSPs do in fact reference the org chart for 
reporting purposes. 

c. 	 Support: 

• 	 Ex. 188, at 180 (directing team members to the organizational chart to determine 
reporting chain for senior management) 

The team member receiving the Initial Information or contact shall report directly to their department manager 
as soon as possible, but no later than the same day the specific Information concerning the account holder's 
Identity. If for some reason the manager Is not available, the team member should proceed up the departmenta 
organization chart to the next Senior Manager. The team member's only responsibility Is the timely, accurate 

• 	 Poppalardo Testimony 

Q And it sounds to me like you have looked at a lot ofWSPs for PFSI; is that right? 

A Yes. 

Q Or did you only look at one set? 

A No, actually, I-- you know, in making an assessment of their supervisory system, I felt 

compelled to review most of them. 

Q Okay. And at least as far as the exhibits that have been offered by Mr. Yancey, no WSP 

incorporates an org chart; isn't that true? 

A That's true. 


(Hearing- Day 8, 2028:16-2029:1, Nov. 5, 2014) 


260. The purpose of PFSI 's supervisory matrix was to identify the supervisor for each of 
PFSI's registered employees. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Miller testified that PFSI's supervisory matrix was 
maintained in order to keep track of the identified supervisor for each of 
PFSI's registered employees. 

c. 	 Support: 

• 	 Miller Testimony 

How did that relate to your job ofkeeping the matrix document up-to-date, if at all? 
An ime a new em lo ee would come on or an ime someone would obtain a new license, I 
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would try to update that document so that it identified the person that was managing them and, 

you know, sort of-

Q And we talked about it briefly in the beginning. This document, this registered 

representative supervisory matrix, you -- that's a document you know? A Yes, sir. 

Q It's a document that you kept? 

A Uh-huh. Yes. 

Q Tell us what -- why you kept it and what it was used for within Penson. 

A We're required to designate a supervisor and identify that supervisor for each of our 

registered employees. So we maintain that matrix in order to try to keep track of that. 


(Hearing- Day 11,2589:5-2590:11, Nov. 10, 2014) 


261. PFSI's supervisory matrix listed employees under various executives. 

a. 	 Response: Dispute- accuracy of statement. 

b. 	 Counterstatement: PFSI's supervisory matrix listed employees under various 
other employees. 

• 	 E.g., Ex. 177 (not limited to executives) 

262. For the time period relevant to this case, Johnson was always listed under Yancey in 
PFSI's supervisory matrix. 

a. 	 Response: Dispute - accuracy of statement. Division's statement is also 
redundant of Stip. FOF 3 7 previously stipulated to by all the parties. There is no 
basis for a separate or additional finding of fact. 

b. 	 Counterstatement: Stip. FOF 37 as set forth below. 

c. 	 Support: 

FOF 37. 	 From 2009 to 2011, the Registered Representative Supervisory Matrix listed Bill 
Yancey under the column titled Regulatory Supervisor with regard to Michael 
Johnson. 

(See Order on Stipulations) 

263. For the time period relevant to this case, Johnson was never listed under 
Pendergraft in PFSI's supervisory matrix. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Johnson was not separately listed under Pendergraft in the 
PFSI supervisory matrices admitted into evidence. 
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264. PFSI's supervisory matrix contained a column for an employee's "Regulatory 
Supervisor" and his or her "Pi Org Chart Supervisor." 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: PFSI 's supervisory matrix contained a column titled 
"Regulatory Supervisor" and "Pi Org Chart Supervisor." 

c. 	 Support: 

• 	 E.g., Ex. 177 

265. The "Regulatory Supervisor" was PFSI's assignment of supervisors for purposes of 
NASD Rule 3010, which requires a frrm to provide for the assignment of each registered person 
to an appropriately registered representative(s) and/or principal(s) who "shall be responsible for 
supervising that person's activities." (Poppalardo; Miller; Rule 3010(a)(5)). 

a. 	 Response: Dispute- Evidence cited by Division does not support the statement. 

b. 	 Counterstatement: Miller testified that she believed that the "regulatory 
supervisor" column "dealt with" NASD Rule 3010. 

c. 	 Support: 

• Miller Testimony 

Q Then what did the Regulatory Supervisor column mean, in your words? 

A That would be the person that was responsible for regulatory supervision of that individual. 


(Hearing- Day 11,2591:9-2591:13, Nov. 10, 2014) 


And the Regulatory Supervisor column was the column that dealt with the NASD Rule 

3010 supervisor, right? 

A Correct. 


(Hearing- Day 11, 2607:3-2607:6, Nov. 10, 2014) 

• Poppalardo Testimony 

Q You talked a little about NASD Rule 3010(a)(5), and I believe that you said FINRA requires 

the assignments of each registered person to an appropriately registered principal who shall be 

responsible for supervising that person's conduct. 

A Right. 


(Hearing- Day 8, 2008:17-2008:22, Nov. 5, 2014) 
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• Hasty Testimony 

Q I want to direct your attention to two columns, one -- I guess the fourth and fifth column. PI 

org chart and regulatory supervisor. Do you know what those columns mean or what those terms 

mean? 

A I didn't author this document, and I didn't update it. But typically these particular columns, 

in a typical scenario, these would be designed to delineate who was responsible for supervising 

somebody with certain types of licenses. 


(Hearing- Day 7, 1748:16-1748:25, Nov. 4, 2014) 


266. The purpose of Rule 3010(a)(5) is to protect investors. 

a. 	 Response: Dispute- accuracy of statement. 

b. 	 Counterstatement: Poppalardo testified that one purpose ofRule 3010(a)(5) is 
the protection of investors. 

c. 	 Support: 

• 	 Pappalardo Testimony 

Q And so you said firms are -- are subject to thousands of regulations. Again, why is that? 

Why are firms subject to all those regulations? 

A It's -- there's a variety ofvery complex products that are offered, and there's a lot of services 

that are offered, and there's just a lot of regulation needed around that to make sure that those 

products are appropriate, they're offered in a way that the investor understands what they're 

buying, and it's just -- it's a very complex industry. 

Q And at the end of the day, the purpose of every single one of those regulations is to protect 

investors; is that right? 

A Correct. 


(Hearing- Day 8, 2006:12-2006:25, Nov. 5, 2014) 

• Paz Testimony 

Q Would you agree with me that regulations are important for broker-dealers? 

A Very much so. 

Q Why? 

A The regulations are put in place to promote fair and efficient markets, to protect investors 

and to promote capital market. 


(Hearing- Day 8, 2102:1-7, Nov. 5, 2014) 

267. The "Regulatory Supervisor" column identified a person's supervisor from a 
compliance standpoint. 
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a. 	 Resoonse: Dispute - accuracy of statement. 

b. 	 Counterstatement: Gardner testified that she assumed that the "Regulatory 
Supervisor" column identified a person's supervisor from a compliance 
standpoint. 

c. 	 Support: 

• 	 Gardner Testimony 

Q The -- looking at the columns that -- that you just discussed with Ms. Atkinson, do you see a 

column that says "regulatory supervisor"? 

A Yes. 

Q Do you have any idea what that column means? 

A I don't know the definition of it. I would assume that it's from a compliance standpoint 

who the supervisor is. 


(Hearing- Day 4, 1162:24-1163:6, Oct. 30, 2014) 

268. The "Pi Org Chart Supervisor" designated a person's "boss" from a Human 
Resources perspective. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Miller believed that the "Pi Org Chart Supervisor" column 
designated a person's "boss." 

c. 	 Support: 

• 	 Miller Testimony 

Q And when you say it had a column for who their direct supervisor was, what does that 

mean? 

A The person that they reported to day in and day out. 

Q Is that the same as that person's boss? 

A Yes. 

Q Who -- between those two columns, who's the person that would direct the activities of the 

subordinate? 

A It would be the Pi manager. 


(Hearing- Day 11,2590:24-2591:8, Nov. 10, 2014) 

269. For the time period relevant to this case, Yancey was always listed as Johnson's 
Regulatory Supervisor in PFSI 's supervisory matrix. 
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a. 	 Response: Dispute. Division' s statement is redundant of Stip. FOF 37 previously 
stipulated to by a ll parties. There is no basis for a separate o r additiona l finding of 
fact. 

b. 	 Counterstatement: Stip. FOF 37 as set forth below. 

c. 	 Support 

• 	 Stip. FOF 37 

FOF 37. 	 From 2009 to 2011 , the Registered Representative Supervis01y Ma tTix listed Bill 
Yancey under the column titl ed Regulatory Supervisor with regard to Michael 
Johnson. 

(See Order on Stipulations) 

270. From May 20 I0 forward, Yancey was also I is ted as Johnson' s Pi Org Chart 
supervi so r in PFS I's supervisory matri x. 

a. Response: Dispute - overbroad . Ev idence contravenes Division's statement. 

b. Counterstatement: In the matrices admitted into evidence, circulated beginning in 
May 20 I 0, Yancey was li sted as Johnson ' s Pi Org Chart superv isor. The 
organizational charts for the same period do not reflect Yancey as Johnson's 
supervisor. 

c. Suppo1t: 

• Ex. 588 (March 201 0) 

I 
C.~ Gtlmcre 
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Co-founder 
Rogo r J. Engemoen , Jr. Co-Founder 
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Executive Vice President 

... -  -
I '"'""' v~...,.,s I

[1Ut.tl't• eo."r• •bOolf 
Anhllnt ~•l•Y 

I I I I I 
S.nl:r~l~=dent 0\ns Hi!hrrc~r Bo:> IAcBey Kt.vtn l.lc:Aieef 

~nlor Yke PrHid"t Global Stock Lending PrMid•nt and CEO 
~ Bdl YO'I<Of 

President S.nk>f VIc• Pr•sktent 
EJI.cutlv• VIce 

Glob.:~I Enterprise Rkk 
IR";::,u~ """' PFSI Penson OHCo Risk M:.nogt ment PIHIMnt 

Chlttf Financial Otflc._ 

.... 
I • • II. L -

I_ Dcn>\eongon.., SNnNatay I Brr"'EI'IQ<f I ~ S~R·-1 I~ ~ "-tl6{Ko1Jow 1 Ra,Carli 
SenSor Vice ttrnldent Senior Vtea Prnldant Eucutln Vtc. Eucutb·• Vfc• Enc:uttv• Vk • Ctob,l Treosur., 

Sotlu Solos Prestdtnt 
,.,., ldent .-rnkl•n1 

(Rop><11'9 t> Son)Str0311eolc Or1elopmtnt General Counul 

' ~ ~ I. • 

• 	 Ex. 503 (Jan. 20II ) 
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,-- ·- ·- ·- ·- ·- ·- ·- ·- ·- · 
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I 

Co-Founder I 
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• Ex. 503 (June 2011) 
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~ · - · - · - · - · · - · - · - · -· ~ 

'~ ~ ~ - ... 
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• ' - · · · ·, 
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1 Non-Executive Vice 1 
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~- - · - - -~~~5~~~-- - -·_i 
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Phrl Pende rgrall 

Co-Founder 


C hief Execu tive Office r 

Executive V ice President 
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Pr@sident 
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S&an Malloy 
Senior Vice President 

Sales 

Corl Gilmore 
Senior VIc~ President 
Globill Enterprise Risk 

Bill Yanc<~y 
Pr@Sid@ nt and CEO 

PFSI 

I 

I 
Kevi n McAleer 

Executive Vice 


Pres ident 

Chk!f Flnanclol Ofllcer 


Jo hn Streich 
President 1 -

Penson Fu1ure s 

271 . PFSI 's supervi sory matrix d id not remain static, but rather was updated frequently. 

a. 

b. 

Response : Dispute- testimo ny co ntravenes the Div isio n' s state ment. 

Counterstatement: Miller test ified that she didn ' t g ive the supervisory m atri x 
" much thoug ht;" th at it " wasn' t a big part" of her job; and th at s he "didn ' t look at 
it that often." 
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c. 	 Support: 

• 	 Miller Testimony 

Q 	 But just to be clear, you knew that Bill Yancey was not the regulatory supervisor? 

A I know that Bill Yancey was not Mike Johnson's regulatory supervisor. I don't know that I 
gave it any thought with regard to this document. It just wasn't a big part of my job. I didn't 
look at it that often. 

(Hearing-Day 11,2597:12-18, Nov. 10, 2014) 

272. Kim Miller was the compliance department employee charged with maintaining the 
supervisory matrix. 

a. 	 Response: No dispute. 

273. Miller attempted to make the matrix as accurate as possible, and relied on business 
unit leaders to advise them if the matrix was incorrect or needed revisions. (Miller, exhibits) 

a. 	 Response: Dispute - accuracy of statement; unclear as stated. 

b. 	 Counterstatement: Miller testified that she would update the supervisory 
matrix to the best of her ability to ensure it was accurate, and she relied on the 
input of the business units when updating the document. 

c. 	 Support: 

• 	 Miller Testimony 

Q And as a general matter, Ms. Miller, when you would update the supervisory matrix, 

you would do your best to make sure it was accurate; is that fair? 

A Yes. Obviously, I wanted to be accurate, but I would typically update it because a new 

employee was hired, and I would add someone or remove someone if they returned. I didn't 

redo the entire fmn each month. 

Q That's fair. Let me ask you this: Ifyou had noticed an error on the matrix, you would have 

tried to correct it, right? 

A Yes, ofcourse. 

Q And one of the things you would do when updating it is that you would go to business 

units and ask for their input on whether certain persons reported - or where a certain 

person reported in their business unit; is that fair? 

A Yes. 


(Hearing- Day 11,2609:18-2610:10, Nov. 10, 2014) 

• 	 Ex.277 
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To: Brian Gove 
From: Kimberly Miller 
Sent Wed 4/14/201 0 11 :23:06 AM 
Importance: Normal 
Subject RE: Series 27 

OK, 1 will change it to list you as his Regulatory Supervisor 

From: Brian Gover 
Sent: Wednesday, Apri114, 2010 11:20 AM 
To: Kimberly Miller; Gary Wiedman 
Subject: RE: Series 27 

Correct except that Gary continues to report to me. 
Clay continues to report to me as well. 
Thanks 

Pram: Kimberly Miller 
Senb Wednesday, Aprll14, 2010 9:43AM 
To: Brfan Gover; Gary Wiedman 
SUbjecb Series 27 

As a result of this promotion and since Gary has not passed his 24, the rqulatcfy supervisory matrix now 
reads as foDows. Let me know ASAP If this needs to be ct.naed In any way. 

Thank you, 

274. If an executive alerted Miller that the supervisory matrix was incorrect, she would 
correct the document. 

a. 	 Response: No dispute. 

275. At some point, Miller was instructed to move Johnson from underneath 
Pendergraft to underneath Yancey, and to add Yancey as Johnson's regulatory supervisor. 

a. 	 Response: Dispute - accuracy of statement. The cited testimony does not support 
the Division's statement. 
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b. 	 Counterstatement: At some point, Miller was instructed to move people, 
including Johnson, from underneath Pendergraft to underneath Yancey. 

c. 	 Support: 

• 	 Miller Testimony 

Q Do you recall at some point changing this matrix to put Bill's name in as regulatory 

supervisor for Mike Johnson? 

A Yes, sir. 

Q Why did you do that? 

A I was directed at some point to move people from underneath Phil onto Bill. 

Q And who directed you to do that? 

A I don't recall who directed me to do it. 

Q When were you directed to do that? 

A It would have been prior to the Ridge conversion, but I don't recall the date. 

Q Do you -- Ms. Miller, do you know why you were directed to do that? 

A I do not. 

Q Do you recall asking any questions at the time you were directed to do that? 

A Not that I recall. I don't remember the conversation. I remember doing it. I just -- I don't 

know what they had going on from a corporate standpoint, that they would have asked me to, 

but I just -- I didn't question them. 


(Hearing- Day 11,2594:22-2595:18, Nov. 10, 2014) 

276. Miller presumed that Yancey was aware that she had been instructed to list 
Yancey as Johnson's regulatory supervisor. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Miller testified that she assumed that whoever directed her to 
move Johnson from Pendergraft to Yancey would have relayed that information 
to Yancey. 

c. 	 Support: 

• 	 Miller Testimony 

Q By the way, did you -- do you have any recollection of ever telling Mr. Yancey that 
someone had instructed you to put his name and not Phil Pendergraft's name in the regulatory 
supervisor -
A I didn't- 
Q -- column for Mike Johnson? 
A I didn't relay that to Bill. I assumed that whoever was directing me would have had 
that conversation. 

(Hearing- Da_y 11, 2599:2-2599:11, Nov. 10, 2014) 
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277. Miller provided the matrix to Yancey on more than one occasion. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Miller testified that she thinks that she provided the matrix to 
Yancey a couple of times. 

c. 	 Support: 

• 	 Miller Testimony 

Q Is this a document that you routinely provided to him? 

A I think I'd given it to him a couple of times. I don't know about routinely. 


(Hearing- Day 11,2591:25-2592:3, Nov. 10, 2014) 

278. In February 2009, Yancey received a copy of the supervisory matrix from Miller 
that specifically updated the Stock Loan supervisory structure. Yancey was asked to review the 
supervisory matrix to alert Miller to any additional changes needed. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: In February 2009, Miller sent Yancey, and others, a copy of 
the supervisory matrix that updated the Stock Loan supervisory structure. Yancey 
was asked to let Miller know if she needed to make additional changes. 

c. 	 Support: 

• 	 Ex. 177 at p.1 

sent Thur 2126/2009 12:43:02 PM 
Importance: Normal 
SUbject Supervisory Structure Update 

Registered Representafi'\'e Supervisory Matrix.xls 


--------------- -----------------·'----------------- ---~ 
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Mike Johnson passed his Series 24 exam this morning. I have updated the supervisory structure to move 
the stock loan employees from Bill to Mike. A copy of the amended structure is attached. Please let me 
know if you feel I need to make additional changes before posting. 

279. Yancey had a chance to read and review the matrix. 

a. 	 Response: No dispute. 

280. It was Yancey's practice to read e-mails from compliance department employees. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: It was Yancey's practice to read e-mails from compliance 
department employees as often as he could. 

c. 	 Support: 

• 	 Yancey Testimony 

Q And it was your practice, I would assume, to read e-mails that Compliance was sending you 

and asking for input, right? 

A As often as I could. 


(Hearing- Day 4, 958:23-959:1, Oct. 30, 2014) 

281. Delaney expected that Yancey would review documents sent to him by the 
Compliance department for his review. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Delaney testified that, as a general matter, he expected that 
senior officers would review documents sent by the Compliance department for 
their review. 

c. 	 Support: 

• 	 Delaney Testimony 

Q 	 When your Compliance Officer sends things to senior officers for their review, did you 

expect that they would review them? 

A As a general matter, yes. That's always going to be facts and circumstances 

dependent. 

Q But as a general matter, you would expect that? 

A As a general matter. 
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I (Hearing- Day 3, 667:16-667:22, Oct. 29, 2014) 

282. Yancey specificaUy responded to Miller and thanked her for providing the matrix. 

a. 	 Response: Dispute - accuracy of statement; overly broad. 

b. 	 Counterstatement: Yancey responded "thanks" to an email sent by Miller 

attaching the matrix. 


c. 	 Support: 

• 	 Ex.263 

BDIYancey 
TIU212812G0812:43:23 PM

-IRIt..rm-......... ...: HWI 

8ubjiCt RE: Suparvllory 8ttuctura Update 

Kim 

I - . 
I ftAftlt'C 

i 

Bill 

283. The February 2009 supervisory matrix listed Johnson under Yancey, and listed 
Yancey as Johnson's regulatory supervisor. Johnson was not listed under Pendergraft. 

a. 	 Response: Dispute - accuracy of statement. 
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b. Counterstatement: The supervisory matrix circulated in February 20091isted 
Johnson under Yancey, and listed Yancey in the column titled "regulatory 
supervisor" and Pendergraft in the column titled "Pi Org Chart" supervisor. 

c. 	 Support: 

• 	 Ex. 177 

Vance:··········Tom 
From: Kimberly Miller 
Sent Thur 2126/2009 12:43:02 PM 
Importance: Normal 
Subject Supervisory Structure Update 
Regist~r.~~LBepresentative Supervisory Matrix.:xls 

POillonUS 
~m~cnUS 

PenscnUS 
Penacn us 
P.mcnUS 
Pe11:1cnUS 
PenscnUS 
Penson US 
Ponaonus 
P~~naonUS 

PI Dill Chart RogulaiDry SUpontloor 

Registered Representatives Supervisory Mabix 

284. IfYancey had instructed Miller to move Johnson under Pendergraft, she would 
have done so. Yancey did not do so. 

a. 	 Response: Dispute - accuracy of statement; overly broad. 

b. 	 Counterstatement: Miller testified that ifYancey had instructed Miller to move 
Johnson under Pendergraft, she would have done so. Miller did not recall 
Yancey directing her to do so. 

c. 	 Support: 

• 	 Miller Testimony 

Q Now, if Mr. Yancey had responded to you and said, Ms. Miller, there's an error on the 

document, please move Mike Johnson under Phil Pendergraft, you would have done that? 

A Yes, I would. 

Q If Mr. Yancey had responded to you and said, Ms. Miller, there's an error on the document, 
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I should not be listed as Mike Johnson's regulatory supervisor, you would have made that 

change, right? 

A Yes. 

Q And you don't recall Mr. Yancey ever saying that to you, do you? 

A I don't recall that he did, no. 


(Hearing- Day 11, 2614:21-2615:8, Nov. 10, 2014) 

285. In May 2010, Yancey again received a copy of the supervisory matrix from Miller. 
Yancey was asked to review the matrix for accuracy. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: In May 2010, Miller circulated a copy of the supervisory 
matrix to Yancey and others. Yancey was asked to review the matrix for 
accuracy. 

c. 	 Support: 

• 	 Ex. 196 at p.2 
-~-------

From: Kimberly Miller 

Sent: Wednesday, May 26, 2010 8:58AM 

To: Bill Yancey; Bart McCain; John Kenny; Andy Konchan 

Subject: Supervisory Matrix 


1have revised the Supervisory Matrix to include Andy Konchan. Please review for accuracy, as we are not 
always aware of changes made in the Operational areas. 

Thank you, 

~ 
~ 

· ·· · logo-for-sfgnature-2 

286. After a PFSI executive altered Miller that she had attached the prior year's 
supervisory matrix, Miller re-sent an updated version, again to Yancey. 

a. 	 Response: Dispute- accuracy of statement; unclear as stated. 

b. 	 Counterstatement: After a PFSI executive informed Miller that he did not see a 
certain employee on the matrix and attached a list of changes, Miller circulated a 
2010 updated version to a group of executives, including Yancey. 
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c. Support: 

• Ex. 196 at 1 

To: John Kenn-
Cc: Bill Yancey Bart 
From: Kimberly Miller 
Sent Wed 5/26/2010 5:49:50 PM 
Importance: Normal 
Subject: RE: Supervisory Matrix 
Registered Representative Suoervisory Matrix 5-201 O.pdf 

Isent the 09 chart this morning ...my apologies. This is the updated chart... 

I will compare w/what you provided already to make sure those changes are made... 

~ 
~ 
., · ···· · · · ·logo-for-slgnature-2 

Building the Best aearlrtg and fx~ut/on ~111/~s Firm in the World 
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From: John Kenny 
Sent: Wednesday, May 26, 2010 5:40 PM 
To: Kl mberly Miller; Bill Yancey; Bart McCain; Andy Konchan 
Subject: RE: Supervisory Matrix 

Ki m, 

I do not ~ee Andy on t he atta cned cha rt and hnve att ached a list o l changes. Please let me know if you have any 
qu es t io ns 

~ 
PENSON 

Pt m o n Flna ncJa l Service,, Inc. 

Division' s Exhlbl 

196 

A.P. No. 3-15873 

287. The May 2010 supervi sory matri x listed Jolmso n under Yancey, and listed Yancey 
as Johnson ' s regulatory supervisor. Johnson was not listed under Pend ergraft. 

a. 	 Response: Dispute- accuracy of statement. 

b. 	 Counterstatement: A supervisory matrix circul ated in May 20 I 0 listed Johnson 
unde r Yancey, and listed Ya ncey in the co lumn titl ed " regu lato ry supervi sor'' and 
Pendergraft in the column titl ed '· Pi Org Char1" supervisor. An org chart from 
May 2010 does not show Yancey as Johnson's supervisor, and Kim Miller 
testified that the supervisory matrix was wrong. 

c. 	 Support: 

• 	 Ex. 196 p. 3 
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• Miller Testimony 

Q ••• After Michael Johnson became a PWI employee, to your knowledge was Bill Yancey 

ever Mike Johnson's Pi org chart supervisor? 

A No, not that I'm aware of. 

Q And was he ever his regulatory supervisor? 
A Not that I'm aware of. 

Q So if I showed you 20 or 50 or I 00 supervisory matrix documents like this, each with the 

same entries for Mike Johnson, would it change your view as to who was the Pi org chart and 

regulatory supervisor for Michael Johnson? 

A No, sir. 


(Hearing- Day 11,2602:20-2603:6, Nov. 10, 2014). 

Q But just to be clear, you knew that Bill Yancey was not the regulatory supervisor? 

A I know that Bill Yancey was not Mike Johnson's regulatory supervisor. I don't know 

that I gave it any thought with regard to this document. It just wasn't a big part of my job. I 

dido't look at it that often. 


(Hearing- Day 11, 2598:12-18, Nov. 10, 20 14) 

Q And then do you see where it says Pi Org Chart, Phil Pendergraft under-- for Mike Johnson? 
A Yes, sir. 
Q Is that accurate? 
A Yes, I believe that to be accurate. 
Q And do you see where it says Regulatory Supervisor, Bill Yancey? 
A Yes. 
Q Is that accurate? 
A I do not believe that's accurate. 

Q Why don't you believe that's accurate? 

A Mr. Pendergraft holds a 24. So the regulatory supervision piece would not have transferred 

to Bill. It would have remained Phil. . 


(Hearing- Day 11,2594:8-21, Nov. 10, 2014) 

Q But how clear are you, in your mind, that it's not correct? 

A Very clear. There's a couple ofpeople on here that are -- I know to be Penson Worldwide 

employees that did report directly to Phil, and that Phil was their direct manager as well as their 

regulatory supervisor. 


(Hearing-Day 11,2595:19-25, Nov. 10,2014) 

Q Do you think, based on your personal experience at Penson, that it's appropriate that Bill 
Yancey's name be in the Pi Org Chart column? 
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A No. It still states that Mike is a Penson Worldwide employee, which is where Phil's --Phil's 

company, but it's in Worldwide, and so he should be under Phil. 

Q Do you think that the document is wrong when it lists Bill Yancey as the Pi org chart 

and the regulatory supervisor for Michael Johnson? 

A In both columns, yes. 


(Hearing- Day 11,2601:25-2602:7, Nov. 10, 2014). 

Q If you had been asked by Mr. Warner in either of your prior two testimonies about 

who 

supervised Mike Johnson, what would you have told him? 

A He reported to Phil Pendergraft. 

Q And why do you say that? 

A Because he reported to Phil Pendergraft. He was a Worldwide employee, and Penson 

Worldwide employees typically reported to Phil Pendergraft. 

Q Is there any other basis that you have for that statement? 

A I mean, other than seeing him with Phil, that's, you know --not really, just knowing that he 

worked for Phil. 

Q And is that still your belief today? 

A Yes, sir. 

Q Let's talk for a minute about the Stock Loan Department and Mike Johnson and supervision. 

And let me just ask you: Do you have any -- I'll tell you, this case -- part of this case is about 

who supervised Mike Johnson. 

A Okay. 

Q Is there any doubt in your mind about who supervised Mike Johnson? 


A No, sir. 

Q Sorry, your answer was? 

A No. No, there's no doubt. 

Q Is there any capacity that you can think of in which Phil Pendergraft wasn't Mike 

Johnson's 

supervisor? 

A No, sir. 


(Hearing- Day 11, 2585:9-2586:17, Nov. 10, 2014) 

Q During the time that you were there on the desk, did you see Mike Johnson and Phil 

Pendergraft interact? 

A Yes. 

Q Regularly? 

A Yes. 

Q Frequently? 

A Yes, daily. 

Q What do you mean, daily? This is something you would physically see? 

A Yes. He would come into the -- into the space in the mornings. 
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Q He, Phil? 

A Phil Pendergraft, yes, would come into the space in the morning to talk to Mike or Rudy, 

Brian, the managers in that department. 

Q And what kinds of things, if you ever heard, would they -- do you understand they talked 

about? 

A I am -- I'm not sure that I could recall any ofthe specific conversations. 


Q Do you have any sense for the nature of their conversation? 

A I mean, business, not personal, but I don't know what they discussed. 

Q Did you ever see Mr. Pendergraft instructing Mike Johnson? 

A Yes. 

Q What do you mean by that? Like what did you see or what did you hear? 

A Him giving him directives, that kind of thing. 


(Hearing- Day II, 2579:11-2580:22, Nov. 10, 20I4) 

Q And so we'lliook at Mike Johnson in a second, but start, for example, with this fellow Peter 
Wind. Do you see him? 
A Yes, sir. 
Q And do you see under Pi or Pi Org Chart and Regulatory Supervisor it says Phil Pendergraft 
and Bill Yancey? 
A Yes, sir. 
Q And is that accurate, in your recollection? 
A No. I believe that Phil was Peter's primary manager and supervisor. 
Q What about Sean Malloy? It says Bill and Bill. 
A I would say the same for Peter and Shawn. They were both Penson Worldwide employees. 
Q But are you saying that should be Phil and Phil? 
A Yes, sir. 
Q Is that a mistake? 
A I believe so, yes. 
Q Now, what about under Mike Johnson, do you see that it says Penson U.S.? 
A Yes. 
Q Did you say earlier you knew him to be a Penson Worldwide employee? 
A Yes, he was. 
Q Is that a mistake? 
A Yes. I would say that that would be an error. 

(Hearing- Day 11,2593:4-2594:7, Nov. IO, 20I4) 

Q Mr. Pendergraft testified in this trial. Okay? And he testified that he had a role in 

supervising Mike Johnson, even with respect to PFSI issues, for everything except regulatory 

and compliance duties. Does that surprise you that he said that? 

A I wouldn't think that that would be accurate. 


(Hearing- Day I1, 2598:6-I3, Nov. IO, 20I4) 
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• Ex. 570 (Organizational Chait of May 5, 2010) 
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288. The May 20 I0 supervisory matrix had been updated to amend Johnson' s title to 
Senior Vice President, and his employer to Penson Worldwide. It also continued to designate 
Yancey as Johnson's regulatory supervisor. 

a. Response: Di!)pute- accuracy of statement. 

b. Counterstatement: A supervisory matrix circulated in May 2010 reflected 
Johnson's title as Seni or Vice President and his employer as Penson Worldwide. 
Yancey was listed in the column tit led "regulatory supervisor" and Pendergraft 
was li sted in the column titled " Pi Org Chait" supervisor. An org chart from 
May 2010 does not show Yancey as Johnson 's supervisor, a nd K im M iller 
testified that the supervisory matrix was wrong. 

c. Support: 

• Ex. 196 p. 3 
tou tlon _,...., "01'1~ """'I!:.., SQPtniWM" .

""'"''"' 
s.a ~ n .u unn t.ll u.e s.ts u• u1 s.11J11 s.n s.<D S.\\ " 1 ''\/U 

" SI S U ' )1J ,., 

""""0... 
GIUPI<Ih 

""""""ncm.u Dtiartt:t 
kiM ( t M'f .............. 
~,, .. ,, 
;,_y"""' ""' 
l r'Mitel 

~~-:r-~~~,~------~ 
~us ......, ,.cr\. ,_Yt.~<~ t ~~b~M 

"""""' 011\u, Trul Lo!t"C"ut~·C'o'F' CAO 

"""""' D.l&n,h.Yl t.acc:".uc1. ~w-. ceo 

"""'""' Dd.u ., f fl'..ll lutw.,..,.. ~'If' COO 

h f(VU IIIP\ • \ 'o'l', )f(.II"C,.. lMe.,. 

M Siuiror\4Sf'rvott l • Vf 

,.......,w, tl.s.!.tl. IK.M 

·~"' D.t...., '"'oM ,.._.us O.,J..,, lf•• F..w..-...., ~.w ~...·• .......... ~t..... ~iMor..a-o t.lt~N 

SfM Ziulle 
tlrf'UI!vf'f 

l lliV1n:C'j' 

l i VJ MtY 
IJIVan:trf 

' "' P.ndtf1''.1fi 
an~fT 

~.« z:-, ..,....,,,,.,."', 

l l't'ancf'( .. ........ 
, • .,M'Qy 

t fl vanuv 
UI VtN.rf 
II~Y~TUY 

l • 'fvrf'( 
ailv.......t 
I Jl TIK.ry 

".... 
" 
" 

p 

"S7 U/10 

"" " " " " " 

'" 
u• U7 
Sl& sn 
U l S21 

'" "' 
'" 

.... 
"' '" "'"' "' '" "' "' '" ...... .., 

ss.s sn 
t(~IIU-. 

SC01:1 Wood 
f ttr,t HfH 

o.t\ Wtttell" " 
Su--. .Uioot 
kef l.:U:M~ 

~.CFIUS 

........"' 
~fnwt us 
•~ww 
P~'NW 

Pmo.b1 US 

t!Wt. T.., K 

~ln. r..,. 
O.S\)!.. T•d« 
.,._,., 'I'CI'\. ... ., Yor-~ 

....ll' f Orl. .... .. 'rOf. 

o....l.tl. r._..... 

J:•liiD,.kJ' I.II~-NI 

,....~~t~~~~ '·'•~.,.,."' · Duoet~ 
F:.f'Ui o0t1-~I'Y. -\or 
~ln • iVP 

~i·1'.' ~ 

M .OO 

\1...... ~ 
~c..,..,. 

~c.....-.
• •.,MW:.., 
l.l f W'Qt 

I..I Y¥etrt 

I II: Varuy 

I A Y<Ifl:ll'f' 
I II Yanr;H 
I J.I ' Itltl'¥

•..... 
lol Y'tl"t:fV 

" ",. 
" " $1 !! 

" S7 

'" 

"' "' '" 

m "' "'' '""~s "'l,., 
"" 

228 




• Ex. 570 p. 17 (Organizational Cha11 of May 5, 20 I 0) 
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• 	 Miller Testimony Miller Testimony at 2579: 11-2580:22; 2585:9-2586: 17; 2593: 4
2594:7; 2594:8-21 ; 2595: 19-25; 2598:6-13; 2598: 12-1 8; 2601 :25 -2602: 7; 
2602:20-2603:6 (M iller, the author of the matiix, testified it was wrong and that 
Pendergraft supervised Johnson in every respect) . 

289. Yancey did not respond to Miller to ask her to make any changes to the supervisory 
mat1ix. 

a. 	 Response: Dispute - accuracy of statement; overly broad and does not refl ect the 
accurate scope of the supporting testimony. 

b. 	 Counterstatement: Miller testified that she does not recall whether Yancey 
re sponded to her email. 

c. 	 Support: 

• 	 Yancey Testimony 

Q Did you reply to Ms. Miller's e-ma il and say, there's a mistake, Mike Johnson shouldn't be 

listed under me? 

A As I said, I don't remember receiving it, and I don 't remember replying to it. 


{Hearing- Day 4, 963:15 -963:19, Oct. 30, 2014) 


• Miller Testimony 

Q And you don't recall Mr. Yancey ever responding and asking you to make any changes to 
th is matrix, correct? 
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A Not by memory, no. 


(Hearing- Day 11, 2618:10-2618:18, Nov. 10, 2014) 


290. In August 2010, Joe Ross, a compliance department employee, e-mailed Eric 
Alaniz a copy of the supervisory matrix. Ross noted that he understood Alaniz discussed the 
supervisory matrix with Yancey quarterly. 

a. 	 Response: Dispute - accuracy of statement; contrary testimony. 

b. 	 Counterstatement: In August 20 I 0, Joe Ross, a compliance department 
employee, e-mailed Eric Alaniz a copy of the supervisory matrix. Ross noted that 
he understood Alaniz discussed the supervisory matrix with Yancey quarterly. 
Alaniz testified that he did not ever discuss the supervisory matrix with 
Yancey. 

c. 	 Support: 

• 	 Alaniz Testimony 

Q Exhibit Number 177 [Registered Supervisory Matrix from February 2009]. 

A I see it. 

Q Have you seen this document before? 

A Very few times. 

Q Do you know what it is? 

A I believe it's a list of individuals with their licenses that they have obtained. 

Q Is this something that you used for any purpose? 

A I did not use it. 

Q Do you know whether it was used in the Compliance department -

A I believe it -
Q -- for any purpose? 

A I'm sorry. I believe it was used in conjunction with fmding or assigning continuing 

education - continuing education to individuals based on their licensing. 

Q Okay. Did you use that document if you needed to know who someone reported to or who 

was someone's supervisor? 

A No. 

Q Is it a document that you went over with Bill Yancey? 

A No. 


(Hearing- Day 3, 861:22-862:21, Oct. 29, 2014) 


291. The August 2010 supervisory matrix lists Johnson under Yancey, and Yancey was 
designated as both Johnson's regulatory supervisory and his "Pi Org Chart" supervisor. Johnson 
was not listed under Pendergraft. 
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a. Response: Dispute- accuracy of statement; contrary evidence. 

b. 	 Counterstatement: A supervisory mat1ix circulated in August 20 I0 listed Johnson 
under Yancey, and Yancey was listed in the columns titled " regulatory 
supervisor" and "Pi Org Chart" supervisor. An org chart from August 2010 
does not show Yancey as Johnson 's supervisor, and Kim Miller testified that 
the supervisory matrix was wrong. 

c. 	 Support: 

• 	 Ex. 199 p. 2. 
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• Ex. 677 p. 62 (Organizational Cha11 of August 4, 20 I0) 
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• Miller Testimony Miller Testimony at 2579: 11-2580:22; 2585:9-2586: 17; 2593:4
2594:7; 2594:8-2 1; 2595:19-25; 2598:6- 13; 2598: 12-1 8; 2601:25-2602:7; 
2602:20-2603:6 (Miller, the author of the matrix, testified it was wrong and that 
Pendergraft supervised Johnson in every respect). 
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292. In November 20 I 0, Miller e-mailed a copy of the supervisory matrix to Delaney. 
That supervisory matri x lists Johnson under Yancey, and Yancey was des ignated as both 
Johnson's regulatory superviso ry and his " Pi Org Chart" supervisor. Johnson was not listed 
under Pendergraft. 

a. 	 Response: Dispute - accuracy of statement; contrary evidence. 

b. 	 Counterstatement: A superv is01y matrix circulated in November 2010 listed 
John son under Yancey, and Yancey was listed in the columns titled " regulatory 
supervisor" and " Pi Org Chart' . superviso r. An org chart from January 2011 
does not show Yancey as Johnson's supervisor, and Kim Miller testified that 
the supervisory matrix was wrong. 

c. 	 Supp01t: 

• 	 Ex.207p3. 

~~·~ ~:::::"' 1~!': ~~~~..~:' ' ''"""" ' "'"'' ' ;.~ ··~ 1 ~ : lv,•

•
I II 

• Ex. 503 p. 461 (Organizational Chart Janumy 7, 2011). 

• 	 Miller Testimony Miller Testimony at 2579: 11 -2580 :22 ; 2585:9-2586: 17; 2593:4
2594:7; 2594:8-2 1; 2595:19-25 ; 2598 :6- 13; 2598:12 -1 8; 2601:25-2602 :7; 
2602:20-2603:6 (Mi ller, the author of the matrix, testified it was wrong and that 
Pendergraft supervised Johnson in every respect). 
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293. It is important for a broker-dealer to be accurate in its communications with 
regulators, including documents provided to regulators. 

a. 	 Response: Dispute - accuracy of statement; overly broad. 

b. 	 Counterstatement: Yancey testified that he believes that it is important for a 
broker-dealer to be as accurate as possible in its communications with 
regulators. 

c. 	 Support: 

• 	 Yancey Testimony 

Q 	 And we can agree that especially for a broker-dealer, communications with regulators are 
important, correct? 
A 	 Yes. 
Q 	 And in communications with regulators, it's important to be accurate? 
A 	 As possible. 
Q 	 Accurate as possible? 
A 	 Yes, sir. 
Q 	 And you would personally expect Penson to be accurate in its communications with 
regulators? 
A 	 Yes, sir. 
Q 	 You would expect Penson to be honest in its communications with regulators? 
A 	 Yes, sir. 

(Hearing- Day 3, 881:5-881:19, Oct. 29, 2014) 

Q But here we have a letter from Kim Miller in Compliance to FINRA. And I believe we 

agreed yesterday that your expectation is that communications from Penson to regulators 

should be accurate as best as they can, right? 

A Yes, sir. 


(Hearing- Day 4, 967:24-968:4, Oct. 30, 2014) 

• Miller Testimony 

Q Let me ask you generally: As a compliance officer, you knew it was important to be as 

accurate as possible in your communications with regulators, right? 

A Yes. 

Q You would never knowingly provide a regulator false information, right? 

A Not intentionally, no. 

Q You did your best to be sure that the documents that you sent were complete and 

accurate to the best of your knowledge, fair? 

A Fair. 
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I (Hearing- Day 11, 2619:7-2619:18, Nov. 10, 2014) 

294. Regulators typically requested a copy of the PFSI supervisory matrix. 

a. 	 Response: Dispute - accuracy of statement; overly broad. 

b. 	 Counterstatement: Miller testified that on-site examiners typically requested a 
copy of the PFSI supervisory matrix to assist them with their interview process. 

c. 	 Support: 

• 	 Miller Testimony 

Q Now, this is a document that you from time to time would use in responding to regulatory 

inquiries, is that correct, this matrix? 

A Typically, the on-site examiners would ask for a copy of this so that they would -- you 

know, it would assist them with their interview process. 


(Hearing- Day 11, 2596:6-2596:11, Nov. 10, 2014) 

295. Miller also sent regulators the PFSI supervisory matrix. 

a. 	 Response: No dispute. 

296. In September 2010, PFSI sent a regulatory response to FINRA, which was an 
important regulator of PFSI. In that response, PFSI instructed FINRA to reference the 
supervisory matrix for a "description of Penson's supervisory chain identifying each supervisor's 
direct reports as well as the individual(s) to which each supervisor reports" for the time period 
May 2010 through August 2010. In the attached supervisory matrix, Johnson was listed under 
Yancey, and Yancey was designated as both Johnson's regulatory supervisory and his "Pi Org 
Chart" supervisor. Johnson was not listed under Pendergraft. 

a. 	 Response: Dispute - accuracy of statement; contrary evidence. 

b. 	 Counterstatement: In September 201 0, PFSI sent a regulatory response to FINRA, 
which Yancey testified was important regulator of PFSI. In that response, PFSI 
instructed FINRA to reference the supervisory matrix for a "description of 
Penson's supervisory chain identifying each supervisor's direct reports as well as 
the individual(s) to which each supervisor reports" for the time period May 2010 
through August 2010. In the attached supervisory matrix, Johnson was listed 
under Yancey, and Yancey was listed in the columns titled "regulatory 
supervisor" and "Pi Org Chart" supervisor. An org chart from 2010 does not 
show Yancey as Johnson's supervisor, and Kim Miller testified that the 
supervisory matrix was wrong. 
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c. Support: 

• Ex. 201 at pp. 1, 4, 19 

To: 'Sheridan, Ryan········· 
From: Kimberly Mil ler 
Sent: Wed 9/8/2010 3:20:14 PM 
Importance: Normal 
Subject Trading Activity In Various Securities on Varlous Trade Dates 
FINRA P.espon!le - \Ia rios Sec:urilies.pdf 
Responss.zip 

Attache d Is Pemon ·~ respon se t o you r Inqui ry dated August 26, 2010. 

Not applicable, please see response to Item 1 above. 

11. With respect to the period between May 1, 2010 and August 31, 2010, provide a 

description of Penson's supervisory chain identifying each supervisor's direct reports as 
well as the individual(s) to which each supervi sor reports. List the name and title of 
each individual. 

Please refer to the attached Supervisory Matrix. 

• Ex. 677 p. 62 (Organizational C hart of August 4, 201 0). 
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• Yancey Testimony 

Q Okay. Exhibit 201 is an e-mail from Kim Miller to Ryan Sheridan at FINRA. Do you see 
that? 
A I see that. 

Q Do you know who FINRA is? 
A Sure. 
Q What's FINRA? 
A FINRA is a regulatory agency, an SRO. 
Q Did they have some regulatory authority over Penson Financial Services? 
A Yes, they did. 
Q Important regulator? 
A Yes. 
(Hearing- Day 4, 967:4-967:17, Oct. 30, 2014) 

• 	 Miller Testimony Miller Testimony at 2579: 11-2580:22; 2585:9-2586: 17; 2593:4
2594:7; 2594:8-21; 2595:19-25; 2598:6-13; 2598:12-18; 2601:25-2602:7; 
2602:20-2603:6 (Miller, the author of the matrix, testified it was wrong and that 
Pendergraft supervised Johnson in every respect). 

297. Delaney would expect that Kim Miller's submission to FINRA would contain the 
most accurate, complete and up-to-date information available. 

a. 	 Response: No dispute. 

298. By looking at the September 2010 supervisory matrix, FINRA would conclude that 
Yancey was Johnson's supervisor. 

a. 	 Response: Dispute- accuracy of statement. The Division's statement 
mischaracterizes and does not reflect the scope of the supporting testimony. 
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b. 	 Counterstatement: Witnesses speculated that when looking at the September 
2010 supervisory matrix, FINRA could conclude that Yancey was Johnson's 
supervisor. 

c. 	 Support: 

• 	 Miller Testimony 

Q And so you would agree with me that, just by looking at this document, FINRA would 

conclude that Bill Yancey was Mike Johnson's supervisor, fair? 

A I would think that that's what they would think, yes. 


(Hearing- Day 11,2621:25-2622:6, Nov. 10,20141 

• Hasty Testimony 

Q You would agree with me that looking at this, a regulator would believe that Mr. Yancey is 

Mr. Johnson's supervisor; isn't that correct? 

A Yes. 


(Hearing- Day 7, 1785:9-12, Nov. 4, 2014) 

• Poppalardo Testimony 

Q So from at least May 31st, 201 0 through November 201 0, at least for that period of time, you 

would agree with me that Penson is telling the regulators that-- that Mr. Yancey is Mr. Johnson's 

supervisor? 

A Yes. 


_(Hearing_- Day 8, 2015:1-2015:6, Nov. 5, 2014) 


299. In September 2010, PFSI sent a copy of the supervisory matrix to an examiner at 
the National Stock Exchange. In that supervisory matrix, Johnson was listed under Yancey, and 
Yancey was designated as both Johnson's regulatory supervisory and his "Pi Org Chart" 
supervisor. Johnson was not listed under Pendergraft. 

a. 	 Response: Dispute - accuracy of statement; contrary evidence. 

b. 	 Counterstatement: A supervisory matrix sent to the National Stock Exchange in 
September 2010 listed Johnson under Yancey, and Yancey was listed in the 
columns titled "regulatory supervisor" and "Pi Org Chart" supervisor. An org 
chart from August 2010 does not show Yancey as Johnson's supervisor, and 
Kim Miller testified that the supervisory matrix was wrong. 
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c. 	 Support: 

• 	 Ex. 200 pp. 1, 672. 

To: 'Thomas .Bartos@nsx 
From: Kimberly Miller 
Sent: Fri 9/3/2010 4 :30:24 PM 
Importance: Normal 
Subject NSX Correspondence Examination 
National Stock Exchang e - ETP Holde r Performance Review. zip 
NSX Examination Response FINAL.pdf 

• Ex. 677 p. 62 (Organizational Cha11 of August 4 , 20 I 0). 

O~mol P. Son 
Phil Pende rgt:t ft 

to-l'oundot 
Roge~ J, Eing~ mun, Jr, C'CJ-Fuunder 

President 
Chairman of the Board Chief EAKulive- OHice-r 

Executive Vice President 

.. ~~ - • 
I "'""' Vc>< """....,... Cot ,o.••l-oM 

Auh.14,.. ......... 

I I I I 
N~eJohnoon 

em vanoo1 Cht ll Hehmey<r Bob >A<S•y 
Keu' rAc.Ak:r:r 

Senklr Vlce Pre~ld o nt Exec:utlvo V&co 
Oklbtll :!lock l ending Pre-sident ond CEO t~ on-Cxeeutl<~~ Scnlof Vke: Pruidtnt 

Pu~sktenr 
Group PFSI Ch •lrman Risk ManagftTMn t Ch _, FMlnn clAI omr.•r 

'"'"""" "' """'. ~ - i. 

I 
JOI'YI Sll'ettn 
..,.,~khmt 

Penson GHCO 

.. 
D.snVJetll)'rten Sf>.1n Mal.oy Sryu Engel C.IIGimor ~ 

AIC(Koslo<t Rll'jCerl 

ll 

Cenku Vke Prnident ~nior VJce President Cucut Ne Vk:e Sclnlor Viet~ Pr~ldMt 
Ex.c:uthfe Vk• Global Treasurer

Preskle nt 
Sales 

.. 
S.lles Pr•"ldent Global Enterprtu Risk 

Ge-neu11 Counsel 
{R-110QICSonl 

~...:::..... I • 

• 	 Miller Testimony Miller Testimony at 2579: 11-2580:22; 2585:9-25 86: 17; 2593:4
2594:7; 2594:8-21 ; 2595: 19-25; 2598 :6-13; 2598: 12-1 8; 260 1 :25-2602:7; 
2602:20-2603:6 (Miller, the author of the matrix, testified it was wrong and that 
Pendergraft supervised Jolmson in every respect) . 
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300. In October 2010, PFSI sent FINRA a copy of the supervisory matrix. In that 
supervisory matrix, Johnson was listed under Yancey, and Yancey was designated as both 
Johnson's regulatory supervisory and his "Pi Org Chart" supervisor. Johnson was not listed 
under Pendergraft. 

a. 	 Response: Dispute - accuracy of statement; contrary evidence. 

b. 	 Counterstatement: A supervisory matrix sent to FINRA in October 201 0 listed 
Johnson under Yancey, and Yancey was listed in the columns titled "regulatory 
supervisor" and "Pi Org Chart" supervisor. An org chart from November 2010 
does not show Yancey as Johnson's supervisor, and Kim Miller testified that 
the supervisory matrix was wrong. 

c. 	 Support: 

• 	 Ex. 201 pp. I, 430. 

To: 'Sheridan, Ryan 
From: Kimberly Miller 
Sent: Wed 9/8/2010 3:20:14 PM 
Importance: Normal 
Subject Trading Activity In Various Securities on Various Trade Dates 
FINRA RA!=;ponsP. - Varios Ser.urities pdf 
Response.zip 

Attached is Penson's response to your inquiry dated August 26, 2010. 

Building the Best Clearing and Execution Services Firm in the World 
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• Ex . 720 p. 70 (O rganizational Chait from November I , 2010). 

~ · - · - · - · - · - · - · - · -  · · . I 
Phil Pendergraft I 

Dani el P. Son I
i Co.Fo under I 

Roger J . Engemoen, J r. Co·Founde r 
I Consultant 

Chairman of the B oard Chief Executive Officer 
I 

Executive Vice PresidentI I'" · · · ·- · - ·-·- ·-·- I I.. - l~ - -
I 

..o yOtet I VICkaMYtD 
ErKutlvf' 

I 
Corpora ... Ug~ 

Autuant S• c:rf'tary 

I I I I 
S~nlor Vice Pr.,sld ent Bill Yancey Bryce Engel 

Andy Koslow Kevin McAleer 

Global Stock Lending President and CEO E xecutive Vice 
Executive Vic e Exec utive VIce 

Pr~s ident Presid ent 
Group c. PFSI President 

G~neral Counsel C hief F in anc ial Officer 
I 

I - ~ ~ 

Dan Weinganen Sean MaUoy Bob McBey Cart m more John Streich 
S enior Vice Pre sidenl Seni or Vice President Seni or Vi ce President Senio r Vice President Pr~sid~nt 

Sales Sales Risk Manag~nt Global Ente rp1ise Ris k Penson GHCO 

l f 

• 	 M iller T estimony Mill er Testimony at 2579 : 11 -2580 :22; 258 5:9-2586: 17; 2593: 4
2594:7; 2594 :8-2 1; 2595: 19-25 ; 2598:6-13; 259 8: 12-18; 2601 :25-2602 :7; 
2602:20-2603:6 ( Mill er, the author of the matrix, testified it was w ro ng and that 
Pende rgraft supervised Jolmson in every resp ect). 

301 . In November 20 I 0, PFSI sent the Chicago Board of Opti ons Exchange (" CBO E"), 
which is one of the primary options exchanges in the U nited States, a response to a CBOE 
inquiry which included a copy of the supervisory matrix. In that supervisory matri x, Johnson was 
listed under Yancey, and Yan cey was designated as both Johnson' s regu latory superv isory and 
hi s " Pi Org Chart" supe rvisor. Johnson was not listed under Pendergraft . 

a. Response: Dispute - accuracy of statement; contra ry ev idence. 

b. Counterstatement: A supervis01y matrix sent to the Chicago Board of Options 
Excha nge (" CBOE") in Nove mber 20 I 0 listed Jo hnso n under Yancey, and 
Yancey was li sted in the co lumns tit led " regulato ry superv isor" and " Pi Org 
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Chart" supervisor. An org chart from November 2010 does not show Yancey 
as Johnson's supervisor, and Kim Miller testified that the supervisory matrix 
was wrong. 

c. Support: 

• Ex. 205 pp. I, 15. 

To: 'Samardzija, Kimberly Mille 
From: Holly Hasty 
Sent: Mon 11/1/2010 4:24:01 PM 
Importance: Normal 
Subject RE: CBOE Sponsored Access Exam - Exam-In-Progress Report 
Progress Report Reponse Letter FI NAL.pdf 
Penson Progress Report Response Documents.zip 

• Ex. 720 p. 70 (Organizational Chait from November I , 2010). 
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Bob McBey Cart GimoreDan VVeingarten Sean Maloy John Streich 11 
Senior Vice Presidenl S~ior Vice PresidentSenior Vice President Senior VIce President P~sldent 
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• 	 Miller Testimony Miller Testimony at 2579:11-2580:22; 2585:9-2586:17; 2593:4
2594:7; 2594:8-21; 2595:19-25; 2598:6-13; 2598:12-18; 2601:25-2602:7; 
2602:20-2603:6 (Miller, the author of the matrix, testified it was wrong and that 
Pendergraft supervised Johnson in every respect). 

302. By looking at the November 2010 supervisory matrix, CBOE would conclude that 
Yancey was Johnson's supervisor. 

a. 	 Response: Dispute- accuracy of statement. As written, the Division's statement 
mischaracterizes and does not reflect the scope ofthe supporting testimony. 

b. 	 Counterstatement: Witnesses speculated that by looking at the supervisory 
matrix sent in November 2010, CBOE could conclude that Yancey was Johnson's 
supervisor. 

c. 	 Support: 

• 	 Hasty Testimony 

Q Let's look at Exhibit 205. Exhibit 205, the top e-mail, that's from you; is that correct? 

A Yes. 

Q And what is it to? 

A Tanja Samardzija. Sorry, that was a terrible pronunciation. 

Q It's S-A-M-A-R-0-Z-I-J-A. And where does that person work? 

A CBOE. 

Q And what's CBOE? 

A The Chicago Board Options Exchange. 

Q And that's one of Penson's regulators; isn't that right? 

A 	 Yes. 
Q 	 And you send some documents along with your e-mail; is that correct? 
A 	 Yes. 
Q 	 Let look at the document that's labeled Bates number ending 8304, PFSI 1528304. And do 
you recognize this as the supervisory matrix that we've been discussing? 
A 	 Ido. 
Q 	 And this is the document that you sent to the Chicago Board ofOptions Exchange? 
A 	 I did. 
Q 	 And if you look at the section that is under Mr. Yancey's name -
A 	 It is cut off on mine. 
Q 	 We can get you a paper copy. 
A 	 That's fine. I just wanted you to know I was going to tum my head. Yes. 
Q 	 So you Mr. Yancey's section? 
A 	 Yes. 
Q 	 Do you see Michael Johnson there? 
A 	 Yes. 
Q 	 And ifyou read across that row that Mr. Johnson is in, what does it say under Pi org chart? 
A 	 Bill Yancey. 
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Q And what does it say under regulatory supervisor? 

A Bill Yancey. 

Q Do you see the section that belongs to Mr. Pendergraft? 

A Yes. 

Q And do you see Mr. Johnson anywhere under that section? 

A No. 

Q So you would agree with me that the Chicago Board ofOptions Exchange receiving this 

document would understand that Mr. Yancey was Mr. Johnson's supervisor; isn't that true? 

A Yes. 


(Hearing- Day 7, 1787:13-1789:14, Nov. 4, 2014) 


303. In April2011, PFSI sent a response to a CBOE inquiry. In that response, PFSI 
instructed FINRA to reference the supervisory matrix for a description of "regulatory 
supervisors." In the attached supervisory matrix, Johnson was listed under Yancey, and Yancey 
was designated as both Johnson's regulatory supervisory and his "Pi Org Chart" supervisor. 
Johnson was not listed under Pendergraft. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: In April2011, PFSI sent a response to a CBOE inquiry. In that 
response, PFSI instructed CBOE to reference the supervisory matrix for a 
description of "regulatory supervisors." In the attached supervisory matrix, 
Johnson was listed under Yancey, and Yancey was listed in the columns titled 
"regulatory supervisor" and "Pi Org Chart" supervisor. An org chart from 2011 
does not show Yancey as Johnson's supervisor, and Kim Miller testified that 
the supervisory matrix was wrong. 

c. 	 Support: 

• 	 Ex. 175 
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• Ex. 503 p. 47 (Organizational Chart from June 7, 2011). 
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• Miller Testimony Miller Testimony at 2579: 11-2580:22; 2585:9-2586: 17; 2593:4
2594:7; 2594:8-21; 2595:19-25; 2598:6-13; 2598:12-18; 2601:25-2602:7; 
2602:20-2603:6 (Miller, the author of the matrix, testified it was wrong and that 
Pendergraft supervised Johnson in every respect). 

• Yancey Prop FOF 6 ("Bill Yancey delegated supervision of Michael Johnson to 
Phil Pendergraft in approximately August 2008") (and evidence cited therein) 

304. After August 2008, Yancey did not exercise any supervision over Johnson or 
PFSI's Stock Loan department. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: After August 2008, Yancey did not supervise Johnson because 
Johnson was fully and reasonably supervised by Pendergraft, and Yancey 
reasonably followed up on Pendergraft's supervision. 

c. 	 Support: 

• 	 Yancey Testimony 

Q Okay. And after that time-- just to be sure the record's clear, after August of2008, as a 
practical matter, you did not supervise Mike Johnson? 
A Correct. 
Q And you did not supervise the Stock Lending group at PFSI? 
A Because it was fully supervised by Phil Pendergraft. 
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I(Hearing- Day 4, 951 :9-951: 16, Oct. 30, 2014) 

• 	 Pendergraft Testimony (referencing activities listed in Yancey's Prop. FOF 9 
related to Stock Loan activities and Pendergraft's supervision of Michael 
Johnson) 

Q: Fair enough. Mr. Yancey routinely checked in with me regarding those activities, and I 
believe acted reasonably in ensuring that Mr. Johnson and the Stock Lending group were 
properly conducting business in accordance with the securities laws. 

A: I believe that. 


(Hearing-Day 6, 1537:5-10, Nov. 3, 2014) 


305. Yancey asked Johnson not to attend his weekly meetings once Johnson was 
promoted to Senior Vice President. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Johnson testified that Yancey asked him not to attend the 
morning meetings once Johnson was moved to PWI. 

c. 	 Support: 

• 	 Johnson Testimony 

Q Were you involved in meetings with Mr. Yancey after that time? 

A No. No. I was not in-- I was asked not to attend the morning meetings once I went to 

Global; however, Bill would stop by my office when he had Stock Loan issues and ask me 

whatever those questions were. 

Q Who is it that asked you not to attend the Monday morning meetings? 

A Mr. Yancey. 


(Hearing- Day 2, 529:24-530:7, Oct. 28, 2014) 

306. Delaney was frustrated that Johnson did not attend the March 31, 2010 meeting 
with Yancey at which Rule 204 compliance was discussed, because "it was a step that [he] was 
taking above and beyond [his] role as the Chief Compliance Officer to try and facilitate some 
supervision discussion around what was happening at that time." 

a. Response: Dispute- contrary testimony; incomplete. 

b.Counterstatement: Delaney recalled that he knew Johnson had been invited to a 
March 2010 meeting and that he was irritated that Johnson wasn't at the 
meeting. 
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c.Support: 

• Delaney Testimony 

Q I want to go back in time a little bit and I 
want to ask you a question about Mr. Alaniz's testing. 
And I don't really want to ask you about Mr. Alaniz's 
testing; I want to ask you about some of the meetings 

that occurred after Mr. Alaniz's testing. And you were 

discussing with Mr. Breaux the fact that Mr. Johnson 

didn't come to the March 2010 meeting. Do you remember 

that-- that testimony with Mr. Breaux? 

A Ido. 

Q But, in fact, you were concerned that Mr. 

Johnson wasn't in the meeting; isn't that correct? 

A I remember -- I remember at the time being a 

little irritated. I knew that he had been invited by Mr. 

Alaniz to come to the meeting and that he wasn't there. 

I remember being irritated by it. 

Q Okay. You remember it being remarkable that he 

wasn't there? 


(Hearing- Day_5, 1377:25-1378:17, Oct. 31, 2014) 

• 	 Cf. Stip. FOF 96; see Exs. 674,99 (calendar invitation sent to Johnson and several 
other meeting participants, excluding Yancey), Ex. 633 (March 31, 2010 meeting 
invitation circulated separately and only to Yancey and Delaney); see also Alaniz 
Test. at 85I :2-4 ("Q: So [Yancey's] invitation didn't necessarily show who else 
had been invited to the meeting; is that right?" A: Correct."); Yancey Test. at 
I882:8-I882: II ("Q: Okay. Well, now, you said it wasn't your invitation. But did 
you give direction about who should be invited to attend? A: No, ma'am."). 

307. PFSI disclosed to FINRA in March 20 I1 that it was violating Rule 204 by not 
closing out until the afternoon ofT+6. 

a. 	 Response: Dispute- accuracy of statement. The Division's statement does not 
reflect an accurate recitation of the statements in Ex. 89. 

b. 	 Counterstatement: PFSI disclosed to FINRA in March 2011 that it believed it was 
not industry practice to close out long sales prior to the market open on T +6 and 
that the firm executed closeouts at approximately 3:00 EST daily. 

c. 	 Support: 

• 	 Ex. 89 at pp. 31-32 
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13. Exception 

The Firm was not compliance with Regulation SHO SEC Rule 204 (Cio.Out Requirement) and 
NASD Conduct Rule 3010 (Supervision). 

Response: 

At the time of the examination period, the Rrm did not have pr«edures In place to adhere to 
the "penalty box" requirement. This gap was discovered In January 2010, independent from 
this exam. Procedures were developed and put In piDce In MQV 2010 to properly ldentljy, and 
restrict for lending ond locating purposes, mses where short sale closeouts were not 
performed by market open on T+4, borrows were arranged prior to mGtket open on T+4 but 
did not settle, and long sale closeouts that did not oca~ron T+6. 

With regards to the timing oflong-Sllle doseouts, the Firm does not believe It Is Industry 
practice to dose out long sales prior to the market open on T+6. Not once has the Firm ever 
had a borrow dosed out by o lending counterparty at the open. Conversely, the Rrm's 
borrowing counterpartles will not occept a doseout price on a stock loon lit the morlcet open. 
Thus, the Firm executes closeouts versus long sales at the condusion of the DTCC trading 
window at approximately 3:00 EST dally, as is unlvetsally practiced. aosing out loans at the 
morlcet open would put the Rrm at a competitive dlsadwntage and ultimately hinder the 
Firm's ability to cover Its customers' delivery obligations. 

308. Even though PFSI disclosed to FINRA in March 2011 that it was violating Rule 
204 by not closing out until the afternoon ofT+6, and even though that sort of information was 
information Yancey expected should have been brought to his attention, Yancey did not learn of 
that practice until long after March 2011. 

a. 	 Response: Dispute - accuracy of statement; contains impermissible argument. 

b. 	 Counterstatement: Yancey testified that he believed the first time he became 
aware that Penson saw a conflict between industry practice and the requirements 
ofRule 204 was long after March 2011. 

c. 	 Support: 

• 	 Yancey Testimony 

Q I think what you said is that you did not learn about this at the time in March of 2011; is 

that right? 

A Yes. 

Q The first time you learned about it, I think you said was long after that, right? 
A I believe so. 
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Q Sure. Let me ask you this. We can agree it was long after March 2011? A Yes. 

(Hearing- Day 7, 1923:17-1924:12, Nov. 4, 2014) 

Q So the question here reads the same language. You-all are speaking about Exhibit 89. It 

says: To continue that paragraph, not once has the fmn ever borrowed -- ever had a borrower 

closed out by lending-- by a lending counterparty. Conversely, the firm's borrowing 

counterparties will not accept a closeout price on a stock loan after market open. Thus, the firm 

executes closeouts versus long sales at the conclusion of the DTCC trading window at 

approximately 3:00 EST daily, as is universally practiced. Closing out loans at the market open 

would put the fmn at a competitive disadvantage, and ultimately hinder the fmn's ability to 

cover its customers' delivery obligations. Do you see that? 

Answer: Yes. 

Question: Did you understand in March 2011 that Penson saw a conflict between 

industry practice and the requirements of Rule 204 and chose to follow industry practice? 

Answer: I really dido 't. 

Question: Is this something you would have expected to be brought to your attention? 

Answer: Yes. 

Did I read that correctly, Mr. Yancey? 

A You did. 


(Hearing- Day 7, 1925:21-1926:20, Nov. 4, 2014) 

309. Pendergraft's primary interactions with Johnson and PFSI Stock Loan were with 
respect to fmancing issues. 

a. 	 Response: Dispute- accuracy of statement. Conflicting testimony and evidence 
contradicts the Division's statement. 

b. 	 Counterstatement: Pendergraft actively supervised and frequently communicated 
with and directed Johnson on a variety of issues. 

c. 	 Support: 

• 	 Stip. FOF 75 ("During the relevant period Phil Pendergraft was an executive 
vice president of PFSI.") 

• 	 Pendergraft Testimony 

Q: ... At any time, so just throw the date away for a moment, do you recall saying to Mr. 
Yancey that you wanted to put Mr. Johnson under you, that you wanted to take him and put him 
under you for a global purpose? 
A: Well, I'm sure that whenever Mr. Johnson-- whenever I picked up that as a direct 
report, whenever I picked up Mr. Johnson as direct report, I'm highly confident that I 
talked with Mr. Yancey about it. 

Q: Did you, from 2008 to 2011, supervise Mr. Johnson in his supervision ofPFSI's 
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stock lending? 
A: Well, to the extent that Mr. Johnson provided-well, in certain ways, yes. The PFSI 
stock lending business rolled up to Mr. Johnson, and Mr. Johnson would have rolled up to me 
or to somebody else at the -- in the global organization. 

(Hearing- Da_y 6, 1512:10-21, 1462:1-7, Nov. 3, 2014) 

See also Yancey Prop. FOF 18 ("Employees at Penson understood Michael Johnson reported to 
and was supervised by Phil Pendergraft.") (and evidence cited therein); Yancey Prop FOF 14 
("Phil Pendergraft supervised Mike Johnson") (and evidence cited therein); Yancey Prop FOF 6 
("Bill Yancey delegated supervision ofMichael Johnson to Phil Pendergraft in approximately 
August 2008) (and evidence cited therein); Yancey Prop FOF 9 (describing Pendergraft's 
supervision of Johnson from 2008-2011) (and evidence cited therein); Prop FOF 10 (describing 
Pendergraft's supervision of Johnson from 2008-2011) (and evidence cited therein); Yancey 
Prop FOF 12 (describing Pendergraft's supervision of Johnson) (and evidence cited therein); 
Yancey Prop FOF 13 (describing Pendergraft's supervision ofJohnson) (and evidence cited 
therein). 

See e.g., Exs. 502; 506; 515; 517; 521; 526; 527; 528; 529; 248; 549; 550; 557; 563; 
565;573;590;591;605;607;627;636;638;664;666;667;668;670;678;684;688; 
707;709; 710;711;726;7.30;741;780;783;786;788;790;791; 792; 793;794;795; 
796; 797; 801; 803; 804; 806; 809; 813; 824 (documents evidencing Pendergraft's 
constant supervision of Johnson) 

310. In his 12 years working at PFSI and Penson Worldwide, Johnson received only one 
review, and it was prior to 2008. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Johnson testified that he thinks he had one review while 
employed at Penson; he recalls that review was conducted prior to 2008 and given 
by Yancey, his then-supervisor. 

c. 	 Support: 

• 	 Johnson Testimony 

Q When you transitioned and became the head of Global Stock Lending, did you receive any 
employee reviews? 
A I worked at Penson for 12 years, I think, and I had one review. 
Q And do you recall approximately when that review was, sir? 
A Before 2008. 
Q Before 2008? 
A Yes, sir. 
Q Do you recall who gave you that review? 
A Uh-huh. 
Q Who was it, sir? 
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A Mr. Yancey. 


(Hearing- Day 2, 526:16-527:1, Oct. 28, 2014) 


• 	 Stip. FOF 118 ("Until Johnson was promoted to PWI Senior Vice President for 
Global Stock Lending, Yancey was Johnson's supervisor") 

• 	 Ex. 555 at p. 3 (February 2006 Organizational Chart showing Johnson reporting 
to Yancey) 
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Senior ~ P!'q'$Jd~nt ~-..--i Soolot \llc9 Pr9$klent 

Clomln Sorvloas Stock Loan 

~--····-·Nicolo ;y:;--·----~~ ~---··--······John I(Qnny 

Vlca President t--...-11( Sonlor VJ~ Pnlsldont 
Chlof Compliance Officer Dtrector of Oper.ations 

Llynal C-orey ·• ----··--Do-ug-T-hrookmorton 
SQnlof Vl.:o Pro$ldont 1--+--~ S«tlor Vi~:o Pto$k:I011tC 

.... 
Global SaiGs 	 lmtitutlonol CltAn1 SQrvk)es J 
Lon AI5SUnto 

Vice Pr&tSidctnt 
Rl$k M~tnaq~:~nt.;;.____..J -------·~:~~~~~:~.·-····-·-·.J 

311. Johnson was not generally kept in the loop on Penson matters. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Johnson testified that he felt he was not generally kept in the 
loop on Penson matters. 

c. 	 Support: 

• 	 Johnson Testimony 
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Q Okay. Were you generally kept in the loop on decisions that Penson was making? 

A No. 

Q Is there any example of that? 

A Yes. 

Q Could you describe those, please. 

A One good example was the -- the merger or acquisition ofBroad Ridge. There were 

probably 80 people involved with that, and I was never told about it as a senior VP in the 

holding company or a part of it. The day before that was announced, on a Sunday, Dan Son 

came to my house and told me about it. I was never in the loop with anything related to Penson 

matters. 


(Hearing- Day 2, 527:2-527:14, Oct. 28, 2014) 


312. No one at PFSI supervised Johnson or the PFSI Stock Lending department with 
respect to regulatory or compliance issues. 

a. 	 Response: Dispute: Evidence exists that contradicts the Division's statement. 

b. 	 Counterstatement: Pendergraft supervised Johnson in all respects, including 
regulatory and compliance. Johnson, in turn, supervised the PFSI Stock Lending 
department. 

c. 	 Support: 

• 	 See Yancey Prop. FOF I 0 ("Phil Pendergraft approved Mr. Johnson's activities 
related to regulatory and compliance issues, including Regulation SHO") (and 
evidence cited therein). 

• 	 Yancey's Prop. FOF 9, 14, 101, and 102 and supporting evidence therein 
(evidence that Pendergraft supervised Johnson) 

• 	 Stip. FOF 55 ("Johnson oversaw securities lending activities at PFSI.") 

• 	 See, e.g., De La Sierra Testimony 

Q: Mr. DeLaSierra, given your personal observations and the documents we've discussed, in our 
experience with supervisors, you would agree that Mr. Pendergraft was supervising Mr. 
Johnson? 
A: Yes. 
Q: Okay. And, indeed, that supervision extended to PFSI activities? 
A: Yes. 

(Hearing-Day 1, 302:22-303:4, Oct. 27, 2014) 

• See, e.g., Ex. 571 (2009 Organizational Chart) 
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313. After Johnson was transitioned to Senior Vice President for Global Securities 
Lending, PFSI Stock Loan was essentially left alone from an oversight perspective. 

a. Respon se: Dispute. Evidence contradicts the Divi s io n's statement. 

b. Counterstatement: Pendergraft supervised Johnson, who supervi sed the PFSI 
Stock Loan department. 

c. Suppo11: See support cited above in response to Division ' s Proposed Find ing of 
Fact312. 

314. PFSI Stock Loan was unsupervised; the department had to "run on the fl y and make 
it. , 

a. 	 Response: Dispute. Evidence contradicts the Divi s ion's stateme nt. 

b. 	 Counterstatement: Pendergraft supervised Johnso n, who supervised the PFSI 
Stock Lending depa1trnent. 
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c. 	 Support: See support cited above in response to Division's Proposed Finding of 
Fact 312. 

315. Prior to the time that Rule 204T was implemented, Mike Johnson requested a 
compliance person be assigned to the Stock Loan desk to assist with compliance issues. That 
individual left before Rule 204T was implemented, and was not replaced. Although several 
compliance personnel sat near the Stock Loan department, they were there because of space 
issues and did not provide compliance-related guidance to Stock Loan. 

a. 	 Response: Dispute- accuracy of statement; misleading statement; contrary 
testimony. 

b. 	 Counterstatement: Several Compliance personnel sat near the Stock Loan 
department. The Compliance department gave sufficient guidance to Stock Loan 
on how to comply with Rule 204. 

c. 	 Support: 

• 	 Hasty Testimony 

A I sat in the location where the Stock Loan folks were for a period of time. 

(Hearing-Day 7, 1794:24-25, Nov. 4, 2014) 

• Miller Testimony 

Q From a physical proximity standpoint, wherever you officed, was that near the Stock 

Loan Department? 

A Yes. For several years I sat within the Stock Loan Department. 

Q And where was that? What floor was that? 

A The 19th floor, I believe. 

Q And how close physically in proximity to the department did you sit? 

A Well, we sat on a row -- the four compliance people saw on a row, and they had all the desks 

on the other side of that row. So they were just on the other side ofme. I just -- it was across 

from me. 

Q So within just a couple of feet? 

A Yes. 


Hearing-Day 11, 2575:24-2576:13, Nov. 10, 2014) 

• 	 De La Sierra Testimony 

A Okay. So on a -- one side ofour room, Mike had his office. He had a sliding window and 
a door, so that was typically open. I was next to Mike. Next to my left was Brian Hall. We 
faced Lindsey Wetzig, Terry Ray, Dawnia Robertson, Marc McCain, Logan. Those are the 
operations. And then behind them was our two programmers, Matt Battaini and Dave 
Chen, and Dave faced the three compliance people that were in our group or in our area, I 
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should say. 

Q And who were those three compliance people? 

A Holly Hasty, Kim Miller and Aaron Mcinerney. 


(Hearing- Day 1, 223:23-224:8 , Oct. 27 , 2014) 


• S ee also Yancey's response to Division 's Prop. FOF 132 and supp01ting evidence. 

316. Yancey cunently worked in the broker-dea ler industry as the managing director of 
clearing and execution services. He continues to supervise staff. 

a. 	 Response: Dispute - accuracy of statement; typographical error. 

b. 	 Counterstatement: Yancey cuJTently works in the broker-dealer industJy as a 
managing director of clearing and execution services. He supervises two 
salespeople. 

c. 	 Support: 

• 	 Yancey T estimony 

Q 	 All right. Mr. Yancey, do you currentl y still work in the broker-dealer industJ·y? 
A 	 Yes, 1 do. 
Q 	 What's your position? Generally, what do you do in th e indusny? 
A 	 Clearing and execution services. 
Q 	 And do you have a title? 
A 	 Managing di rector. 
Q 	 Managing director. 
Do you supervise anyone? 
A 	 Two salespeople. 

(Hearing- Day 4, 985:22-986:7, Oct. 30, 20 14) 

317. PFSI 's overall annual revenue was approximately $200 milli o n to $250 million 
during the relevant time period. 

a. 	 Response: No dispute. 

318. PFSI Stock Loan 's annual revenue was approximately in the range of $2 0 million to 
$25 million during the rel evant time period, or approximately I0% of PFSI 's total annual 
revenues. 

a. 	 Response: No dispute. 

319. Bonuses were ca lculated based on three components: performance of Penson 
Worldwide, the overall corporate entity; performance ofPFSl; and Yancey's personal goals. 
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a. 	 Response: Dispute- accuracy of statement. Testimony relates to bonus 
calculation, generally. 

b. 	 Counterstatement: Generally, bonuses were calculated based on three 
components: performance ofPenson Worldwide, the overall corporate entity; 
performance ofPFSI; and personal goals and objectives. 

c. 	 Support: 

• 	 Yancey Testimony 

Q 	 Okay. Did you receive any bonuses when you were CEO at Penson Financial Services? 
A 	 Attimes. 
Q 	 Do you recall generally how the bonuses were calculated? 
A 	 Bonuses were calculated, sort of, in three ways. 
Q 	 Okay. And what were those ways? 
A 	 Corporate performance, how the whole company did in its entirety, and then operating 
company performance, and then personal goals and objectives. 
Q 	 So those first two, do I understand right the frrst is Penson Worldwide's profitability, right? 
A 	 That's right. 
Q 	 And when you say the "operating company," that's PFSI's profitability? 
A 	 Yes. 

(Hearing- Day 4, 982:16-983:7, Oct. 30, 2014) 

320. From 2008 through 2010, Yancey earned bonuses totaling between approximately 
$300,000 to $1.2 million dollars. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Yancey did not have a clear recollection ofhis bonuses 
earned from 2008 through 2010. 

c. 	 Support: 

• 	 Yancey Testimony 

Q In 2008, am I right that your bonus was somewhere greater than 100,000 and less than 

500,000? Does that sound right? 

A It's been six years. I think so. 

Q If it would be helpful just to refresh your recollection, Mr. Yancey, ifyou want to look at 

your investigative testimony. And this will start on Page 29. 

A Okay. 

Q And I'm going to try to do this logically. I am looking at Line 10: "Question: Did you 

receive any cash bonuses in 2008?" 

"Answer: Generally"-- excuse me. "I believe so." 

"Question: Generally how much were those bonuses?" 
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"Answer: I don't recall." 
"Question: Less than a million dollars?" 
"Yes." 
"Less than $500,000?" 
"Yes." 
"More than $100,000?" 
"I think so." 
Does that refresh your recollection that the bonus would have been from -- a range from 

somewhere more than I 00,000 to less than 500,000? 

A Probably in that range. 


Q How about 2009. Is that still the same range, somewhere between IOO,OOO and 500,000? 

A I just don't have a clear recollection at all. 

Q Let's again, take a look just to see if this helps, Mr. Yancey. If you turn back one page, 

starting at the bottom of Page 28, Line 24. 

"Question: Can you ballpark your 2009 bonus for me?" 

"Answer: I can't." 

"Question: More than a million dollars?" 

"No." 

"More than $500,000?" 

"No." 

"More than $IOO,OOO?" 

"I think so. II 

Does that refresh your recollection that it was likely somewhere in the range of I 00- to 

$500,000? 

A Yes, I think probably in that range. 

Q Okay. And then again, since you've got the document in front ofyou, I think I'm doing this 

in the reverse order ofyour testimony. I apologize. 

On Page 27, starting at Line 3, you were asked -- or excuse me. Your answer is: "20 II? No. 

20 I 0, yes, I think so." 

"Question: So somewhere between IOO and 500 in 20IO?" 

Your answer was, "Probably between one and two, I would estimate." Does that help refresh 

your recollection that in 20IO, your bonus was between IOO and 200,000? 

A I don't recall, to be very honest. Perhaps. 


(Hearing- Day 4, 983:8-985:I8, Oct. 30, 20I4) 


32I. From 2008 through 20 II, Delaney earned bonuses totaling approximately $40,000 
dollars. 

a. Response: No dispute. 

322. While Delaney claimed he was no longer acting as a Chief Compliance Officer, his 
current employer testified that he is currently serving in that position. 

a. Response: Dispute - accuracy of statement; mischaracterization of testimony. 
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b.Counterstatement: Delaney stepped down as ChiefCompliance Officer at the 
broker-dealer. Simpson testified that Delaney is Chief Compliance Officer at 
the holding company. 

c.Support: 

• Delaney Testimony 

Q Okay. Were you at one point the ChiefCompliance Officer? 

A I was. 

Q When did that change? 

A In June of this past year. 

Q And do you have an understanding of why? 

A Ido. 

Q What's that understanding? 

A When -- when I received my Wells letter, that becomes a disclosure issue on your -- on your 

Form U4. And once I had disclosed it, or in advance of the disclosing of that, I had a 

conversation with the management and leadership team at First Command. And we agreed that 

in order to -- which it would not just have been a personal disclosure, but as a ChiefCompliance 

Officer, it also would have been a disclosure for First Command. And we -- we decided that it 

was best that I step down as the Chief Compliance Officer. 

Q Okay. Who's -- who's your supervisor there at First Command? 

A Hugh Simpson. 


(Hearing- Day 5, 1212:20-1213:15, Oct. 31, 2014) 

• Simpson Testimony 

Q Thank you. In your current position at First Command, as the general counsel, do you lead 

the legal and compliance group? 

A Yes, I do. 

Q Presently how large is that group? 

A It's 29 persons including myself. It includes the legal team, the compliance team, and also 

our internal audit team. 

Q Do you know Tom Delaney, sitting here in the courtroom today? 

A Yes, I do. 

Q And how do you know Tom? 

A Tom serves as the chief compliance officer of our holding company. He joined us in 

early 2011 to assume that role, and of course I've known him through the recruiting process and 

ever since. 


(Hearing- Day 6, 1447:9-1447:24, Nov. 3, 2014) 
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UNITED STATES OF AMERJCA 

Before the 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRATTVE PROCEEDING 
File No. 3-15873 

In the Matter of 

Thomas R. Delaney 11 and 
Charles W. Yancey 

Respondents. 

RESPONDENT CHARLES W. YANCEY'S RESPONSE TO DIVISION OF 

ENFORCEMENT'S POST HEARING PROPOSED CONCLUSIONS OF LAW 




Respondent Charles W. Yancey ("Yancey"), by and through counsel, submits this 

Response to Division of Enforcement's Post Hearing Proposed Conclusions of Law. Pursuant to 

the Court's post-hearing order (Thomas R. Delaney II, Admin. Proc. Rulings Release No. 2011, 

2014 SEC LEXIS 4305 (Nov. 13, 2014)), this submission indicates which of the Division's 

Proposed Conclusions of Law Yancey does not dispute. Where Yancey disputes one of the 

Division's Proposed Conclusions of Law, this submission provides the reason for the dispute and 

a counterstatement accompanied by quotations of the key language of the legal authority that 

supports the objection. Also, for the Court's convenience, the table below reflects the numbered 

Conclusions of Law that Yancey disputes. 

2-5, 7, 13-17, 19, 32-35, 37-45 

1,6,8-12,18,20-31,36 


GLOBAL OBJECTION 

Pursuant to Section 5(c) of the Court's November 13, 2014 Order, "the purpose of the 

parties' proposed findings of fact and conclusions of law is to adduce, but not argue, the facts 

and law that the undersigned should rely on to decide this proceeding. Any proposed findings of 

fact or conclusions of law that contain such argument will be stricken." Yancey globally objects 

to the inclusion of any argument in the Division of Enforcement's Proposed Conclusions of Law. 

Yancey, further requests that this Court strike any Proposed Conclusion of Law that contains 

impermissible argument. 
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CONCLUSIONS OF LAW 


I. 	 BACKGROUND 

A. 	 Rule 204T/204 

1. Rule 204T/204 require participants of a registered clearing agency to deliver equity 
securities to a registered clearing agency when delivery is due; that is, by settlement date. As 
relevant here, settlement date is generally three days after the trade date ("T+3"). For short sales, 
if the participant does not deliver securities by T + 3 and has a failure-to-deliver position at the 
clearing agency (also referred to as CNS fails/failures to deliver), at market open on the morning 
of the settlement day following the settlement date ("T+4"), it must take affirmative action to 
close-out the failure-to-deliver position by purchasing or borrowing securities of like kind and 
quantity by no later than the beginning of regular trading hours on T +4. For long sales, if the 
participant has a failure-to-deliver position at the clearing agency (also referred to as CNS 
fails/failures to deliver) at market open on the morning of the third day following the settlement 
date ("T +6"), it must take affirmative action to close-out the failure-to-deliver position by 
purchasing or borrowing securities of like kind and quantity by no later than the beginning of 
regular trading hours on T+6. 

• 	 Response: Dispute - redundant of Stipulated Conclusion of Law I, which was 
previously stipulated to by all parties. A separate or additional conclusion of law 
is unnecessary. The Division has also changed the language with which the 
parties previously agreed. 

• 	 Counterstatement: Respondent Yancey refers the Court to Stipulated Conclusion 
of Law 1, which reads: 

Rule 204T/204 requires participants of a registered clearing agency to 
deliver equity securities to a registered clearing agency when delivery is 
due; that is, by settlement date. As relevant here, settlement date is 
generally three days after the trade date ("T+3"). For short sales, if the 
participant does not deliver securities by T + 3 and has a failure-to-deliver 
position at the clearing agency (also referred to as CNS fails/failures to 
deliver), at market open on the morning of T+4 it must take affirmative 
action to close out the failure-to-deliver position by purchasing or 
borrowing the securities of like kind and quantity by no later than the 
beginning of regular trading hours on the settlement day following the 
settlement date ("T+4"). For long sales, if the participant has a failure-to
deliver position at the clearing agency (also referred to as CNS 
fails/failures to deliver), at market open on the morning of T+6 it must 
take affirmative action to close out the failure-to-deliver position by 
purchasing or borrowing securities of like kind and quantity by no 
later than the beginning of regular trading hours on the third day 
following the settlement date ("T+6")." Tr. pp. 2292:7-2293:15. 
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II. 	 THE DIVISION'S CLAIMS AGAINST RESPONDENT DELANEY 

A. 	 The Division brings its claims against Respondent Delaney under Sections 15(b) and 21 C 
of the Exchange Act of 1934 

2. Section 15(b)(6) of the Exchange Act provides that, with respect to any person who 
is associated with a broker or dealer, the Commission shall sanction such person, if the 
Commission finds that such sanction is in the public interest and that such person has committed 
any act enumerated in subparagraph (E) of paragraph (4) of subsection 15(b). See 15 U.S.C. 
§78o(b)(6)(A)(i). 

• 	 Response: No Dispute. 

3. Section 15(b )( 4 )(E) provides for sanctions against one who has willfully aided, 
abetted, counseled, commanded, induced, or procured the violation by any other person of any 
rules or regulations under the Exchange Act. See 15 U.S.C. §78o(b)(4)(E). 

• 	 Response: No Dispute. 

4. Section 21 C of the Exchange Act provides that, if the Commission finds that any 
person has violated any rule or regulation under the Exchange Act, the Commission may publish 
its findings and enter an order requiring any person that was a cause of the violation to cease and 
desist from causing any future violation of the same provision, rule, or regulation. See 15 U.S.C. 
§78u-3(a). 

• 	 Response: No Dispute. 

5. Rule 204T/204 is a rule under the Exchange Act. 17 C.P.R. §242.204. 

• 	 Response: No Dispute. 

6. With respect to PFSI's violation of Rule 204 and Rule 204T, the Division is not 
required to show either materiality or scienter. In the Matter of OptionsXpress, Inc., Rei. No. 
490, 2013 WL 2471113 at *62 (June 7, 2013) ("Rule 204 and Rule 204T are strict liability 
provisions and scienter is not required for a violation."). 

• 	 Response: Dispute - inconsistent with the cited authority and the Division's 
pleadings. 

• 	 Counterstatement: Where the Division has pled that the underlying Rule 204 and 
Rule 204T violations were a systematic policy and practice by Penson's Stock 
Loan department "of intentionally and consistently violating Rule 204(a) with 
respect to ... long sales of loaned securities" then the Division has necessarily 
pled scienter and must prove scienter as an element of the underlying primary 
violation. 
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• 	 Support: 

o 	 See Division's Order Instituting Proceedings ("OIP) at~ 5 ("As a result, 
they caused Penson to violate the rule thousands of times from October 
2008 until November 2011 ") (emphasis added); OIP at ~ 47 ("for long 
sales of loaned securities, the reason for 'not buying-in at the open' was a 
conscious decision to systematically violate Rule 204T/204) (emphasis 
added); OIP at ~ 69 ("From October 2008 through November 20 II, the 
Senior Vice President of Stock Loan willfullv implemented and enforced 
procedures that he knew were systematically causing Penson to violate 
Rule 204T(a)/204(a) in connection with long sales of loaned securities"); 
see also Division's Opposition to Respondent Yancey's Motion to Identify 
Rule 204(a) Violations, at 2, September 17, 2014; see also id. at 5 (" ... 
this case focuses on a svstematic. intentional practice of violating Rule 
204(a)" (emphasis added); id. at 4 (" ... the more important, overarching 
violation was the intentional practice of consistently violating Rule 
204(a)"); Division's Opposition to Motion for More Definite Statement at 
3 ("[T]he Division has alleged that Stock Loan instituted a policy and 
practice of intentionally and consistently violating Rule 204(a) with 
respect to a particular type of transaction-long sales of loaned 
securities.") (emphasis added). 

o 	 See U.S. v. Agnew, 931 F.2d 1397, 1408 (1Oth Cir. 1991) ("Scienter its 
broad sense means know ledge, but has sometimes been used as a word of 
art connoting willfulness or specific intent to violate a known law."); cf. 
SEC v. St. Anselm Exploration Co., 936 F.Supp.2d 1281, 1298 
(D.Colo.2013) (observing that "scheme liability" requires proof of 
scienter). 

o 	 The Division is limited to the facts and legal theories alleged within its 
Order Instituting Proceeding, and un-pled theories or factual 
circumstances cannot serve as a predicate for finding liability. See In the 
Matter of Gregory M Dearlove, CPA, Admin. Proc. File No. 3-12064, 
Initial Decision Release. No. 315 at 4546 n. 40, 4951, 2006 SEC LEXIS 
1684, *118-119 (July 27, 2006) (where Division sought to impose new 
standard of liability twelve days before hearing, AU declines 
consideration of that standard); In the Matter ofRobert Bruce Lohmann, 
Admin. Proc. File No. 3-10611, Initial Decision Release No. 214 at 13, 17 
n.5, 2002 SEC LEXIS 2380 at *33, 46 n.5 (Sept. 19, 2002), a.ff'd, 
Exchange Act Release. No. 48092, 2003 SEC LEXIS 1521 (June 26, 
2003) (where Division seeks to rely on evidence that was not put forth in 
its OIP, ALJ declines consideration of that evidence, and states "the 
Commission has made clear that uncharged misconduct provides no basis 
for enhanced sanctions"); In the Matter of Richmark Capital Corp., 
Admin. Proc. File No. 3-9954. Initial Decision Release No. 201 at 25, 
2002 SEC LEXIS 601 at *6769 (March 18, 2002), a.ff'd, Exchange Act 
Release No. 48758, 2003 SEC LEXIS 2680 (Nov. 7, 2003) ("the 
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Division's case must fairly be limited to the time frame set out originally 
in the OIP"). 

o 	 OptionsXpress does not stand for the proposition that Rule 204 and Rule 
204T do not require a showing of materiality. See In the Matter of 
OptionsXpress, Inc., Rei. No. 490, 2013 WL 2471113 at *62 (June 7, 
2013) ("Rule 204 and Rule 204T are strict liability provisions and scienter 
is not required for a violation.") (emphasis added). 

B. 	 The Division has charged Respondent Delaney with causing PFSI' s violations of Rule 
204/204T. 

7. To prove that Delaney caused PFSI's violations, the Division must show that: 1) 
PFSI violated Rule 204/204T; 2) an act or omission by Delaney contributed to PFSI's violation; 
and 3) Delaney knew, or should have known, that his conduct would contribute to PFSI's 
violation. In the Matter ofRobert M Fuller, Rei. No. 34-48406, 2003 WL 22016309 at *4 (Aug. 
25, 2003) ("Section 21C of the Exchange Act authorizes the Commission to order a person who 
was a cause of a violation, due to an act or omission the person knew or should have known 
would contribute to such violation, to cease and desist from committing or causing such violation 
and any future violation. To issue such an order, we must find that: (1) a primary violation 
occurred, (2) there was an act or omission by the respondent that was a cause of the violation, 
and (3) the respondent knew, or should have known, that his conduct would contribute to the 
violation."); see also 15 U.S.C. §78u-3(a) ("If the Commission finds, after notice and 
opportunity for hearing, that any person is violating, has violated, or is about to violate any 
provision of this chapter, or any rule or regulation thereunder, the Commission may publish its 
findings and enter an order requiring such person, and any other person that is, was, or would be 
a cause of the violation, due to an act or omission the person knew or should have known would 
contribute to such violation, to cease and desist from committing or causing such violation and 
any future violation of the same provision, rule, or regulation."). 

• 	 Response: No Dispute. 

8. The Division need only show that Delaney was negligent to prove that he caused 
PFSI's violation. See KPMG Peat Marwick LLP, Rei. No. 34-43862, 2001 WL 47245, at *19 
(Jan. 19, 200 I) ("We hold today that negligence is sufficient to establish "causing" liability 
under Exchange Act Section 21C(a), at least in cases in which a person is alleged to "cause" a 
primary violation that does not require scienter."). 

• 	 Response: Dispute - cited legal principle is not applicable in this case given the 
Division's allegations. See Response to Division's Proposed COL 6. 

• 	 Counterstatement: Where the primary violation upon which the Division bases its 
charge requires a showing of scienter, the Division must likewise prove scienter 
in "causing" the primary violation. 
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• 	 Support: 

o 	 KPMG Peat Ma1Wick LLP, Rei. No. 34-43862, 2001 WL 47245, at *19 
(Jan. 19, 2001) ("We hold today that negligence is sufficient to establish 
"causing" liability under Exchange Act Section 21 C(a), at least in cases in 
which a person is alleged to "cause" a primary violation that does not 
require scienter.") (emphasis added). 

o 	 In the Matter ofRobert W. Armstrong, Ill, 2004 WL 737067 *12, Release 
No. 248 (April 6, 2004) ("It is assumed that scienter is required to 
establish secondary liability for causing a primary violation that requires 
scienter."). 

o 	 See also Response to Division's Proposed COL 6. 

C. 	 The Division has charged Respondent Delaney with willfully aiding and abetting PFSI's 
violations ofRule 204/204T. 

9. A fmding of willfulness does not require an intent to violate the law, but merely an 
intent to do the act which constitutes a violation. See, e.g., Wonsover v. SEC, 205 F.3d 408,413
15 (D.C. Cir. 2000) ("In Gearhart & Otis, Inc. v. SEC, 348 F.2d 798 (D.C.Cir.1965), we rejected 
the argument 'that specific intent to violate the law is an essential element of the willfulness 
required to violate Section 15(b)' and noted that the argument 'ha[d] been rejected by this court, 
by the Second Circuit, and by the Commission.' 348 F.2d at 802-03. We further stated that '[i]t 
has been uniformly held that "willfully" in this context means intentionally committing the act 
which constitutes the violation' and rejected the contention that 'the actor [must] also be aware 
that he is violating one of the Rules or Acts."' Id. at 803."). 

• 	 Response: Dispute - redundant of Stipulated Conclusion of Law 6, which was 
previously stipulated to by all parties. A separate or additional conclusion of law 
is unnecessary. The Division has also attempted to change the language with 
which the parties previously agreed. 

• 	 Counterstatement: Respondent Yancey refers the Court to Stipulated Conclusion 
of Law 6, which reads: "Willfulness is shown where a person intends to commit 
an act that constitutes a violation." Tr. p. 2537:14-19. 

10. Negligent conduct meets the requirement of willfulness. See Matter of C. James 
Padgett, Rei. No. 34-38423, 1997 WL 126716 at *7 & n. 34 (March 20, 1997) ("Padgett and 
Graff argue that negligent conduct cannot support a finding of'willful' conduct. Section 15(b) of 
the Exchange Act, under which this proceeding was brought, requires a fmding of a violation of 
the securities laws to be 'willful.' The courts have long held that willfulness here means no more 
than intentionally committing the act that constitutes the violation. Tager v. SEC, 344 F.2d 5, 8 
(2d Cir. 1965); Arthur Lipper Corp. v. SEC, 54 7 F .2d at 180.") 
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• 	 Response: Dispute - contrary to Stipulated Conclusion of Law 6, which was 
previously stipulated to by all parties; contrary authority exists; cited sources do 
not support the Division's statement. 

• 	 Counterstatement: Merely negligent conduct does not meet the requirement of 
willfulness. 

• 	 Support: 

o 	 Stipulated Conclusion of Law 6 ("Willfulness is shown where a person 
intends to commit an act that constitutes a violation.") (emphasis added). 

o 	 In the Matter ofC. James Padgett, does not stand for the proposition that 
"negligent conduct meets the requirements of willfulness." See Rei. No. 
34-38423, 1997 WL 126716 at *7 & n. 34 (March 20, 1997). Rather, the 
footnote in Padgett upon which the Division relies reiterates that some 
intentional act is required before conduct can be considered willful: "[t]he 
courts have long held that willfulness here means no more than 
intentionally committing the act that constitutes the violation." /d. 
(emphasis added). 

o 	 Allison v. Bank-One Denver, 1994 WL 637403 *10 (D. Colo., Jan. 7, 
1994) ("An act in violation of securities laws is done willfully 'if done 
intentionally and deliberately and if it is not the result of innocent mistake, 
negligence or inadvertence."' (quoting United States v. Dixon, 536 F.2d 
1388, 1397 (2d Cir.l976)); Feist .v U.S., 607 F.2d 954, 961 (Ct. Cl. 1979) 
(observing, "'Willfulness' has been almost universally defined as an 
intentional, voluntary, conscious act or omission," and that "[m]ere 
negligence is not sufficient proof ofwillfulness."). 

11. To prove that Delaney aided and abetted PFSI's violations, the Division must show 
that: I) PFSI violated Rule 204/204T; 2) Delaney substantially assisted PFSI's violation; and 3) 
Delaney knew of, or recklessly disregarded, the wrongdoing and his role in furthering it. In the 
Matter ofEric J. Brown, eta/., Rei. No. 34-66469, 2012 WL 625874 (February 27, 2012) ("To 
establish that a respondent aided and abetted a books and records violation, we must find that (1) 
a violation of the books and records provisions occurred; (2) the respondent substantially assisted 
the violation; and (3) the respondent provided that assistance with the requisite scienter. The 
scienter requirement for aiding-and-abetting liability in administrative proceedings may be 
satisfied by evidence that the respondent knew of, or recklessly disregarded, the wrongdoing and 
his or her role in furthering it."). 

• 	 Response: Dispute - contrary authority exists; the Division has not pled or 
otherwise proceeded on a recklessness theory prior to trial. 

• 	 Proposed Counterstatement: To prove Delaney aided and abetted PFSI to violate 
Rule 204T(a)(1)/204(a)(l) of Regulation SHO, the Division must prove each of 
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the following three elements: (1) a primary or independent securities law 
violation; (2) awareness or knowledge by the aider and abettor that his or her 
role was part of any overall activity that was improper and (3) that the aider 
and abettor knowingly and substantially assisted the conduct that constitutes the 
violation. 

• 	 Support: 

o 	 Woods v. Barnett Bank ofFt. Lauderdale, 765 F.2d 1004, 1009 (11th Cir. 
1985 ('" [A] person may be held as an aider and abettor only if some other 
party has committed a securities law violation, if the accused party has 
general awareness that his role was part of an overall activity that is 
improper, and if the accused aider-abettor knowingly and substantially 
assisted the violation."' (quoting Woodward v. Metro Bank ofDallas, 522 
F.2d 84, 94-97 (5th Cir. 1975)) (emphasis added); accord Investors 
Research Corp. v. SEC, 628 F.2d 168, 178 (D.C.Cir.l980) (identifying the 
elements of aiding and abetting as "1) another party has committed a 
securities law violation; 2) the accused aider and abetter had a general 
awareness that his role was part of an overall activity that was improper; 
and 3) the accused aider and abetter knowingly and substantially assisted 
the principal violation.") (emphasis added). 

o 	 See also Response to Division's Proposed COL 6 (and cases cited therein). 

12. The Division may show that Delaney substantially assisted PFSI's violations by 
demonstrating that he repeatedly disregarded red flags of suspicious activity and did not report 
that activity to Yancey. See In The Matter OfRonald S. Bloomfield, et al., Rei. No. 34-71632, 
2014 WL 768828 at *17 (Feb. 27, 2014) ("Bloomfield and Martin substantially assisted Leeb's 
violations by repeatedly disregarding red flags of suspicious activity in the Uselton and Thimble 
accounts and not reporting that activity to Leeb."). 

• 	 Response: Dispute - Contrary to Stipulated Conclusion of Law 7, which was 
previously stipulated to by all parties, and which addresses the substantial 
assistance element. A separate or additional conclusion of law is unnecessary. 

• 	 Counterstatement: Respondent Yancey refers the Court to Stipulated Conclusion 
of Law 7, which reads: "To satisfy the substantial assistance element of aiding 
and abetting, the SEC must show that the defendant in some sort associated 
himself with the venture, that he participated in it as something that he wished to 
bring about, and that he sought by his action to make it succeed." Tr. p. 2539:8
18. 

13. Recklessness may be found if Delaney encountered red flags or suspicious events 
creating reasons for doubt that should have alerted him to the improper conduct of the primary 
violator. Howard v. SEC, 376 F.3d 1136, 1143 (D.C. Cir. 2004) ("'Extreme recklessness'- or as 
many courts of appeals put it, 'severe recklessness' - may be found if the alleged aider and 
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abettor encountered 'red flags,' or 'suspicious events creating reasons for doubt' that should have 
alerted him to the improper conduct of the primary violator, Graham, 222 F .3d at I 006; see also 
Wonsover v. SEC, 205 F.3d 408, 411 (D.C.Cir.2000), or if there was 'a danger ... so obvious that 
the actor must have been aware or the danger. Steadman, 967 F.2d at 641-42, quoting 
Sundstrand Corp. v. Sun Chemical Corp., 553 F.2d I 033, I 045 (7th Cir.), cert. denied, 434 U.S. 
875, 98 S.Ct. 225, 54 L.Ed.2d I 55 (1977); see also Wonsover, 205 F.3d at 414."). 

• 	 Response: No Dispute. 

14. A finding that one willfully aids and abets a violation necessarily makes that person 
a "cause" of those violations. Matter of Sharon M Graham, Rei. No. 34-40727, 1998 WL 
823072 at n. 35 (Nov. 30, 1998). ("Our finding that Graham willfully aided and abetted 
Broumas' violations necessarily makes her a "cause" of those violations. See Dominick & 
Dominick, Incorporated, 50 S.E.C. 57I, 578 n.II (1991). As noted above, to conclude that a 
respondent aided and abetted another's violation, it must be found that the respondent acted with 
scienter. A respondent is a "cause" of another's violation if the respondent "knew or should have 
known" that his or her act or omission would contribute to such violation. Exchange Act Section 
21 C(a)."). 

• 	 Response: No Dispute. 

III. THE DIVISION'S FAILURE TO SUPERVISE CLAIMS AGAINST YANCEY 

A. 	 The Division brings its claims against Respondent Yancey under Section I5(b) of the 
Exchange Act 

15. Section 15(b)(4)(E) provides for sanctions against one who has failed reasonably to 
supervise, with a view to preventing violations of the rules and regulations under the Exchange 
Act, another person who commits such a violation, if such other person is subject to his 
supervision. See 15 U.S.C. §78o(b)(4)(E). 

• Response: No Dispute. 

16. Section 15(b )( 4 )(E) provides an affmnative defense to a failure to supervise charge: 
That section provides that no person shall be deemed to have failed reasonably to supervise any 
other person, if (i) there have been established procedures, and a system for applying such 
procedures, which would reasonably be expected to prevent and detect, insofar as practicable, 
any such violation by such other person, and (ii) such person has reasonably discharged the 
duties and obligations incumbent upon him by reason of such procedures and system without 
reasonable cause to believe that such procedures and system were not being complied with. See 
Matter ofMichael Bresner, Rei. No. 517, 2013 WL 5960690 at * 117 (Nov. 8, 2013) ("Section 
15(b)(4)(E) of the Exchange Act and Section 203(e)(6) of the Advisers Act provide an 
affirmative defense: no person may be deemed to have failed to reasonably supervise if (1) there 
have been established procedures, and a system for applying such procedures, to prevent and 
detect any violation; and (2) the person has reasonably satisfied his duties and obligations 
without reasonable cause to believe that the procedures and system were not being followed."); 
15 U.S.C. §78o(b)(4)(E). 
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• 	 Response: No Dispute. 

17. The affmnative defense provided by Section 15(b)(4)(E) does not apply where there 
are no "established procedures, or a system for applying those procedures, which together 
reasonably could have been expected to detect and prevent the violations." Michael Bresner, 
2013 WL 5960690 at * 116 ("This affirmative defense does not apply where there are no 
'established procedures, or a system for applying those procedures, which together reasonably 
could have been expected to detect and prevent the violations."') (citing John H. Gutfreund, Rei. 
No. 34-31554, 1992 WL 362753 at n. 20 (Dec. 3, 1992)). 

• Response: No Dispute. 

18. NASD Rule 301 0 provides that a broker-dealer's supervisory system shall provide 
for the assignment of each registered person to an appropriately registered representative(s) 
and/or principal(s) who shall be responsible for supervising that person's activities. NASD Rule 
3010(a)(5) ("Each member shall establish and maintain a system to supervise the activities of 
each registered representative, registered principal, and other associated person that is reasonably 
designed to achieve compliance with applicable securities laws and regulations, and with 
applicable NASD Rules. Final responsibility for proper supervision shall rest with the member. 
A member's supervisory system shall provide, at a minimum, for the following: ... (5) The 
assignment of each registered person to an appropriately registered representative(s) and/or 
principal(s) who shall be responsible for supervising that person's activities."). 

• 	 Response: Dispute. Yancey does not dispute NASD Rule 301 O's requirements 
but disputes the accuracy of the Registered Representative Supervisory Matrix; 
disagrees that a firm's NASD Rule 301 O(a)(5) designation of supervisors is 
dispositive authority of supervisory jurisdiction with respect to a failure to 
supervise claim; and disputes that the Registered Representative Supervisory 
Matrix was Penson's designation of supervisors for the purposes of NASD Rule 
301 O(a)(5). 

• 	 Counterstatement: A firm's 3010(a)(5) designation is one fact and circumstance, 
among many, to be evaluated in determining who supervises a particular person. 

• 	 Support: 

o 	 Under Gutfreund and its progeny and the testimony of the Division's own 
expert, a firm's 3010(a)(5) designation is one fact and circumstance, 
among many, to be evaluated in in determining who supervises a 
particular person. In the Matter ofJohn H. Gutfreund, 51 S.E.C. 93, 113 
(Dec. 3, 1992) ("determining if a particular person is a supervisor depends 
on whether, under the facts and circumstances of a particular case, that 
person has a requisite degree of responsibility, ability, or authority to 
affect the conduct of the employee whose behavior is at issue"). 

o 	 Paulukaitis Test. at 487:22-25 (in discussing various factors and 
circumstances that determine whether a particular person is a supervisor: 
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" Q : A nd the WSPs -- and I think you mentio ned that earlie r. Th e WSPs 
ar e one (act and circumstance that mav evidence supervisory authOiity; is 
that fa ir? A : Yes.") (emphas is added). 

o 	 See also Yancey Pro p. COL 16 ("The Gutfreund facts and circumstances 
test is re levant in dec idin g whether de legatio n has occurred") (and cases 
cited); Yancey Prop. CO L 17 (" Under Gutfreund, 'determining if a 
particular person is a superv isor depends on whether, under the facts and 
circumstances of a particular case, that person has a requi site degree of 
respo nsibility, ability, or auth01i ty to affect the conduct of the employee 
whose be hav io r is at issue. "') (and cases cited); Yancey Prop . COL 18 
(providi ng the no n-exclu sive Gutfreund indicia of supervisory autho ri ty) 
(and cases c ited); Ya ncey Prop . COL 20 ("No one piece of ev idence, 
including a spec ific document or specific wi tness testimo ny is di spositive 
of de legation.") (and cases cited). 

o 	 See also Yancey Respo nse to Divisio n' s Prop. FOF 265 . 

B. 	The Di vision has charged Respo ndent Ya ncey with fa iling to supervise De laney and 
Michael Johnson. 

I 9. Proper supervision is the to uchstone to ensuring that broker-dealer o perations 
comply with the securi ties laws and N ASD ml es. It is also a critical component to ensuring 
investor protection. Matter of Dennis S. Kaminski, Rei. No. 34-65347, 20 11 WL 4336702 
(September 16, 20 II ) (" Pro per s uperv isio n is the to uc hstone to e nsuring that broke r-de aler 
operations comply with the securities laws and NASD mles. It is also a critical component to 
ensuring investor protectio n.'} 

• 	 Respo nse: No Dispute. 

20. To prove that Yancey failed to supervise Delaney, the Division must show that: I) 
Yancey was a registered person; 2) Ya ncey failed to reasonably supervise Delaney with a v iew 
to preventing vio lations of the securities Jaws; 3) Delaney was a registered p erson ; 4) D elaney 
was subj ect to Yancey's supervis io n; and 5) De laney committed such vio lat ion . See 15 U. S .C. 
§78o(b)(4)(E) ("The Commi ssio n, by order, shall censure, pl ace limitations o n the acti vit ies, 
functions, or operations of, s uspend for a period not exceeding twelve months, or revoke the 
registration of an y bro ker or dealer if it fi nd s, on the record after notice and opportunity for 
hearing, that such censure, placing of limitations, suspens io n, or revocation is in the public 
interest and that such bro ker or dealer, w hether prio r o r subsequent to becoming such , or any 
person associated with such broker or dea ler, whether prio r o r subsequent to b ecomi ng so 
associated-- . .. has fa iled reasonabl y to superv ise, with a view to preventing vio latio ns of the 
provisions of such statutes, rules, and regulations, another person who conunits such a v iolation, 
if such othe r person is subj ect to hi s supervis ion."). 

• 	 Response: Dispute - rec itatio n of the e leme nts is confu s ing and am b ig uo us. 
Mo reover, the Divis ion o mits that, with respect to the first e lement listed below
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"an underlying securities law violation by another person,"-the underlying 
securities violation by another person must be "willful." 

• 	 Counterstatement: In satisfying its burden on a failure to supervise claim, the 
Division must prove each of the following elements: 

(1) a willful underlying securities law violation by another person; 

(2) association 	of the registered representative or person who committed the 
violation; 

(3) supervisory jurisdiction over that person; and 

(4) failure to reasonably supervise the person committing the violation. 

• 	 Support: 

o 	 Yancey Prop. COL 2 (citing In the Matter ofDean Witter Reynolds, Inc., SEC 
Administrative Proceeding File 3-9686, Initial Decision Release No. 179, 
2001 WL 47244 at *38 (Jan. 22, 2001); In the Matter of Michael Bresner, 
SEC Administrative Proceeding File 3-315015, Initial Decision Release No. 
517 at 115 (Nov. 18, 2013)). 

o 	 Section 15(b )( 4 )(E) requires the subordinate to have "willfully aided, abetted, 
counseled, commanded, induced, or procured" the underlying violation. 
Securities Exchange Act of 1934, 15 U.S.C. § 78o(b)(4)(E) (2012). 

o 	 To establish a "willful" violation, the subordinate must have acted with 
willfulness or scienter, which "is shown where a person intends to commit an 
act that constitutes a violation." H.J. Meyers, Initial Decision Release No. 
211 (Aug. 9, 2002); Wonsover v. SEC, 205 F.3d 408, 414 (D.C. Cir. 2000) 
("[A] finding of willfulness [requires] ... intent to commit the act which 
constitutes the violation."); Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 
n. 12 (1976) (defining scienter as a "mental state embracing the intent to 
deceive, manipulate, or defraud"); Donald L. Koch, Advisers Act Release No. 
3836, 2014 WL 1998524, at *13 n.I39 ("Our finding of scienter ... 
demonstrates that Respondents" violations were willful."). See also Sharon 
M Graham, 53 S.E.C. 1072, 1080-81 (1998), affd, 222 F.3d 994, 1000 (D.C. 
Cir. 2000) ("The three elements necessary to find willful aiding and abetting 
are: (1) securities law violations by [a primary wrongdoer]; (2) general 
awareness or knowledge that the actions of the accused were part of an overall 
course of conduct that was illegal or improper; and (3) knowing or reckless 
substantial assistance by the accused in the conduct constituting the primary 
violations."). But where the subordinate is alleged to have "caused" a 
violation that does not require scienter and mere negligence is sufficient. For 
"causing" liability, three elements must be established: "(1) a primary 
violation; (2) an act or omission by the respondent that was a cause of the 
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violation; and (3) the respondent /mew, or should have known , th at his conduct 
would contribute to the vio latio n." Robert M . Fuller, 80 SEC Docket 3539, 
3545 (Aug. 25, 2003 ); see also KPMG Peat Marwick LLP, 74 SEC Docket 
384, 42 1 (Jan. 19, 2001) (holding that negligence is suffi cient to establish 
liability for causing a primary violation that does not require scienter); Albert 
Glenn Yesner, CPA, 75 SEC Docket 220, 255 (Initial Decision) (May 22, 
200 1) ("W ith respect to th e no n-sc ienter primary v io latio ns Yesner is alleged 
to have caused, a neglige nce standard w ill be a ppli ed."). 

21. To prove that Yancey failed to superv ise .Johnson, the Division must show that: I) 
Yancey was a registered person; 2) Yancey fail ed to reasonably supervise Johnson w ith a view to 
preventing viol ations of the secu rities laws; 3) Johnson was a registered person; 4) Jolmson was 
subject to Yancey' s supervis ion; and 5) Johnson committed such v io latio n. See 15 U.S.C. 
§78o(b)(4)(E) ("The Commission, by o rder, shall censure, place limitati ons on the activi ties, 
functi ons, or operations of, suspend for a period not exceeding twelve months, o r revoke the 
registration of any broker or dea ler if it find s, on the record after notice and opportunity for 
hearing, that such censure, placing of limitations, suspension, or revocation is in the public 
interest and that such broker or dealer, wheth er prior or subsequent to becoming such, or any 
person associated with such broker o r dealer, whether prior o r subsequent to becoming so 
associated-- ... has failed reasonably to supervise, with a view to preventing v io latio ns of the 
provisions of suc h statutes, rul es, and regulations, another person w ho commits such a v iolation, 
if such other person is subj ect to his superv ision.") 

• 	 Response: Dispute - rec itatio n of the elements is confusi ng and amb iguo us. 
Moreover, the Di v isio n omits that, w ith respect to the first e lement- " an 
underlying securities law vio lation by anoth er person,"-the und erlying secu rities 
v io lation by anothe r person must be "wi llful." See Yancey's response to 
Divi sion 's Proposed Conclusion of Law 20, above. 

22. Neither scienter nor wi llfulness is an element of a fa ilure to supervise charge. 
Matt er ofMicha el Bresner, Rei. No. 5 17,20 13 WL 5960690 at* 11 7 (Nov. 8, 20 13) ("Ne ithe r 
scienter nor willfulness is an element of a failure-to-supervise charge, although scienter may be 
cons idered in eva luating the reasonableness of supervis ion.") (citing Clarence Z. Wurts, Rei. No. 
34-43842, 2001 WL 32844 at* 8 (200 I )). 

• 	 Response: Dispute- incomplete statement. Divi s ion ' s Proposed Conc lusion of 
Law 22 should include the full recitation of the quoted language. 

• 	 Counterstatement & Support: Neither scienter nor w illful ness is an e lement of a 
failure to supervise charge, althou gh scienter may be considered in evaluating 
the reasonableness of supervision. Matter of Michael Bresner, Rei. No. 517, 
20 13 WL 5960690 at * 117 (Nov. 8, 20 13) ("Ne ither sc iente r no r will fu lness is a n 
e lement of a failure-to-supervi se charge, a lthough scienter may be cons idered in 
evaluating the reaso nableness of supervi sion.") (citing Cla rence Z. Wurts , Rei. 
No. 34-43842 , 200 I WL 328 44 at * 8 (200 I)). 
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23. To prove that Yancey failed to reasonably supervise Delaney, the Division may 
show that Yancey ignored red flags. Matter of Bane ofAmerica Investment Services, Inc. and 
Virginia Holliday, Release No. 34-60870, 2009 WL 3413048 *6 (October 22, 2009) ("Red flags 
and suggestions of irregularities demand inquiry as well as adequate follow up and review. 
When indications of impropriety reach the attention of those in authority, they must act 
decisively to detect and prevent violations of federal securities laws."). Particular vigilance in 
response to red flags is especially important in large firms such as PFSI. See Wedbush 
Securities, Inc., Exch. Act Rei. No. 25504, 48 SEC 963, 967 (Mar. 24, 1988) (Commission 
opinion reviewing NASD disciplinary action) ("In large organizations it is especially imperative 
that those in authority exercise particular vigilance when indications of irregularity reach their 
attention"). 

• 	 Response: Dispute - ambiguous statement. Yancey disagrees that the Division 
may satisfy its burden on its failure to supervise claim by proving solely that 
Yancey ignored "red flags." 

• 	 Counterstatement: The existence or nonexistence of "red flags" is a factor to be 
considered in deciding whether a supervisor reasonably supervised his 
subordinate. 

• 	 Support: 

o 	 In the Matter ofMichael Bresner, SEC Admin. Proc. File 3-315015, Initial 
Decision Release No. 517, 2013 WL 5960690 at *116-117 (Nov. 8, 2013) 
(Considering multiple "red flags" as one factor among many that 
collectively contributed to a finding of supervisory liability). 

o 	 Reasonable supervision is only one element of a failure to supervise claim. 
Before the Division can prevail in satisfying its burden that Yancey did 
not reasonably supervise Delaney, it must first satisfy all predicate 
elements of its claim. Additionally even if the Division prevails in 
satisfying its burden that Yancey did not reasonably supervise Delaney, 
Yancey must fail in proving his affirmative defenses. See In the Matter of 
Dean Witter Reynolds, Inc., SEC Administrative Proceeding File 3-9686, 
Initial Decision Release No. 179, 2001 WL 47244 at *38 (Jan. 22, 2001) 
(providing elements of a failure to supervise claim); In the Matter of 
Michael Bresner, SEC Administrative Proceeding File 3-315015, Initial 
Decision Release No. 517 at 115 (Nov. 18, 2013). 

24. The Division may prove that Johnson was subject to Yancey's supervision by 
showing that Yancey was the CEO, who is ultimately responsible for supervision of all 
registered employees. Matter ofJohnny Clifton, Rei. No. 34-69982,2013 WL 3487076 at *12 & 
n.81 (July 12, 2013) ("As the president of MPG Financial, and under the firm's WSPs, Clifton 
was responsible for supervising Registered Representative No. I."). 
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• 	 Response: Dispute - incomplete statement of the law. The Division takes this 
statement out ofcontext and ignores well-established legal standards. 

• 	 Counterstatement & Support: Yancey refers the Court to his Proposed Conclusion 
of Law Nos. 9, 10, and 11, which read: 

o 	 9: A president and CEO of a firm "is responsible for the firm's compliance 
with all applicable requirements unless and until he reasonably delegates 
a particular function to another person in the firm. and neither knows nor 
has reason to know that such person is not properly perfOrming his or her 
duties." John B. Busacca Ill, Exchange Act Release No. 63312, 99 SEC 
Docket 34481, 34496 (Nov. 12, 2010) (emphasis added); 

o 	 I0: "A firm's president is not automatically at fault when other individuals 
in the firm engage in misconduct of which he has no reason to be aware." 
In the Matter ofSwartwood Hesse, Inc., Exchange Act Release No. 34
312 I2, 1992 WL 252184 at *6 (Sept. 22, 1992) (quoting In the Matter of 
Juan Carlos Schidlowski, 48 S.E.C. 507, 509 (1986)); 

o 	 I I: "The Commission "has long recognized that individuals ... who may 
have overarching supervisory responsibilities for thousands of employees 
must be able to delegate supervisory responsibility ...." In the Matter of 
Patricia Ann Bellows, SEC Administrative Proceeding File 3-8951, Initial 
Decision Release No. 128, 1998 WL 409445, at *8 (July 23, 1998). 

25. The "facts and circumstances" or "Gutfruend'' test has never been applied to relieve 
a CEO of supervisory responsibility. See John H. Gutfreund, 1992 WL 362753; Matter Of 
James J. Pasztor, Rei. No. 34-42008, 1999 WL 820621 at n. 27 (October 14, 1999) ("The 
Commission did not suggest in Gutfreund that there are circumstances under which [line 
supervisors] might be relieved of their responsibility for associated persons subject to their 
supervision."); Matter ofAngelica Aguilera, 2013 WL 3936214, *23 (July 31, 20 13) (The "facts 
and circumstances" test ("Gutfruend'') "related to the Commission's discussion of liability 
regarding the chief legal counsel of the firm who the Commission stated did not become a 
supervisor ""solely" because of his position, as opposed to the president of the firm, who the 
Commission stated "was responsible for compliance with all of the requirements imposed on his 
firm ..."). 

• 	 Response: Dispute - misleading statement. The statement is also inconsistent 
with other authority. 

• 	 Counterstatement: Courts apply the Gutfreund facts and circumstances test when 
analyzing whether supervisory authority has been reasonably delegated. 

• 	 Support: 

o 	 Yancey Prop COL 16 (and cases cited therein). 
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o 	 See also in the Matter ofNewbridge Securities, Exchange Act Release No. 
380,96 S.E.C. Docket 241,2009 WL 1684744, at *19 n. 32 (June 9, 2009) 
(citing to Gutfreund facts and circumstances test in determining whether 
president and CEO delegated supervisory authority). 

o 	 The Division's reliance on Pasztor and Aguilera is misplaced. In both 
cases, respondents had supervisory responsibility by virtue of their 
positions (branch manager and president respectively). Both respondents 
argued that Gutfreund had done away with presumptive supervisory 
responsibility and that the court should look to the facts and circumstances 
to determine supervisory responsibility. Both courts held that Gutfreund 
did not relieve a presumptive supervisor (such as a president or branch 
manager) of their responsibility to supervise those below them unless and 
until they reasonably delegated supervisory responsibility to another. 
Neither case discussed Gutfreund in the context ofdelegation, which is the 
issue present in this case. 

26. The CEO may delegate supervision of registered persons, but such delegation must 
be clear, reasonable, and effective. See Application of Midas Securities, LLC, Rei. No. 34
66200, 2012 WL 169138 at * 13 (Jan. 20, 2012) (effective delegation of supervision requires 
clear vesting of supervisory responsibility; "Lee's cited evidence does not refute his failure to 
effectively delegate supervision by clearly vesting supervisory responsibility in Cantrell for 
Centeno's and Santohigashi's sales."); Application of Kirk A. Knapp, Rei. No. 34-30391, 1992 
WL 40436 at * 4 Feb. 21, 1992) (President who failed to make an effective delegation of 
authority retained his responsibility for supervision; "The president of a brokerage firm is 
responsible for the firm's compliance with all applicable requirements unless and until he 
reasonably delegates a particular function to another person in the firm, and neither knows nor 
has reason to know that such person is not properly performing his duties. We think it clear that 
Seshadri never made a reasonable or effective delegation of authority to Skalski. Seshadri 
therefore retained his responsibility for supervising sales, a responsibility he failed to 
shoulder."). 

• 	 Response: Dispute - accuracy of statement. The standard for delegation is 
"reasonableness." To the extent that the Division seeks to impose a higher 
standard, Yancey objects. 

• 	 Counterstatement: The CEO may delegate supervision of registered persons, if 
such delegation is reasonable. 

• 	 Support: Yancey refers the Court to the following Stipulated and Proposed 
Conclusions of Law, which read: 

o 	 Stip. COL 9 ("Generally, the delegation of supervisory responsibility is 
reasonable when (I) the person to whom the responsibilities are 
delegated possesses sufficient knowledge and experience to perform those 
functions in a satisfactory manner and (2) the person who has delegated 
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supervisory responsibilities to another takes reasonable steps to ensure that 
the functions delegated are being performed in reasonable manner."); 

o 	 Yancey Prop. COL 9 ("A president and CEO of a firm is responsible for 
the firm's compliance with all applicable requirements unless and until he 
reasonably delegates a particular function to another person in the firm, 
and neither knows nor has reason to know that such person is not properly 
performing his or her duties.'" ) (citing John B. Busacca III, Exchange Act 
Release No. 63312, 99 SEC Docket 34481, 34496 (Nov. 12, 2010)). 

o 	 Yancey Prop. COL 12 ("The act of delegation need not be formal or 
written") (and cases cited); 

o 	 Yancey Prop. COL 13 ("Delegation can take place through the actions and 
words of the parties involved, which include the delegator, delegatee, and 
supervisee.") (and cases cited); 

o 	 Yancey Prop. COL 10 ("A firm's president is not automatically at fault 
when other individuals in the firm engage in misconduct of which he has 
no reason to be aware.") (and cases cited). 

27. It is the burden of the CEO to prove that there has been clear, reasonable, and 
effective delegation. SEC v. Yu, 231 F. Supp. 2d 16, 21 (D. D.C. 2002) (Defendant must submit 
"reliable evidence" of delegation to another individual). 

• 	 Response: Dispute - accuracy of statement. The standard for delegation is 
"reasonableness." To the extent that the Division seeks to impose a higher 
standard, Yancey objects. See Yancey's Response to Division's Prop. COL. 26. 

• 	 Counterstatement: 

o 	 Yancey Prop. COL 9: "A president and CEO of a firm is responsible for 
the firm's compliance with all applicable requirements unless and until he 
reasonably delegates a particular function to another person in the firm, 
and neither knows nor has reason to know that such person is not properly 
performing his or her duties."' (citing John B. Busacca III, Exchange Act 
Release No. 63312,99 SEC Docket 34481,34496 (Nov. 12, 2010)). 

• 	 Support: 

o 	 The Division's reliance on Yu is misplaced. In Yu, the court held that a 
defendant did not delegate supervisory authority where he "submitted [no] 
reliable evidence of supervisory control by another," and the Division 
submitted a multitude of evidence showing continued supervision by the 
defendant. SEC v. Yu, 231 F. Supp. 2d 16, 21 (D. D.C. 2002). Yu never 
expressly decided or even discussed the party that has the burden to prove 
delegation in an administrative proceeding. !d. 
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o 	 Further, it is undisputed that the Division bears the burden to satisfy each 
and every element of its claims against Mr. Yancey, including that Yancey 
had supervisory jurisdiction over Johnson. Stip. COL 2 ("The Division 
bears the burden of proof on all of the Division's claims against Delaney 
and Yancey"); Yancey Prop. COL 2 (laying out elements of failure to 
supervise claim). 

28. The "facts and circumstances" or "Gutfruend'' test has never been applied to prove 
a delegation. 

• 	 Response: Dispute - accuracy of statement and inconsistent with other 
authorities. 

• 	 Counterstatement: Courts use the Gutfreund facts and circumstances test to 
analyze whether a delegation has occurred. 

• 	 Support: 

o 	 Yancey Prop COL 16 (and cases cited therein- Bellows, Yu, Midas, and 
Raymond James) 

o 	 Yancey's Response to Division's Proposed Conclusion of Law 25 (and 
authorities cited therein). 

29. If there is confusion concerning delegation, the delegation is not clear, reasonable, 
and effective, and the CEO of the broker dealer retains responsibility. See Matter Of Koch 
Capital, Inc., Rei. No. 34-31652, 1992 WL 394580 at *5 (December 23, 1992) ("Applicants 
contend that Wolford was responsible for Koch capital's compliance with Rule 15c2-6. 
However, as President, Koch had the ultimate individual responsibility for assuring that the 
finn's compliance procedures were adequate. Far from discharging this obligation, the record 
shows that Koch took no responsibility for compliance with Rule 15c2-6, but rather created 
confusion as to who was responsible. Koch testified that he was not responsible for compliance, 
and he was not sure whether Wolford or Jones was responsible for compliance during the 
relevant period of time. While Koch assertedly delegated to Wolford the duty to write the 
compliance procedures, he knew that Wolford was inexperienced, and that the transition of day
to-day compliance responsibilities from Wolford to Jones resulted in a state of confusion in 
which no one assumed responsibility for compliance. In any event, Koch did nothing to ensure 
that Wolford wrote the procedures, that the procedures that she wrote were adequate, or that the 
fmn implemented the procedures. To the contrary, as developed in the hearing before the Board 
of Governors, Koch ignored Wolford's insistence that Koch capital adopt more extensive 
procedures to secure compliance, and refused even to review her written drafts of such 
procedures.") (emphasis added). 

• 	 Response: Dispute - accuracy of statement and inconsistent with other 
authorities, including cited Koch case. 
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• Counterstatement: Contradictory evidence of delegation does not create 
confusion in the supervisory structure negating delegation. Moreover, the 
standard for delegation is "reasonableness." To the extent that the Division seeks 
to impose a higher standard, Yancey objects. 

• Support: 

o 	 Yancey Prop. COL 19 & 20 (In the Matter of Swartwood Hesse, Inc., 
Exchange Act Release No. 34-31212, SEC Docket 1557, 1992 WL 252184 at 
*5 (Sept. 22, 1992) ("the fact that there was no written documentation to 
support this division of authority is not dispositive of the issue" and finding 
delegation even where broker-dealer's trader testified that he had "no idea" 
whether president delegated his "compliance responsibility"). 

o 	 Koch does not stand for the proposition that any contradictory evidence of 
delegation creates confusion in the supervisory structure negating delegation. 
Rather, Koch stands for the unremarkable and well-settled proposition that a 
president of a finn will continue to be responsible for compliance with all 
regulations unless and until he properly delegates supervisory authority. Koch 
Capital, 1992 WL 394580 at *5. 

• 	 In Koch, the Commission concluded that the president had not properly 
delegated supervisory authority because: 

• 	 The President made no effort to discharge his supervisory 
authority; 

• 	 The President himself could not testify to whom he had delegated 
supervisory authority; 

• 	 The President knew that one of the people he attempted to delegate 
supervisory authority to was inexperienced; 

• 	 The President knew that the firm did not have written supervisory 
procedures governing the conduct at issue, and the President 
ignored the pleas of an employee to adopt more extensive 
procedures and review written drafts ofnew procedures. /d. 

• 	 In contrast, here the evidence demonstrates that: 

• 	 Yancey effectively and unambiguously delegated his supervisory 
authority over Johnson to Pendergraft; 

• 	 Yancey, along with every other person who was asked (including 
Pendergraft), testified that Pendergraft supervised Johnson; 
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• 	 During the relevant time period, Pendergraft was active and 
engaged with Penson and as Johnson's supervisor: there was no 
gap in supervisory authority; 

• 	 Pendergraft was qualified to supervise Johnson; 

• 	 Penson had adequate procedures governing the conduct at issue, 
and Yancey had no reason to believe Penson's procedures were 
inaccurate. 

30. The Division may prove that Yancey failed to reasonably supervise Johnson by 
showing that there was a supervisory vacuum resulting in violations of Rule 204T/204. See 
Matter Of The Application Of Bradford John Titus, Rei. No. 34-38029, 1996 WL 705335 
(December 9, 1996) ("Titus contends that he should not be held responsible for Dickinson's 
failure to fill the supervisory vacuum created by the departure of Broker/Dealer Services. As 
discussed above, however, Titus failed to fulfill his responsibilities as SROP and compliance 
director. We have previously rejected the assertion that a firm's change in corporate structure or 
supervisory systems provides a defense for abdicating obligations. As compliance officer, Titus 
was responsible for enforcing adequate supervisory procedures. Yet, after Viggers left the Firm 
and Broker/Dealer Services was disbanded, Titus did not approach senior management to 
provide replacement supervision."). 

• 	 Response: Dispute - accuracy of statement and unsupported by cited Titus case. 

• 	 Counterstatement: On unique facts, In the Matter of Application of Bradford 
Titus held that a delegator failed to reasonably supervise where there was a gap in 
supervision created by a change in corporate structure because the delegatee left 
the fmn and no new supervisory delegation followed. 1996 WL 705335 
(December 9, 1996). 

• 	 Support: 

o 	 In Titus, a delegatee had been responsible for supervising the particular 
function at issue. Titus, 1996 WL 705335 at 4. After the delegatee left the 
firm, the delegatee's department was disbanded, and the respondent failed to 
delegate a new supervisor, leaving a "supervisory vacuum." Id. 

o 	 In this case, on the other hand, Yancey delegated supervisory authority to 
Pendergraft. Pendergraft was an Executive Vice President at PFSI during the 
relevant time period, and Pendergraft provided Johnson with consistent and 
effective supervision. See Stip. FOF 75 and Yancey Prop. FOFs 9, 10, 12-14. 

IV. THE REMEDIES SOUGHT BY THE DIVISION AGAINST RESPONDENTS 

A. A cease-and-desist order against Delaney pursuant to Section 21 C of the Exchange Act. 
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31. Section 21 C of the Exchange Act provides that, if the Commission finds that any 
person has violated any rule or regulation under the Exchange Act, the Commission may publish 
its findings and enter an order requiring any person that was a cause of the violation to cease and 
desist from causing any future violation of the same provision, rule, or regulation. See 15 U.S.C. 
§78u-3(a). 

• 	 Response: Dispute. The Division's statement omits material language from the 
cited source. 

• 	 Counterstatement: Section 21 C of the Exchange Act provides, in pertinent part, 
that if the Commission fmds, after notice and opportunity for hearing, that any 
person has violated any rule or regulation under the Exchange Act, the 
Commission may publish its fmdings and enter an order requiring any person that 
was a cause of the violation due to an act or omission the person knew or 
should have known would contribute to such violation, to cease and desist 
from committing or causing such violation and any future violation of the same 
provision, rule, or regulation. 

• 	 Support: 

o 	 15 U.S.C. § 78u-3(a) (stating, in pertinent part: "If the Commission finds, 
after notice and opportunity for hearing, that any person is violating, has 
violated, or is about to violate any provision of this chapter, or any rule or 
regulation thereunder, the Commission may publish its findings and enter an 
order requiring such person, and any other person that is, was, or would be a 
cause of the violation, due to an act or omission the person knew or should 
have known would contribute to such violation, to cease and desist from 
committing or causing such violation and any future violation of the same 
provision, rule, or regulation." (emphasis added)). 

32. In deciding whether to issue a cease-and-desist order, the court must consider 
whether there is a reasonable likelihood of future securities violations. KPMG Peat Marwick 
LLP, Rei. No. 34-43862, 2001 WL 47245 at *26 (Jan. 19, 2001). In the ordinary course, a past 
violation suffices to establish a risk of future violations. /d. The showing necessary to 
demonstrate the likelihood of future violations is "significantly less than that required for an 
injunction." /d. 

• 	 Response: No Dispute. 

33. In deciding whether to issue a cease-and-desist order, the court may consider 
several factors including the seriousness of the violation, the isolated or recurrent nature of the 
violation, the respondent's state of mind, the sincerity of the respondent's assurances against 
future violations, the respondent's recognition of the wrongful nature of his or her conduct, the 
respondent's opportunity to commit future violations, whether the violation is recent, the degree 
of harm to investors or the marketplace resulting from the violation, and the remedial function to 
be served by the cease-and-desist order in the context of any other sanctions being sought in the 
same proceedings. KPMG Peat Marwick LLP, Rei. No. 34-43862, 2001 WL 47245 at *26 (Jan. 
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19, 2001). This inquiry is a flexible one and no one factor is dispositive. !d. It is undertaken not 
to determine whether there is a "reasonable likelihood" of future violations but to guide the 
court's discretion. !d. 

• 	 Response: No Dispute. 

B. 	 Bars from association against Delaney and Yancey pursuant to 15(b)(6) of the Exchange 
Act. 

34. Section 15(b )(6) of the Exchange Act provides that the Commission shall censure, 
limit, suspend, or bar any associated person from being associated with a broker, dealer, 
investment adviser, municipal securities dealer, municipal advisor, transfer agent, or nationally 
recognized statistical rating organization, or from participating in an offering of penny stock, if 
the Commission finds that such censure, limitation, suspension, or bar is in the public interest. 
See 15 U.S.C. §78o(b)(6)(A)(i). 

• 	 Response: No Dispute 

35. The Dodd-Frank Wall Street Reform and Consumer Protection Act, enacted on July 
21, 201 0, provided additional collateral bar sanctions to Exchange Act Section lS(b ). Pub. L. 
No. 111-203, 124 Stat. 1376 (2010). In addition, the collateral bars added by the Dodd-Frank 
Act may be imposed even if some of the violative conduct pre-dated the Dodd-Frank Act 
because the bars are prospective remedies "whose purpose is to protect the investing public from 
future harm." Matter ofJohn W Lawton, Rei. No. 3513, 2012 WL 6208750 at *7- 10 (Dec. 13, 
2012). 

• 	 Response: No Dispute. 

36. In determining the public interest the Commission has considered the following 
factors: the egregiousness of the respondent's actions, the isolated or recurrent nature of the 
infraction, the degree of scienter involved, the sincerity of the respondent's assurances against 
future violations, the respondent's recognition of the wrongful nature of his or her conduct, the 
likelihood that the respondent's occupation will present opportunities for future violations, the 
age of the violation, the degree of harm to investors and the marketplace resulting from the 
violation, and, in conjunction with other factors, the extent to which the sanction will have a 
deterrent effect. See Matter of Gary M Komman, Rei. No. 34-59403, 2009 WL 367635 at * 6 
(Feb. 13, 2009) (citing Steadman v. SEC, 603 F.2d 1126, 1140 (5th Cir. 1979), aff'd on other 
grounds, 450 U.S. 91 (1981)); Matter of Ralph W. LeBlanc, Rei. No. 34-48254, 2003 WL 
21755845 at* 6 (July 30, 2003); Matter ofPeter Siris, Rei. No. 34-71068, 2013 WL 6528874 at 
n.72 (Dec. 12, 2013). 

• 	 Response: Dispute - accuracy of statement. Deterrence is not one of the 
Steadman factors, but rather a consideration weighed against punislunent when 
determining the severity of sanctions. 

• 	 Counterstatement: In determining the public interest the Commission has 
considered the following factors: the egregiousness of the respondent's actions, 
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the isolated or recurrent nature of the infraction, the degree of scienter involved, 
the sincerity of the respondent's assurances against future violations, the 
respondent's recognition of the wrongful nature of his or her conduct, the 
likelihood that the respondent's occupation will present opportunities for future 
violations, the age of the violation, the degree of harm to investors and the 
marketplace resulting from the violation and, ia eeojuoetieo v;ith etheF faeteFs, 
tile eJfteot te wlliell the saoetieo will lla¥e a deteFFeot effeet. The purpose of 
imposing sanctions is deterrence, not to punish the Respondent. In the Matter 
ofStephen J. Horning, Exchange Act Release No. 56886, 2007 SEC LEXIS 2796, 
at *24 (Dec. 3, 2007). 

37. The "'inquiry into the appropriate sanction to protect the public interest is a flexible 
one and no one factor is dispositive."' See Kornman, 2009 WL 367635 at* 6 (quoting Matter of 
David Henry Disraeli, Rei. No. 34-57027,2007 WL 4481515 at* 15 (Dec. 21, 2007)). 

• Response: No Dispute. 

38. The detennination of what is in the public interest "extends ... to the public-at
large," "the welfare of investors as a class," and "standards of conduct in the securities business 
generally." See Matter of Christopher A. Lowry, Rei. No. IA-2052, 2002 WL 1997959 at * 6 
(Aug. 30, 2002), affd, 340 F.3d 501 (8th Cir. 2003); Matter ofArthur Lipper Corp., Rei. No. 34
11773, 1975 WL 163472 at* 15 (Oct. 24, 1975). 

• Response: No Dispute. 

C. Civil penalties against each Respondent pursuant to 21 B of the Exchange Act. 

39. Section 21B(a)(2) of the Exchange Act provides that, in any proceeding instituted 
under Section 21 C, the Commission may impose a civil penalty if the Commission finds that 
person is or was a cause of the violation of any rule or regulation issued under the Exchange Act. 
15 U.S.C. §78u-2(a)(2)(B). 

• Response: No Dispute. 

40. Section 21B(a)(l) of the Exchange Act further provides that, in any proceeding 
instituted under Section 15(b ), the Commission may impose a civil penalty if it finds that such 
penalty is in the public interest and that such person has willfully aided and abetted a violation of 
the securities laws. 15 U.S.C. §78u-2(a)(l)(B). 

• Response: No Dispute. 

41. Section 21B(a)(l) of the Exchange Act also provides that the Commission may 
impose a civil penalty if it finds that such penalty is in the public interest and that such person 
has failed reasonably to supervise, within the meaning of section 15(b)(4)(E), with a view to 
preventing violations of rules and regulations, another person who commits such a violation, if 
such other person is subject to his supervision. 15 U.S.C. §78u-2(a)(l)(D). 
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• Response: No Dispute. 

42. In making the public interest determination required by Section 21B(a)(l) of the 
Exchange Act, the Commission may consider (1) whether the act or omission for which such 
penalty is assessed involved fraud, deceit, manipulation, or deliberate or reckless disregard of a 
regulatory requirement; (2) the harm to other persons resulting either directly or indirectly from 
such act or omission; (3) the extent to which any person was unjustly enriched, taking into 
account any restitution made to persons injured by such behavior; ( 4) whether such person 
previously has been found by the Commission, another appropriate regulatory agency, or a self
regulatory organization to have violated the Federal securities laws, State securities laws, or the 
rules of a self-regulatory organization, has been enjoined by a court of competent jurisdiction 
from violations of such laws or rules, or has been convicted by a court of competent jurisdiction 
of violations of such laws or of any felony or misdemeanor described in section 15(b)(4)(B) of 
this title; ( 5) the need to deter such person and other persons from committing such acts or 
omissions; and (6) such other matters as justice may require. 15 U.S.C. §78u-2(c). 

• Response: No Dispute. 

43. Section 21B(b) establishes a three-tier penalty structure and provides that a third
tier penalty is appropriate where (A) the act or omission involved a deliberate or reckless 
disregard of a regulatory requirement; and (B) such act or omission directly or indirectly created 
a significant risk of substantial losses to other persons. 15 U.S.C. §78u-2(b)(3). 

• Response: No Dispute. 

D. Disgorgement against each defendant pursuant to Exchange Act Section 21B. 

44. Section 21B(e) of the Exchange Act provides that, in any proceeding in which the a 
penalty may be imposed, disgorgement may also be ordered. 15 U.S.C. §78u-2(e). 

• Response: No Dispute. 

45. Disgorgement is an equitable remedy that requires a violator to give up wrongfully 
obtained profits causally related to the proven wrongdoing. See SEC v. First City Fin. Corp., 
890 F.2d 1215, 1230-32 (D.C. Cir. 1989). 

• Response: No Dispute. 
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January 20, 2015 Respectfully Submitted, 
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' IKitS . Addleman 

ATTORNEYS FOR RESPONDENT 
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JAN 2 0 201' 

UNITED STATES OF AMERJCA 

Before the 


SECURITIES AND EXCHANGE COMMISSION 


ADMINISTRA TJVE PROCEEDING 
File No. 3-1587 

In the Matter of 

THOMAS R. DELANEY II and 
CHARLES W. YANCEY 

Respondents. 

RESPONDENT CHARLES W. YANCEY'S RESPONSE TO RESPONDENT 

DELANEY'S POST HEARING PROPOSED FINDINGS OF FACT 




Respondent Charles W. Yancey ("Yancey"), by and through counsel, submits this 

Response to Respondent Delaney's ("Delaney") Post-hearing Proposed Findings of Fact. 

Pursuant to the Court's post-hearing order (Thomas R. Delaney II, Admin. Proc. Rulings Release 

No. 2011, 2014 SEC LEXIS 4305 (Nov. 13, 2014)), this submission indicates which of 

Delaney's Proposed Findings of Fact Yancey does not dispute. Where Yancey disputes one of 

Delaney's Proposed Findings of Fact, this submission provides the reason for the dispute and a 

counterstatement accompanied by quotations of the key language from the evidentiary record 

that supports the objection. Also, for the Court's convenience, the table below reflects the 

numbered Findings of Fact that Yancey disputes. 

No Dispute 1-5, 7-8, 10-12, 15-19, 24-30, 32-36, 39-40,43-47, 50-55, 57-58, 60-65, 
67-73,75-77,79-90,92-97,100 

Dispute 6,9,13-14,20-23,31,37-38,41-42,48-49,56,59,66,74,78,91,98-99 
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1. 	 Respondent Tom Delaney is regarded as an honest man of exemplary character, and 

possessing high integrity by all Penson employees who testified and were asked to 

express an opinion about his character. 

a. 	 Response: No Dispute. 

2. 	 Delaney's current bosses, who are aware of the Division's allegations against him but 

have continued to employ him in a compliance-related job, believe that he is honest. 

a. 	 Response: No Dispute. 

3. 	 Nothing about the Division's allegations, lawsuit, or the evidence in this case changed 
any witness's opinion of Delaney's character. 

a. 	 Response: No Dispute. 

4. 	 No witness who testified expressed a neutral or negative opinion of Delaney's character 
for honesty and integrity; all witnesses who were asked expressed only positive opinions 
of Delaney's Character. 

a. 	 Response: No Dispute. 

5. 	 Delaney's colleagues and subordinates enjoyed working for and with him because of his 

industry knowledge, honesty, and collaboration. 

a. 	 Response: No Dispute. 

6. 	 Delaney performed his job as CCO as well as he could based on the available resources 
he had. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Delaney performed his job as CCO as well as he could based 

on the available resources he had; when requested, Yancey provided or 
approved additional resources to Delaney or Compliance without hesitation. 

c. 	 Support: 

d. 	 Tr. 725:8-14 [Alaniz] 

8 Q Okay. If you could, tell us what-- what you 
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9 know -- or your opinion of Mr. Delaney's performance in 
10 his job as ceo. 
11 A My opinion, I believe he did the best that he 

12 could. We had a lot of fires to put out. We were always 

13 behind the eight ball. I think with what resources we 
14 had, I believe he did the best. 

e. 	 Tr. 1340:2-24 [Delaney] 

Q Was Mr. Yancey an accessible supervisor? 
A He was. 

Q Was he an engaged supervisor? 
A He was. 

Q Did he foster a culture of compliance at the 
organization? 

A He did. 

Q When you needed something in the Compliance 
department, did Mr. Yancey generally provide it? 

A He did. 
Q Did you ask to expand the Compliance department 

while you were the Chief Compliance Officer? 
A I did. 
Q Did that require Mr. Yancey's approval? 
A It did. 

Q Did he grant it? 
A He did. 

Q How did you expand the Compliance department, 
in what way? 

A 	 When I started with the Compliance department, 
it was about a team of five or so, and at our high point 
we had over 25 compliance associates that were in that 
department. It was a meaningful -- it was a meaningful 

addition to-- to staff. We had implemented a very, very 
expensive compliance system called Actimize, the 
implementation ofwhich I recall was nearly $500,000. 
Bill Yancey approved that without blinking an eye. 

f. Ex. 525 (In response to Delaney's staffing memo, Yancey stated "[i]fwe add 
anywhere it will be in Compliance as nothing is more important.") 
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7. 	 Based on Delaney's colleagues and supervisors' experience with him, Delaney never hid 
problems from management or regulators and routinely escalated issues up the chain of 

command or to regulators. 

a. 	 Response: No Dispute. 

8. 	 Delaney is regarded by his managers and others to whom he reported as a compliance
minded individual and an effective ceo. 

a. 	 Response: No Dispute. 

9. 	 During his tenure at Penson, Delaney worked to improve compliance by doubling the 
number of compliance personnel. 

a. 	 Response: Dispute - incomplete as stated. 

b. 	 Counterstatement: During his tenure at Penson, Delaney and Yancey worked 
together to improve compliance by doubling the number ofcompliance 
personnel. 

c. 	 Support: 

d. 	 Stip. FOF 72. During the relevant time period 2008 to 2011 Penson's 
compliance department, under the direction of Yancey and Delaney, grew to 
over 23 employees. Tr. 2506:12-15, 2507:16-19. 

e. 	 Tr. 1226:16-23 [Delaney] 

16 Q What about the size? Did you feel like you had 

17 enough people within Compliance to do everything that 

18 needed to be done? 

19 A Well, I think over time we ended up adding 

20 significantly to that. So certainly while I was there 

21 and partnering with the Chief Executive Officer, Bill 

22 Yancey, really-- really focused on building a robust 

23 compliance program. 


f. 	 Tr. 727:4-16 [Alaniz] 


4 QLet me ask: At Penson when you started, how 

5 many compliance -- how many people were there in the 

6 Compliance department? 
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7 A I would say anywhere from 10 to 12 individuals. 

8 Q Okay. 

9 A Maybe -- no more than 15. 


10 Q And when you left, do you recall how many there 

11 were? 

12 A Over 20. Maybe 20, 25. 


13 QOkay. So in that time that you were there that 


14 Mr. Delaney was the CCO, the Compliance department 

15 doubled? 

16 A Yes. 


10. During his tenure at Penson, Delaney worked to improve Compliance by reorganizing the 
Compliance personnel into three groups, or silos, to handle three significant compliance 
responsibilities: anti-money laundering; regulatory liaison; and operations. 

a. 	 Response: No Dispute. 

11. When faced with the choice, Delaney did not compromise compliance in order to 
increase profits. 

a. 	 Response: No Dispute. 

12. No witness who testified indicated that Delaney's compensation, including salary and 
bonus, was in any way tied to the profits of Stock Loan or Penson. 

a. 	 Response: No Dispute. 

13. Delaney has a reputation for escalating compliance issues. 	If he learned that Stock Loan 
was choosing to violate the rules, Delaney would not have accepted it and would have 
escalated the issue immediately. 

a. 	 Response: Dispute - incomplete as stated. 

b. 	 Counterstatement: Delaney has a reputation for escalating compliance issues. If 
he learned that Stock Loan was choosing to violate the rules, Delaney would not 
have accepted it and would have escalated the issue immediately. It is 
undisputed that Delaney never escalated any Stock Loan violations to 
Yancey. 

6 



c. 	 Support: 

d. 	 Stip. FOF 43 (Yancey was not aware that Penson's Stock Loan Department was 

violating Rule 204 ). 

e. 	 Tr. 1757:8-16 [Hasty] 

8 QAll right. Let me ask just assuming 

9 hypothetically that there had been meeting with Mr. 

10 Gover and you and Mr. Delaney where it was discussed 

11 that Stock Loan was deliberately choosing not to comply 

12 with Rule 204. Based on who you know Tom Delaney to 


13 be, what would you expect his response would have been? 

14 A I would have expected him to immediately say, 

15 That's not an acceptable solution, and he would have 

16 escalated that further. 


14. Brian Gover's memory is neither clear nor reliable. 

a. 	 Response: Dispute- accuracy of statement. 

b. 	 Counterstatement: Brian Gover's memory is neither clear nor reliable with 
regard to his alleged meetings with Delaney. 

c. 	 Support: 

d. 	 Tr. 140:15-22 [Gover] 


15 It's been how long since-- since the date of the 

16 meetings that you described with Mr. Delaney? 

17 A In the range of five years. 

18 QOkay. And how clear would you say your memory 

19 is of the dates ofthose meetings? 


20 A You know, I think, you know, I can pretty 

21 accurately within nine months, but, you know, I would not 

22 be able to reliably say, yeah, at this point. 


15. Gover entered into a cooperation agreement with the Division. 

a. 	 Response: No Dispute. 
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16. Gover testified that he met with Johnson, Delaney and Hasty regarding Rule 204 
sometime between November 2009 and July 2010. 

a. 	 Response: No Dispute. 

17. Hasty contradicted Gover's testimony: she did not attend a meeting with Gover at which 

it was discussed that Stock Loan was choosing not to comply with Rule 204's close out 
requirements. 

a. 	 Response: No Dispute. 

18. Johnson contradicted Gover's testimony: he did not attend a meeting with Gover to 
discuss the possibility of recalling loans on T +2 to close out 204 fails. 

a. 	 Response: No Dispute. 

19. Delaney contradicted Gover's testimony: he did not attend any meeting with Gover at 
which Stock Loan's intentional non-compliance with Rule 204 was discussed. 

a. 	 Response: No Dispute. 

20. Alaniz described a meeting at which Gover was questioned at length by John Kenny 
about Rule 204 close-out failures. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Alaniz described a meeting at which Gover was questioned for 

approximately 15-20 minutes by John Kenny about Rule 204 close-out failures 

c. 	 Support: 

d. 	 Tr. 790:1-20 [Alaniz] 

1 going to be a peculiar question -- but during this 


2 meeting, was there an interaction between Mr. Kenny and 


3 Mr. Gover that you recall? 

4A Yes. 

9 Q Okay. What was the interaction that you 

10 recall? 

11 A The interaction from John Kenny was the basic, 

12 simple question ofwhat happened, what were they doing to 
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13 remediate it, and Brian Gover replied how he was going to 


14 remediate it. 


15 QOkay. 

16 A What the issues were and what the remediation 


17 process was. 

18 Q Did that go on for a while, this back and 

19 forth? 

20 A It was probably about 15, 20 minutes. 


21. Gover denied that meeting where Kenny asked Gover about the failures in Alaniz's 3012 
testing ever happened. 

a. 	 Response: Dispute- accuracy of statement. 

b. 	 Counterstatement: Gover could not recall the meeting where Kenny asked Gover 
about the failures in Alaniz's 3012 testing ever happened. 

c. 	 Support: 

d. 	 Tr. 154:23- 154:16 [Gover] 

22 QAnd so is that -- so if that's what you 

23 thought, do you recall there being a meeting about this, 

24 about this 3012 report? 


25 A I don't recall a meeting of it. It's not to 

1 say that there couldn't have been one. I don't recall a 

2 meeting. I don't recall a meeting, though. 

3 QDo you -- so you don't recall a meeting where 

4 Mr. Yancey was there and Mr. Delaney was there. 

5 And who's John Kenny? 

6 A John Kenny is the COO. I reported to John 

7 Kenny. 


8 QSo Mr. Kenny was there. You don't remember 

9 talking about this 3012 report with -- with that cast of 

1 0 characters? And more, but at least that? 

11 A No, I don't. 

12 Q And so you don't remember having an extensive 

13 discussion with Mr. Kenny where he was asking you 

14 about -- about these fails and what buy-ins was going to 

15 do to correct the problems in this 3012 report? 

16 A No, I don't. 


9 



22. Gover testified that ifhe had known close out failures were a Stock Loan problem he 
would have mentioned that in a meeting with his supervisor. 

a. 	 Response: Dispute - unclear as stated. 

b. 	 Counterstatement: Gover testified that if he had known close out failures were a 
Stock Loan problem he would have mentioned that in a meeting with his 
supervisor, John Kenny. 

c. 	 Support: 

d. 	 Tr. 155:3 -7 [Gover] 


Q Do you -- so you don't recall a meeting where 

Mr. Yancey was there and Mr. Delaney was there. 


And who's John Kenny? 


A John Kenny is the COO. I reported to John 

Kenny. 


e. 	 Tr. 156:13-157:1 [Gover] 


12 Q But if someone was calling upon you to fix this 


13 problem, you would have identified it as a Stock Loan 

14 problem, right, assuming you knew about the Stock Loan 


15 problem? 


16 A Yeah, I don't -- I don't know. It's hard for 

17 me to speculate what if on something that -- you know, a 

18 conversation that may or may not have happened five years 

19 ago. 


20 Q Well, let's go here. You wouldn't sit back 


21 while the person you reported to probed you at length 


22 about this problem and not report that some of it was 

23 Stock Loan if you knew some of it was Stock Loan? 


24ANo. 

25 Q Would you have just sat back silently? 


1 A Of course not. 


23. Gover never told Kenny or anyone else that failures to close out were attributable to 

Stock Loan. 

a. 	 Response: Dispute - incomplete as stated. 
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a. 	 Counterstatement: Gover never told Kenny or anyone else that failures to close 
out were attributable to Stock Loan. Gover's knowledge of any Stock Loan 

failures was gained independently of the December 2009 Audit. 

b. 	 Support: 

c. 	 Tr. 153:25- 154:21 [Gover] 

24 QDo you 
25 attribute that to any particular part ofPenson other 
I than buy-ins? 
2 A Yeah. I mean, at the end of the day Penson is 
3 responsible for the close-outs. 
4 Q I get that. I'm just trying to figure out 
5 if-- if wasn't buy-ins-
6 A What I think was happening was that Stock Loan 
7 was recalling the shares. So they were coming back and 
8 saying, hey, so let me take a back -- a step back. It 
9 might be helpful to understand the process. 
I 0 QWell, let me -- instead, let me go here. So 
II you think this relates to that Stock Loan's -- whether 
I2 they were buying in for market open? 
13 A I think it re- -- I think it relates to, when 
I4 Stock Loan was recalling the shares, as to whether those 
15 shares were being recalled in time for the open or if 
I6 they were getting recalled and they were coming into the 
17 close. 

d. 	 Tr. 154:22-25 [Gover] 

22 QAnd so is that -- so if that's what you 
23 thought, do you recall there being a meeting about this, 
24 about this 30I2 report? 
25 A I don't recall a meeting of it. 

e. 	 Tr. 155:18 -156:1 [Gover] 
I8 you don't remember it, as you're sitting here, if you 
19 were asked about that back at the time the 3012 report 
20 came out, I take it you would have mentioned the Stock 
2I Loan issue if you knew about it, right? 
22 A If I were aware of the Stock Loan issue, yeah. 
23 QYou for certain would have brought that up? 
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24 A If I were aware and had a belief that Stock 


25 Loan was not doing what they should have been doing, yes, 

I would have brought it up. 


f. 	 Tr. 173-17-21; 175:19-21 [Gover] 

A ... Just because there were issues in the buy-ins group of getting the 

executions done on time does not mean that there were issues in Stock 
Loan or were not issues in Stock Loan. They're separate. 

A ... If you're saying given the audit around the buy-in's piece, no, I don't 

think that that would have given rise to a reasonable inquiry of the Stock Loan. 

g. 	 Stip. FOF 78 (The December 2009 audit and June 2010 follow-up 204(a) audit 
results related only to the Buy-Ins Department) 

h. 	 Tr. 855:11-856:12 (Gover] (agreeing that based on his test results, it was not 
necessary to go to the Stock Loan Department) 

1. 	 Tr. 168:13-22 [Gover] 
A: the December audit was focused only to ... It was focused on the 
processes within my group and where we were failing. 

J. 	 Tr. 170:5-13 [Gover] 
Q: I guess the point I want to establish is that your group made an incredible 
effort, incredible effort at all times to comply with Rule 204(a); do you agree? 
A: We made-- we made an effort to comply with 204. The results of the 
audit showed we weren't making buy-ins, my group. The efforts weren't 
sufficient. But yes, the people in the group, they cared, they wanted to do the 
right thing, they wanted to comply with the regulations. 

24. DeLaSierra entered a cooperation agreement with the Division. 

a. 	 Response: No Dispute. 

25. During his testimony DeLaSierra was afraid that the Division of enforcement might 

charge him in the lawsuit as well. 

a. 	 Response: No Dispute. 

26. Although DeLaSierra believed Delaney knew about Stock Loan's practice, the only 
concrete information that he pointed to that would have made Delaney aware of the 

practice was that Penson's Stock Loan department still had counterparties. 
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a. 	 Response: No Dispute. 

27. DeLaSierra's testified that he did not discuss the requirements for Rule 204 with Eric 

Alaniz. 

a. 	 Response: No Dispute- but contains typographical error. 

b. 	 Counterstatement: DeLaSierra testified that he did not discuss the requirements 

for Rule 204 with Eric Alaniz. 

c. 	 Support: 

d. 	 Tr. 264:21 -265:7 [DeLaSierra] 

20 QSo in 2009 during Mr. Alaniz's audit, you 

21 didn't tell him no, our understanding is the rule allows 


22 us to buy in at market close? 


23 A I don't think that came up. 

24 QYou don't think he had that conversation with 

25 you about what was required ofRule 204? 


I A Correct. 

2 Q Okay. Are you sure of that? 

3 A On the loan sale piece, I never had a 


4 discussion with Eric Alaniz about it. 


5 Q You never had a discussion about when close-out 


6 was required under Rule 204? 

7 A On the long sale portion, no. 


28. Alaniz testified that DeLaSierra met with him and discussed Rule 204 and the closeout 

requirements. 

a. 	 Response: No Dispute. 

29. DeLaSierra acknowledged the Alaniz's understanding ofRule 204, that close-outs must 

be completed by market open on T +4 or T +6, was correct. 

a. 	 Response: No Dispute- but contains typographical error. 

b. 	 Counterstatement: DeLaSierra acknowledged Alaniz's understanding of Rule 
204, that close-outs must be completed by market open on T +4 or T +6, was 
correct. 
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c. 	 Support: 

d. 	 Tr. 751:13-25 [Alaniz] 

13 A No, they did not. Brian Hall was silent. Rudy 

14 De La Sierra indicated that that was not his 


15 interpretation of the rule. 

16 QOkay. What did he tell you his interpretation 

17 was? 

18 A He did not. He just stated that my 

19 interpretation was not the correct interpretation. So at 

20 that point, so there wouldn't be any, I guess, head 


21 butting or trying to, I guess, to avoid any type of 


22 confusion, I let them take the rule with them. I told 

23 them to read it, sleep on it, and the next day we would 

24 reconvene and we would decided what -- what they thought 

25 the understanding of the rule was. 


e. 	 Tr. 752:3-10 [Alaniz] 


3 QThat next day meeting, what happened? 


4 A The next morning, I was called up. I can't 

5 remember who called me up. I met with Brian Hall, Rudy 

6 De La Sierra, and they brought in Matt Butane and I went 

7 over with Doug Gorenflo. And as soon as we arrived, I 

8 asked them if they had time to read the rule. And they 


9 said yes, and they did confirm that my interpretation of 


1 0 the rule was correct. 


30. DeLaSierra understood the requirements ofRule 204 from the very beginning of204T, 
that buying in had to occur at market open on T +6. 

a. 	 Response: No Dispute. 

31. In DeLaSierra's first investigative testimony before the SEC, the only meeting that he 
mentioned that made Penson's Compliance department aware of Stock Loan's practice of 
not closing out Sales by market open was a meeting in early 2011. 

a. 	 Response: Dispute- unclear as stated. 

b. 	 Counterstatement: In DeLaSierra's first investigative testimony before the SEC, 
the only meeting that he mentioned that made Penson's Compliance department 
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aware of Stock Loan's practice of not closing out Long Sales of Loaned 
Securities by market open was a meeting in early 2011. 

c. Support: 

d. 	 Tr. 265:1-267:11 [DeLaSierra] 
A On the loan sale piece, I never had a 

discussion with Eric Alaniz about it. 
Q You never had a discussion about when close-out 

was required under Rule 204? 
A On the long sale portion, no. 

Q Okay. You- you testified -like I 
mentioned, you testified about this - this two times 
before; is that right? 
A Correct. 

Q And the first one was in 2012, the spring or 
fall. For some reason I'm remembering fall and probably 

wrong, but we can resolve that pretty quickly. I am, in 

fact, wrong. So in the spring of2012, you testified. 

And do you recall if you were asked whether Compliance 
knew about this practice? 
A Yes. 

Q Okay. You recall that you were asked that? 

A I recall that I was asked that, yes. 

Q And the first thing that you were asked was: 
At the time that Rule 204T came out, did the Stock Loan 
department consult with anyone from Compliance? 

And then I think the question - maybe the 
question was going to go on. I think Mr. Warner was the 

one asking it, and it got cut off. And what did you 
answer? 

A I said we did not consult with them. 

Q Okay. So that was back in 2012. And as we 

covered earlier, you remembered events a little bit more 
clearly then? 
A Yes. 

Q And you testified that when 204T came out, you 
didn't consult with anyone from Compliance? 
A Consult, yes. We did not consult. 

Q Now, you- you were also asked during that 
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testimony if- if anyone from Compliance was aware of 

this practice. Is that right? 

A Yes. 

Q All right. And when you were asked about that, 

you mentioned a meeting. Is that 
A Oh. 


Q Is that accurate? 

A Yeah. 

Q And - and the meeting you mentioned, you said 

it was the beginning of last year, which again you were 

testifying in 2012. Right? 

A Right. 


Q So you mentioned a meeting in the beginning of 

2011. 

A Yes. 

Q And - and that's the meeting that you 

testified about when you were asked how it was that 

Compliance was aware, how you knew Compliance was aware 

of this practice? 


A Oh, I'm sorry. Is that a question? 


Q Yeah. 

A Yes. 

Q And you didn't mention any other meetings with 

Compliance? 

A Yes. 


32. DeLaSierra's memory was better at the time of his first investigative testimony than it 
was during the fmal hearing. 

a. Response: No Dispute. 

33. In DeLaSierra's first testimony, he said he did not consult with Compliance about Rule 
204T when the rule came out. 

a. Response: No Dispute. 

34. DeLaSierra's misread his own prior testimony into the record. 

a. Response: No Dispute- but contains typographical error. 
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b. 	 Counterstatement: DeLaSierra misread his own prior testimony into the record. 

c. 	 Support: 

d. 	 Tr. 269:23-270:7 [DeLaSierra] 
23 Q Who did you say attended? 
24 A Myself and Mike Johnson and Tom Delaney. 

25 QMyself and/or Mike Johnson? 
1 A No, and Mike Johnson. 
2 Q That's- that's what your transcript says? 
3 A The- the transcript says "and/or." 

4 QOkay. Does and/or- are you saying the 
5 transcript's wrong? 
6 A I'm saying I could have- could have said 
7 that, yes 

35. Johnson does not know whether Delaney was aware of Stock Loan's practice of not 
closing out long sales by market open for stocks out on loan as described in Exhibit 89. 

a. 	 Response: No Dispute. 

36. Delaney was not aware that Stock Loan had been deliberately violating Rule 204 prior to 
seeing the FINRA exam response in March, 2011. 

a. 	 Response: No Dispute. 

37. Stock Loan never put any Rule 204 policies or procedures for not closing out until the 
afternoon ofT+6 in writing. 

a. 	 Response: Dispute - unclear as stated. 

b. 	 Counterstatement: Any policy of Stock Loan to close-out long sales of loaned 
securities in the afternoon ofT+6 was not in writing, but an oral understanding 
solely among Stock Loan personnel. 

c. 	 Support: 

d. 	 Tr. 389:21-390:4 [Wetzig] 

21 Q So Mike Johnson developed the procedure by 

22 which you would not close out until afternoon ofT+6? 
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23 A Correct. 


24 Q And did he communicate that to you in writing 

25 ever? 

1 A Not that I'm aware of. 


2 Q That was just an oral understanding among the 

3 Stock Loan folks? 

4 A That is correct. 


38. In preparation for testing in 2009 and 2010, Alaniz met with Stock Loan to learn about 
their Rule 204 process. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: In preparation for testing in 2009, Alaniz met with Stock Loan 
to learn about their Rule 204 process. 

c. 	 Support: 

d. 	 Tr. 748:21-749:20 [Alaniz] 

21 Q Okay. You have today's date on there, November 
22 13th, 2009. Best of your recollection, would that have 
23 been near when you would have begun this testing process? 
24 A Yes. 
25 Q All right. Now, I want to go back to this

1 to the meetings that you had. What was the pwpose of 

2 meeting with the Stock Loan department? 
3 A The pwpose ofmeeting with any department in 

4 this search, under these circumstances with the Stock 

5 Loan, was to ensure that I understood the rule 

6 completely. Not completely as- completely as to what I 
7 was going to test. 
8 Q All right. You've read the rule? 

9 A I've read the rule. 

1 0 QSo - so you said that you met with him to make 

11 sure you understood it. How did meeting with him help 
12 you understand it? 
13 A Well, Reg SHO- Regulation SHO was new to me. 
14 The rule was new at the time. So since they were the 
15 business unit that dealt with this rule on a daily basis, 
16 I wanted to make sure that I understood it as I read it. 
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17 As them being the individuals that would be applying this 
18 rule, I wanted to make sure we were on the same page so 
19 that I wasn't testing one thing when they thought I was 

20 testing another. 

39. Although he explicitly told them he was testing Rule 204, no one in the Stock Loan 

department at Penson told Alaniz that their operations were inconsistent with the rule. 

a. 	 Response: No Dispute. 

40. Stock Loan misled Alaniz by not mentioning their non-compliant procedures with regard 

to Rule 204. 

a. 	 Response: No Dispute. 

41. Both Stock Loan and Buy-Ins knew the Rule 204 close-out requirements. 

a. 	 Response: Dispute- unclear as stated. 

b. 	 Counterstatement: Personnel from both Stock Loan and Buy-Ins departments 
knew the Rule 204 close-out requirements. 

c. 	 Support: 

d. 	 Tr. 101:17-23 [Gover] 


17 QWho at PFSI knew about Rule 204(a) and the 

18 obligations to - to close out that we just discussed? 


19 And I'll just throw it out. Did buy- did the buy-ins 


20 department know that? 

21 A Yes. 

22 Q Did the Stock Loan department know that? 

23 A Yes. 


e. 	 Tr. 202:6-14 [DeLaSierra] 

6 QMr. De La Sierra, were you aware ofwhen the 

7 rule required close-outs of long sales? 

8 A When 204T went into place? 

9 QYes, sir. 

10 A Yes. 


11 QWhat time did the rule require close-outs? 
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12 A Market open ofT6. 


13 QAnd that wasn't Stock Lending's practice? 


14 A Correct. 


f. 	 Tr. 536:3-6 [Johnson] 

3 QAnd - and your reading ofthe rule was that it 

4 required close-out by market open on T+6? 


5 A My reading of the rule as it pertained to long 


6 sales and CNS, yes. 


42. During the meeting with Stock Loan, which purportedly occurred after the initial 

meetings with Delaney related to difficulty ofcomplying with Rule 204, no one indicated 
that Delaney told them they didn't need to comply with Alaniz's interpretation of Rule 
204. 

a. 	 Response: Dispute - unclear as stated. 

b. 	 Counterstatement: During a meeting between Alaniz, Hall, and DeLaSierra, 
which purportedly occurred after the alleged meeting between Delaney and Stock 
Loan personnel related to difficulties complying with Rule 204, neither Hall nor 
De La Sierra told Alaniz that Delaney told them they didn't need to comply with 
Alaniz's interpretation of Rule 204. 

c. 	 Support: 

d. 	 Tr. 752:24 -753:5 [Alaniz] 

24 Q Did -during this meeting, did either Rudy De 

25 La Sierra or Brian Hall tell you, "Hey, we met with Tom 


I Delaney and he told us that we don't need to comply with 


2 your interpretation of that rule"? 


3ANo. 


4 QDid anyone ever tell you that from Stock Loan? 

5ANo. 


43. During Alaniz's meeting with Stock Loan, no one discussed contrary industry practice; 
for example, that in the industry, other firms weren't closing out by market open. 

a. 	 Response: No Dispute. 
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44. Following the meeting with Stock Loan, Alaniz had no reason to suspect that Stock Loan 
wasn't buying in at market open. 

a. 	 Response: No Dispute. 

45. Alaniz prepared the initial draft of the 3012 summary report (Exhibit 135). 

a. 	 Response: No Dispute. 

46. Alaniz included what he thought were key issues on the 3012 summary report. Delaney 
generally took Alaniz's suggestions on what to include. 

a. 	 Response: No Dispute. 

4 7. Alaniz kept testing results and documentation in folders and kept them at Penson. These 
documents were reviewed by regulators, including FINRA. 

a. 	 Response: No Dispute. 

48. By the time of the March 2010 meeting, Alaniz believed the problem with the Buy Ins 
function was in the process of being remediated. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: By the time of the March 31,2010 CEO certification 
meeting, Alaniz believed the problem with the Buy Ins function was in the 
process ofbeing remediated. 

c. 	 Support: 

d. 	 Tr. 793:8- 795:21 [Alaniz] 

8 But as I recall, when you were being asked 

9 about this meeting by Ms. Atkinson, there was - there 

1 0 was a question about substantial compliance; do you 

11 remember that? 

12 A What was the question? 

I 3 Q Maybe something to do with whether - whether 

I 4 someone could believe - or something to do with whether 

15 you were substantially in compliance with Rule 204; do 

16 you remember that? 
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17 A Yes. 
I 8 Q Now, just so we're clear here, your test didn't 
19 test everything having to do with 204, did it? 

20 A No. 
2 I Q It just- it didn't- as a matter of fact, 
22 204 applies to every close-out of every security? 
23 A Yes. 
25 Q And so while you had a test that showed a 
25 problem with that buy-ins function, I think we saw that 
1 you had already been getting preliminary results back 
2 from, say, Summer Poldrack saying that things were 
3 getting better; is that about right? 
4 A Yes. 
5 Q And I take it during this meeting here you 
6 would have communicated that to Mr. Delaney? 
7 A I don't know if I communicated it to him in 
8 this meeting. I always had access to his office. It was 
9 possible I could have forwarded it to him, but I probably 
10 would have communicated it to him, that's correct. 
11 Q And the same thing with Mr. Yancey; you 
12 probably during this meeting would have wanted to let him 
13 know, "Hey, we've had issues, but here are the early 
14 remediation results"? 
15 A I did not. 

16 Q You don't recall doing that? 
17 A No, I don't believe I did say that. The 
18 meeting was more structured to have the business 
19 owners - well, let me step - let me step back. 

20 The reason we brought these business owners 
21 into this meeting, which was not typical - normally we 
22 would have had just our meetings with Bill Yancey- but 
23 in the resulting- or after going through all the items, 
25 he would have questions that only the business owners 
25 could answer. So this year, we brought in individuals so 
1 in the event that he had questions, any concerns, he 

2 could address it to them directly. 

3 Q And I take it there were some concerns about 

4 this 204 testing? 

5 A Yes. 

6 Q And did you feel like they were addressed? 


22 




7 	 A From the discussions that John Kenny had with 
8 	 Brian, they had -they had discussed remediation issues 
9 	 or remediation communication items to conform with the 
10 	 rule and I had no issue with that. 
11 Q You had no issue with the remediation they 
12 	 discussed? 
13 A No. 
14 Q And I take it it was your opinion that if that 
15 	 remediation was done, that would resolve the problem? 
16 A Correct 
17 	 Q Okay. So whether they were- had been in 

18 	 substantial compliance when you did your testing, you 
19 	 understood they were on the road to substantial 
20 	 compliance when you were in this meeting; is that right? 
21 A Yes. 

49. Stock loan was responsible for carrying out remediation. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Stock Loan and the Buy Ins departments were responsible 
for carrying out remediation as provided by the Rule 204 audit. 

c. 	 Support: 

d. 	 Ex. 70 (December 2009 Audit report) at 3-4 (recommendations, measures, and 
responsibilities for Stock Loan); Ex. 70 at 7-8 (recommendations, measures, and 

responsibilities for Buy Ins). 

e. 	 Tr. 784:25- 785:4 [Alaniz] 


25 Was it typical of your experience in - as a 

1 Compliance Officer that you would identify problems and 


2 the business units would come up with the most efficient 

3 solutions to -to solve those problems? 

4 A It was typical, yes. 


50. The April2010 OCIE Response indicated that the buy-in issue had been rectified, 
including specific steps that were being taken to correct the problems. 

a. 	 Response: No Dispute. 
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51. Remediation efforts following the December 2009 3012 testing were underway by the 
time the April2010 OCIE response was drafted. 

a. 	 Response: No Dispute. 

52. At the time of the April 2010 OCIE response, Delaney was not aware of any practice by 
Stock Loan for not closing out long sales of loaned securities by market open on T +6. 

a. 	 Response: No Dispute. 

53. In July 2010, Poldrack sent an email to Hasty, Reilly and Gover (Ex. 91) indicating that 
Stock Loan stated that "Stock Loan isn't to be bought in ..." 

a. 	 Response: No Dispute. 

54. No one ever informed Alaniz of a policy or practice at Penson that Stock Loan wasn't to 
be bought in. 

a. 	 Response: No Dispute. 

55. Alaniz did not escalate the issues arising out of the July 2010 emails to Delaney. Rather, 
he copied Delaney and others on the email simply to ensure he was giving correct advice. 

a. 	 Response: No Dispute. 

56. Alaniz, Poldrack and Hasty agreed that the penalty box is not an acceptable solution, but 
rather a violation in and of itself. 

a. 	 Response: Dispute- unclear as stated. 

b. 	 Counterstatement: Alaniz, Poldrack, and Hasty agreed that the penalty box is not 
an acceptable solution for violations of Rule 204, but rather a violation in and of 
itself. 

c. 	 Support: 

d. 	 Tr. 819:24-820:13 [Alaniz] 

24 A "She is of the opinion that the penalty box is 

25 not an acceptable solution since there are other controls 

820 
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1 on the back side that need to be in place to ensure that 
2 we do not violate 204T." 
3 QOkay. Do you think the T might be an error 

4 given that 204 had been in place for about a year at this 

5 point? 

6A Yes. 
7 Q Okay. Do you agree- first ofall, the "she" 

8 in that sentence you just read, do you understand that to 
9 refer to Holly? 

10 A Yes. 
II QAll right. Do you agree with Holly's response 

12 there? 

13 A Yes. 

e. 	 Tr. 822:8-12 [Alaniz] 


81 

9 go, "In that case, I agree with you that what Holly had 


1 0 stated is correct; they should not be using the penalty 

11 box as a remediation for fail violations of Reg SHO 204. 

12 That is a violation in itself." 


57. Alaniz understood that closing out by market open was not an option, but a requirement 
under Rule 204. 

a. 	 Response: No Dispute. 

58. Every witness who testified on the topic (Gover, Alaniz, and Hasty) stood by the 
accuracy of the representations made in the OCIE response in November 2010. 

a. 	 Response: No Dispute. 

59. The November, 20 I 0 OCIE Response (Exhibit I 0I) was not inconsistent with Alaniz's 

testing results. 

a. 	 Response: Dispute- unclear as stated. 

b. 	 Counterstatement: The November 2010 OCIE Response (Ex. 101) was 
consistent with Alaniz's testing results; Penson had performed a significant 
amount of remediation between Alaniz's audit and the OCIE response. 
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c. 	 Support: 

d. 	 Stip. FOF 61 (Gover believed that the OCIE response language was accurate 
both when drafted and as of the date he testified at trial). 

e. 	 Tr. 1792:1-12 [Hasty] 

I Q So when was this letter in relation - and, 

2 again, to the best of your knowledge here today, in 
3 time relation to when Mr. Alaniz got it? 
4 A This was after. 
5 Q How much after? 
6 A It would have been nearly a year, 11 months. 
7 Q And do you - what would be your expectation 
8 as to whether there was any remediation done between 
9 the time of testing and the time of this letter? 

10 A I would have expected that there would have 
11 been significant remediation done during that time 
12 frame. 

f. 	 Tr. 1739:3-19 [Hasty] 
3 Q Okay. And What about Rule 204T? When was 
4 Rule 204 T? When did it go out of- of effect? 
5 A That, I'm not certain. July maybe 2010. 
6 Q July 2010 or 2009? 
7 A 2009. Sorry. 
8 QNo problem. 
9 So would Mr. Alaniz' testing in December of 
10 2009 tell you anything about what the practices of 

11 Penson were related to 204T? 
12 A Yes, I would assume they would. 
13 I'm sorry. Rephrase your question. 
14 Q Sure. 
15 204T went out in July of2009. Would testing 
16 that took place six months later tell you anything 

17 about what was going on with regard to 204T? 

18 A Oh, likely not. Again, modifications were 
19 likely to have been made. 
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60. Delaney relied on information from Penson personnel that remediation was underway 
and that reasonable processes were in place and, as a result, believed the OCIE response 
was accurate. 

a. 	 Response: No Dispute. 

61. Johnson had a supervisor, and Delaney was reasonable in believing Johnson was in 

compliance. 

a. 	 Response: No Dispute. 

62. Delaney believed Johnson was adequately supervised. 

a. 	 Response: No Dispute. 

63. There was no ambiguity that Johnson was supervised by Pendergraft. 

a. 	 Response: No Dispute. 

64. The business units, such as Stock Loan, were considered subject matter experts, and 
compliance personnel relied on the expertise of the business units for an understanding of 
the compliance issues associated with each business unit. 

a. 	 Response: No Dispute. 

65. At Penson, creating WSPs was the responsibility of the business units, as was reviewing 
those WSPs to be certain they accurately reflected the business practices of the business 

unit. 

a. 	 Response: No Dispute. 

66. At Penson, the Stock Lending and Buy-Ins groups understood Rule 204 best. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: Alaniz believed that the Stock Lending and Buy-Ins groups 
understood Rule 204 best. 

c. 	 Suooort: 
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d. 	 Tr. 749:21 - 750:3 [Alaniz] 


21 Q Okay. And who would you say at - in all of 


22 Penson knew Rule 204 best, or who did you - who was 


23 it - did you expect to know it best? 

24 A I expected those business units to know it the 

25 best. 

I Q And the business units were the 


2 operations/buy-ins group

3 A And the Securities Lending department. 


67. Penson's WSPs were adequate and typical of the industry. 

a. Response: No Dispute. 

68. Delaney never authorized any Penson employee not to comply with Rule 204 or 204T. 

a. Response: No Dispute. 

69. Indeed, Delaney circulated an email regarding the adoption of Rule 204 to Penson 
personnel informing them of the requirements of the Rule (Exhibit 125). 

a. Response: No Dispute. 

70. The memo Delaney Circulated Related to Rule 204 was copied almost word-for-word 
from a bulletin issued by Penson's counsel. 

a. Response: No Dispute. 

71. Following Delaney's call with outside counsel, Penson did not change its practices with 

respect to Rule 204. In fact, the violations continued after Delaney left Penson. 

a. Response: No Dispute. 

72. Penson did not violate Rule 204 for a profit motive. 

a. Response: No Dispute. 

73. Compliance with Rule 204 is very complex and difficult and not many firms get it right. 
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a. 	 Response: No Dispute. 

74. The Division's expert, Professor Harris, testified that footnote 55, an advisory note to 
Rule 204, is not at a part ofRule 204(a). 

a. 	 Response: Dispute- unclear as stated. 

b. 	 Counterstatement: In discussing footnote 55, an advisory note to Rule 204, the 
Division's expert, Professor Harris, testified that "the rule does not require 
that you recall on T+2. Accordingly, if you don't recall on T+2, you haven't 
violated any rule." 

c. 	 Support: 

d. 	 Tr. 1114:19-24 [Harris] 

19 Q Were you- do you know Footnote 55? 

20 A I've been exposed to it, yes. 

21 Q True or false: It is a violation of Rule 204 

22 if you do not recall a long sale loan security on T+2? 

23 A The footnote does not require you - the rule 

24 does not require you to recall on T+2. 


e. 	 Tr. 1115:9-11 [Harris] 

9 A As I stated before, the rule does not require 

10 that you recall on T+2. Accordingly, if you don't recall 

11 on T+2, you haven't violated any rule. 


75. If Penson had 99 percent compliance with the close-out requirements under Rule 204(a), 
it would be fair to assume that Penson had a reasonable system in place to ensure 
compliance. 

a. 	 Response: No Dispute. 

76. Sendero was built for Penson as a front-end software stock loan system, which would 
generate reports for failures to deliver. 

a. 	 Response: No Dispute. 
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77. Sendero was heavily relied upon by Stock Loan with regard to timing of recalls. 

a. Response: No Dispute. 

78. Sendero was only 95 percent accurate. 

a. Response: Dispute - accuracy of statement. 

b. Counterstatement: Wetzig believed that Sendero was 95 percent accurate. 

c. Support: 

d. 	 Tr. 374:18-20 [Wetzig] 

18 Q Do you have a sense of- can you put that in a 

19 range of accuracy, how accurate it seemed to be? 

20 A I would say 95 percent. 


79. Scott Fertig was co-CCO at Penson until December 2008. 

a. Response: No Dispute. 

80. Scott Fertig currently works for the Securities and Exchange Commission. 

a. Response: No Dispute. 

81. Prior to joining Penson, Gorenflo worked as an examiner at FINRA, and has a reputation 
as black-and-white, never crossing the foul line. 

a. Response: No Dispute. 

82. In its OIP, the Division alleged that Penson systematically violated Rule 204T(a)/204(a) 
from October 2008 until November 2011. 

a. Response: No Dispute. 

83. Wetzig did not have any discussions with Delaney pertaining to Rule 204 prior to the 
phone call with outside counsel. 

a. Response: No Dispute. 
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84. Mike Johnson was the head ofStock Loan, and managed Stock Loan personnel, 
including DeLaSierra, Hall and Wetzig, among others. 

a. 	 Response: No Dispute. 

85. Wetzig testified that he knew a lot about the requirements of Rule 204 since the rule frrst 
came out. 

a. 	 Response: No Dispute. 

86. Wetzig then gave contradictory testimony that he didn't know how to comply with Rule 
204. 

a. 	 Response: No Dispute. 

87. Even after the call with counsel in early 2011, Stock Loan did not change its practices 
and understood that they were violating Rule 204. 

a. 	 Response: No Dispute. 

88. Johnson settled with the Division, and was not required to pay disgorgement. 

a. 	 Response: No Dispute. 

89. Wetzig settled with the Division and agreed to cooperate. 

a. 	 Response: No Dispute. 

90. Wetzig was not ordered to pay any penalties or disgorgement, or to be barred from the 

industry as part ofhis settlement with the Division. 

a. 	 Response: No Dispute. 

91. Poppalardo testified that compliance need not be perfect. 	In fact, there is an acceptable 
margin oferror, based on supervision and whether the underlying activity was 
reasonable. 

a. 	 Response: Dispute- accuracy of statement. 
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b. 	 Counterstatement: Poppalardo testified that compliance need not be perfect. In 
fact, there is an acceptable margin oferror in whether supervision of the 
underlying activity was reasonable. 

c. 	 Support: 

d. 	 Tr. 2001:19-2002:4 [Poppalardo] 

19 You're not indicating there that compliance 

20 needs to be perfect, are you? 

21 A Compliance doesn't need to be perfect, but 

22 the systems and compliance with the rules, you are 

23 expected to comply with the rules 100 percent. I think 

24 the- the acceptable margin of error comes in whether, 

25 you know, your supervision of the underlying activity 

1 was reasonable or not. You can't be expected to review 

2 every transaction within a firm. And so it's not 

3 unlikely that there would be a transaction or a few 

4 transactions that might not comply. 


92. The Rule 204 violations at issue equal approximately $77.00 per day for the relevant time 
period (October 2008 - October 20 II}, based on a total of 252 trading days per year. 
Based on the date range stipulated for Delaney (see Stipulated FOF 58), this daily total 

is even less. 

a. 	 Response: No Dispute. 

93. The Division entered into a contract with its expert, Professor Harris, for half a million 
dollars for work perfonned in this administrative proceeding. 

a. 	 Response: No Dispute. 

94. The Division did not introduce any documentary evidence indicating that Delaney knew 
prior to February 2011 that Stock Loan had a practice ofviolating Rule 204 by failing to 
close out long sales of loaned securities by T +6 at market open. 

a. 	 Response: No Dispute. 
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95. The Division did not introduce any emails or other documentary evidence suggesting a 
follow-up of any alleged meetings pertaining to Stock Loan's violative Rule 204 
practices where Delaney was purportedly present, prior to February 2011. 

a. 	 Response: No Dispute. 

96. The Division did not introduce any documentary evidence wherein Stock Loan personnel 
were seeking guidance or compliance advice from Delaney regarding Rule 204. 

a. 	 Response: No Dispute. 

97. By January, 2010, Compliance personnel were overseeing remediation ofknown Rule 
204 compliance issues uncovered during Rule 204 testing. 

a. 	 Response: No Dispute. 

98. The Rule 3012 Testing Report presented to Yancey for his signature indicated that 
documentation of3012 testing was available in the Compliance department at Penson. 

a. 	 Response: Dispute- accuracy of statement. 

b. 	 Counterstatement: The Rule 3012 Summary Report presented to Yancey for his 
signature indicated that documentation of 3012 testing was available in the 
Compliance department at Penson. 

c. 	 Support: 

d. 	 Exhibit 135- "2. Execution and documentation oftesting (available in the 
Compliance dept.)" 

99. 	 The Rule 3012 Testing report signed by Charles Yancey attached exception and 
Remediation Reports. 

a. 	 Response: Dispute - accuracy of statement. 

b. 	 Counterstatement: The Rule 3012 Summary Report signed by Yancey indicated 
that exception and remediation reports were attached. 

c. 	 Support: 

d. 	 Exhibit 135- "3. Exception and remediation tracking (attached)" 
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100. As part ofthe remediation efforts arising from Alaniz's 3012 testing of Rule 204, Stock 
Loan instituted a manual work-around process until the system limitations in Sendero 
could be updated. 

a. Response: No Dispute. 

34 




January 20, 2015 ectfully Submitted, 

.~ 


ATTORNEYS FOR RESPONDENT 
CHARLES W. YANCEY 
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UNITED STATES OF AMERICA 


Before the < 

t.. 

SECURITIES AND EXCHANGE COMMISSION 

ADMINISTRATIVE PROCEEDING 
File No . 3-1587 

In the Matter of 

THOMAS R. DELANEY 11 and 
CHARLES W. YANCEY 

Respondents. 

RESPONDENT CHARLES W. YANCEY'S RESPONSE TO RESPONDENT DELANEY'S 

POST HEARING PROPOSED CONCLUSIONS OF LAW 




I 

Pursuant to the Court's post-hearing order (Thomas R. Delaney II, Admin. Proc. Rulings 

Release No. 2011, 2014 SEC LEXIS 4305 (Nov. 13, 2014)), Respondent Charles W. Yancey 

("Yancey"), by and through counsel, submits this Response to Respondent Delaney's 

("Delaney") Post Hearing Proposed Conclusions of Law. As indicated below, Yancey does not 

dispute any of Delaney's Proposed Conclusions of Law. 

CONCLUSIONS OF LAW 

1. 	 The Division of Enforcement has the "burden of demonstrating by a preponderance of 
evidence any wrongdoing" by Respondents. 

• 	 Response: No Dispute 

2. 	 The elements of aiding and abetting are: (1) a primary or independent securities law 
violation committed by another party; (2) awareness or knowledge by the aider and 
abettor that his or her role was part of any overall activity that was improper; and (3) that 
the aider and abettor knowingly and substantially assisted the conduct that constitutes the 
violation. 

• 	 Response: No Dispute 

3. 	 "[A]iding and abetting liability cannot rest on the proposition that the person 'should 
have known' he was assisting violations of the securities laws." 

• 	 Response: No Dispute 

4. 	 "A plaintiffs case against an aider, abettor, or conspirator may not rest on a bare 
inference that the defendant 'must have had' knowledge of the facts." The Division "must 
support the inference with some reason to conclude that the defendant has thrown in his 
lot with the primary violators." 

• 	 Response: No Dispute 

5. 	 To establish the necessary mental state for aiding and abetting, the Division must show a 
personal incentive to the alleged aider and abettor. 

• 	 Response: No Dispute 
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6. 	 "[A]wareness or knowledge by the aider and abettor that his or her role was part of any 
overall activity that was improper." 

• 	 Response: No Dispute 

7. 	 For the purposes ofaiding and abetting liability, "[a]wareness ofwrongdoing means 
knowledge ofwrongdoing." 

• 	 Response: No Dispute 

8. 	 Satisfaction ofthe knowledge requirement for aiding and abetting depends on the theory 
ofprimary liability. 

• 	 Response: No Dispute 

9. 	 In analyzing the awareness element, "the surrounding circumstances and expectations of 
the parties are critical. If the alleged aider and abettor conducts what appears to be a 
transaction in the ordinary course ofhis business, more evidence ofhis complicity is 
essential." 

• 	 Response: No Dispute 

10. The "awareness ofwrong-doing requirement' in aiding and abetting disciplinary cases 
was designed to insure that innocent, incidental participants in transactions later found to 
be illegal are not subjected to harsh administrative penalties. 

• 	 Response: No Dispute 

11. '"Extreme recklessness' is neither ordinary negligence nor 'merely a heightened form of 
ordinary negligence,"' and cannot be "derived from inexcusable neglect." 

• 	 Response: No Dispute 

12. Extreme recklessness may be found if the alleged aider and abettor encountered "red 
flags," or "suspicious events creating reasons for doubt" that should have alerted him to 

the improper conduct of the primary violator, or if there was a danger so obvious that the 
actor must have been aware or the danger. 

• 	 Response: No Dispute 

13. A finding of recklessness requires an abundance of red flags and suggestions of 
irregularities that demanded inquiry. 

• 	 Response: No Dispute 
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14. The Administrative Procedures Act requires the Division of Enforcement to provide a 

respondent with timely notice of the matters of fact and Jaw asserted. 

• 	 Response: No Dispute 

15. 	"[l]t is well settled that an agency may not change theories in midstream without giving 

respondents reasonable notice of the change." 

• 	 Response: No Dispute 

16. To establish liability for "causing" in the absence of aiding and abetting, the Division 

must prove three elements: (I) "a primary violation"; (2) an act or omission by the 

respondent that was a cause of the vio lati on''; and (3) that "the respondent knew, or 

should have known , that his conduct would contribute to the violation." 

• 	 Response: No Di.\pute 

17. Negligence is sufficient to establish " causing'' liability under Exchange Act Section 

21 C(a), unless the person is alleged to ' cause' a primary violation that requires scienter. 

• 	 Response: No Dispute 

DATED this 201 
h day ofJanuary 2015. 

• • I n .. I 

HAYNES AND BOONE, LLP 

ATTORNEYS FOR RESPONDENT 
CHARLES W. YANCEY 
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January 30, 2015 

Via E-Mail and FedEx Overnight 

Honorable Jason S. Patil , Administrative Law Judge 
Darien S. Capron, Attorney-Advisor 
Office ofAdministrative Law Judges 
U.S. Securities and Exchange Commission 

100 F Street, N .E . 

Mail Stop 2557 

Washington, D.C. 20549 


Re: 	 In The Maller of Thomas R. Delaney II and Charles W. Yancey, Administrative 
Proceeding File No . 3-15873 

Dear Judge Patil: 

Pursuant to the Court's email correspondence dated January 28, 2015, Respondent 
Charles W. Yancey ("Yancey"), by and through counsel, hereby states his position regarding the 
appropriateness ofadmitting the previously-withdrawn expert report ofGreg Florio. 

Yan cey objects to the admission of the previously-withdrawn expert report of Greg 
Florio. The Division did not advance a theory of negligence against Delaney in any of its pre
hearing fi lings . Nor did the Division introduce any testimony or other evidence in support of a 
claim of negligence at the hearing. Thus, there was no opportunity for Yancey or Delaney to 
cross-examine witnesses related to a negligence theory or call witnesses in their defense to 
controvert any negligence theory. The admission of any single piece of evidence, such as Greg 
Florio' s report, relating to the Division's post-hearing assertion that Delaney acted negligently to 
the exclusion of all other evidence that could have and would have been adduced at the hearing, 
had such a theory been advanced, would be misleading and improper. It is impossible at this 
stage of the proceeding to attempt to recreate what evidentiary record would have been created 
had the Division pursued a negligence theory at the hearing. As just one example, no one can 
predict what answers may have been given by Division witnesses on cross-examination of this 
theory, and what questions counsel for Delaney or Yancey would hav e asked in follow-up based 
on those answe rs. 

Notwithstanding Yancey' s objection for the reasons stated above, any claim or finding of 
negligence against Delaney is irrelevant to the failure to supervise claim alleged against Yancey. 
Even if the Division had advanced and proved a negligence theory at the hearing, negligence 
would support only a finding that Delaney "caused" violations of Rule 204(a) and would not be 
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sufficient to support a finding of aiding and abetting. As the Division concedes, before the Court 
can analyze whether Yancey's supervision of Delaney was reasonable, it first must find that 
Delaney "willfully aided and abetted" violations of Rule 204(a). 1 If the Court fmds solely that 
Delaney "caused" violations of Rule 204(a), the failure to supervise claim against Yancey fails 
as a matter oflaw.2 

Ronald W. Breau 
Haynes and Boone, LLP 
Direct Phone Number: 

cc: 
Polly Atkinson, Division ofEnforcement, U.S. Securities and Exchange Commission (via 
email) 
Brent Baker, Clyde Snow, Counsel to Delaney (via email) 

1 See Div. Post-Hearing Brief at 39 (if Delaney "aided and abetted PFSI's violations of Rule 204 ... the only issue 
the Court need decide is whether Yancey failed to reasonably supervise Delaney"); OIP at ~'i 74, 87 (claiming 
Yancey failed to reasonably supervise "within the meaning of Section 15(b)(4)(E)" Delaney and Johnson's "willful 
aiding and abetting Penson's violations") (emphasis added). 
2 See Respondent Charles W. Yancey's Responsive Post-hearing Brief at 15-16. 


